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CASES  ARGUED  AND  DETERMINED 


Df  THB 


np,m\t  €mtt  ttf  TOOfjjta, 


AT  ATLANTA, 


JANUARY  TERM.  i877. 


Present— HIRAM  WARNER Chiep  Justice. 

L.  E.  BLECKLEY Judge. 

JAMES  JACKSON. " 


William  A.  Hltt,  plaintiff  in  error,  vs.  Ripley  &  Tinsley 

et  al.^  defendants  in  error. 

(Jftekoon,  J.,  having  be«n  of  oooiuel,  did  not  preside  in  this  case.] 

Where  complainant  has  a  complete  remedy  at  law,  equity  will  not  as- 
sume Jurisdiction,  even  in  cases  of  fraud;  especially  where  to  assert 
such  jurisdiction,  would  cause  the  main  parties  defendant  to  litigate 
out  of  the  county  of  their  residence. 

Equity.    Jurisdiction.    Fraud.   Before  Judge  Hill.  Bibb 
Superior  Court    April  Adjourned  Tenn,  1876. 

Reported  in  the  decision. 

R  W.  Jemibon  ;  R.  K.  Hikes  ;  Lyon  &  Nisbet  ;  Baoon 
&  Rutherford,  for  plaintiff  in  error. 


12     SUPREME  COURT  OF  GEORGIA. 

Hoff  «».  Ripley  A  Tineley  ^  al. 

Lanieb  &  Andekson,  Hill  &  Harris  ;  Washingtox  Des- 
sau, for  defendants. 

Warner,  Chief  Justice. 

The  complainant  filed  his  bill  on  the  equity  side  of  the 
court,  in  the  county  of  Bibb,  against  Ripley  &  Tinsley,  of 
said  county,  merchants  and  brokers,  and  J.  W.  Lathrop  & 
Co.,  commission  merchants  and  factors  of  the  county  of 
Chatham,  and  William  L.  Lampkin  &  Co.,  bankers  of  the 
county  of  Monroe,  and  B.  Pye  &  Son.,  bankers  of  the  last 
named  county,  in  which  he  alleged  that  Ripley  &  Tinsley, 
as  the  brokers  and  agents  of  J.  W.  Lathrop  &  Co.,  had,  on  the 
15th  of  March,  1875,  purchased  of  the  complainant  a  quantity 
of  bacon  and  paid  therefor  in  a  note  mAde  by  William  L. 
Lampkin  &  Co.,  and  Pye  &  Son,  for  $2,500,  dated  12th  of 
March,  1875,  due  sixty  days  after  date,  payable  to  the  order  of 
W.  L.  Lampkin  &  Co.,  and  indorsed  by  them — with  a  prayer 
that  Ripley  &  Tinsley,  J.  W.  lathrop  &  Co.,  and  W.  L.  Lamp- 
kin &  Co.  (the  said  B.  Pye  &  Son.,  having  been  adjudged 
banknipts),  they  and  each  of  them  might  be  decreed  to  account 
with  complainant  for  the  sum  of  $2,500,  the  cash  value  of 
said  bacon,  with  interest  thereon,  which  had  been  wrong- 
fully and  fraudulently  obtained  from  complainant  as  set 
forth  in  his  bill,  and  that  the  said  J.  W.  Lathrop  &  Co.,  be 
compelled  to  take  back  said  note,  and  that  all  be  compelled 
to  account  jointly  and  severally  for  said  bacon.     The  com- 
plainant waived  all  discovery  from  the  defendants.     The 
defendants  demurred  to  the  complainant's  bill  on  the  ground 
that  he  had  a  full  and  adequate  remedy  at  law,  and  because 
no  substantial  relief  is  prayed  against  any  of  the  defendants 
residing  in  the  county  of  Bibb,  and  no  grounds  for  relief 
alleged  against  them,  which   would  give  the  court  juris- 
diction to  grant  the  relief  prayed  for  against  J.  W.  Lathrop 
&  Co.,  of  Chatham  county.     The  court  sustained  the  de- 
murrer and  dismissed  the  complainant's  bill :    whereupon 
the  complainant  excepted. 
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Hnfl  fw.  Ripley  A  Tinsley  et  cU. 


The  alleged  equity  of  the  complainant,  as  set  forth  in  his 
bill,  is,  in  substance,  that  Lampkin  &  Co.,  and  Pye  &  Son., 
were  largely  indebted  to  Lathrop  &  Co.,  to-wit,  in  the  sum 
of  $20,000.00,  though  that  fact  was  not  generally  known, 
and  their  credit  as  merchants  and  bankers  was  good ;  that  a 
few  days  before  the  12th  of  March  181 5,  Lampkin  &  Co.,  and 
Pye  &  Son.,  knowing  of  their  inability  to  pay  their  indebted- 
ness, secretly  and  privately  advised  Lathrop  &  Co.  of  their 
failing  condition,  who  went  to  their  place  of  business,  ex- 
amined into  their  pecuniary  affairs,  and  ascertained  their  in- 
solvent condition,  whereupon  it  was  agreed  between  Lamp- 
kin &  Co.,  Pye  &  Son.,  and  Lathrop  &  Co.,  that  the  former 
should  execute  to  the  latter  certain  notes  of  $2,500.00  each, 
dated  12th  of  March,  1875,  due  sixty  days  after  date,  for  the 
aggregate  amount  of  $20,000.00,  said  notes  to  be  signed  by 
lampkin  &  Co.,  and  Pye  &  Son.,  payable  to  the  order  of 
Lampkin  &  Co.,  and  indorsed  in  blank  by  them  ;  that  after 
obtaining  said  notes,  Lathrop  &  Co.  placed  tlie  same  in  the 
hands  of  Ripley  &  Tinsley,  brokers,  to  be  traded  off  by 
them  under  a  promise  of  extra  commissions,  for  goods,  wares, 
and  merchandise,  in  the  city  of  Macon,  knowing  that  the 
makers  and  inflorsers  of  said  notes  were  insolvent ;  that  on 
the  15th  of  March,  1875,  Ripley  &  Tinsley  proposed  to 
purchase  of  complainant  bacon  to  the  amount  of  $2,500.00, 
and  pay  for  the  same  with  one  of  the  before  mentioned 
notes,  concealing  the  fact  that  Lathrop  &  Co.  were  the 
owners  thereof,  they  assuring  complainant  that  the  note  had 
been  sent  to  Macon  to  buy  meat,  and  that  it  was  all  right ; 
that  upon  this  assurance  and  representation,  he  delivered 
to  them,  at  the  Central  Railroad  depot,  in  Macon,  $2,500, 
worth  of  bacon  at  the  then  market  price,  and  which  was 
shipped  by  them  in  their  own  name  to  Savannah,  for  the 
benefit  of  Lathrop  &  Co.  Complainant  alleges  that  said  note, 
so  received  for  his  bacon,  is,  and  was,  entirely  worthless. 

Does  the  record  in  this  case  exhibit  such  a  state  of  facts 
as  to  show  aflSrmatively  that  the  court  below  erred  in  sus- 
taining the  demurrer,  and  dismissing  the  complainant's  bill  ? 
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The  answer  to  that  question  depends  on  the  proper  constrnc- 
tion  to  be  given  to  the  several  sections  of  the  Code  hereinafter 
recited.     Taking  the  allegations  in  the  complainant's  bill  to 
be  true,  there  was  a  gross  fraud  practiced  on  the  complain- 
ant by  Ripley  &  Tinsley  and  Lathrop  ife  Co.,  in  purchasing 
the  bacon  from  the  complainant,  and  paying  for  the  same 
witli   the  $2,500  note,  under  the  circumstances  as  charged 
therein.    By  the  3172nd  section  of  the  Code,  it  is  declared 
*that  in  all  cases  of  fraud  (except  fraud  in  the  execution  of 
a  w^U)   equity  has  concurrent  jurisdiction  with  the  courts 
of  law."  The  3100th  section  declares  that  "generally,  equity 
jturisprudence  embraces  the  same  matters  of  jurisdiction 
and  modes  of  remedy  in  Georgia,  as  was  allowed  and  prac- 
tised in  England."     The  3084th  section  declares  that  "equity 
lurisdiction  is  established  and  allowed  for  the  protection 
and  relief  of  parties,  when,  from  any  peculiar  circumstances, 
the  operation  of  the  general  rules  of  law  would  be  deficient 
in  protecting  from  anticipated  wrong,  or  relieving  for  inju- 
ries done."     Construing  these  three  sections  of  the  Code  to- 
gether, the  fair  and  reasonable  interpretation  of  the  3172nd 
section  is,  that  in  all  cases  of  fraud  (except  fraud  in  the  ex- 
ecution of  a  wiU),  equity  has  concurrent  jilrisdiction  with 
the  conrts  of  law,  where,  from  any  peculiar  circumstances, 
the  oT>eration  of  the  general  rules  of  law  would  be  deficient 
in  protecting  the  rights  of  the  party  complaining  for  an  in- 
jury done  him.    The  policy  of  the  legislation  in  this  state 
has  "been,  to  restrict  the  jurisdiction  of  courts  of  equity,  and 
not  to  enlai^e  it.    If  therefore  a  party  plaintiff,  can  obtain 
as  full  and  adequate  relief  for  an  injury  done  him  by  the 
fraudulent  conduct  of  another,  in  a  court  of  law,  as  in  a 
court  of  equity,  there  is  no  reason  or  foundation  for  invok- 
ing the  jurisdiction  of  the  latter  court,  the  more  especially 
when  that  jurisdiction  is  sought  for  the  purpose  of  bring- 
ing parties  from  the  county  of  their  residence,  to  litigate 
their  rights  in  another  and  distant  county  therefrom.    Ellis 
V8.  Lamar  4Ath  Georgia  Hep.,  9.     The  complainant  could 
have  brought  his  action  of  deceit  or  trover  for  the  bacon 
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there  shall  be.  Now  this  indenture  witnesseth,  that  the  said 
Mary  J.  Wayne,  by  and  with  the  advice,  approbation  and 
consent  of  the  said  Kobert  W.  Pooler,  her  intended  hus- 
band,  in  consideration  of  the  premises  and  of  five  dollars 
to  her  in  hand  paid  by  the  said  parties  of  the  third  part, 
the  receipt  whereof  is  hereby  in  full  acknowledged,  hath 
granted,  bargained,  sold,  aliened,  remised,  released,  conveyed 
and  confirmed,  and  by  these  presents  doth  grant,  bargain, 
sell,  aliene,  remise,  release,  convey  and  confirm  unto  the 
said  Richard  Wayne  and  George  W.  Anderson,  and  the 
survivor  of  them,  and  the  heirs,  executors,  administrators 
or  ajBsigns  of  such  survivor,  all  and  singular  the  property, 
real  and  personal,  unto  which  the  said  Mary  J.  Wayne  may 
be  entitled  under  and  by  virtue  of  the  said  last  will  and  testa- 
ment of  the  said  Richard  Wayne,  deceased,  or  unto  which 
she  is  or  may  be  entitled  in  any  other  manner,  or  by  any 
other  title  whatever-  To  have  and  to  hold  all  and  every 
such  property,  real  and  personal,  unto  the  said  Richard 
Wayne  and  George  W.  Anderson,  and  the  survivor  of 
them,  and  to  the  executors  or  administrators  of  the  sur\'ivor 
of  them.  In  trust  nevertheless  to,  for  and  upon  the  uses 
and  trusts,  conditions  and  limitations,  following,  that  is  to 
say,  to  and  for  the  use  and  behoof  of  the  said  Mary  J.  Wayne, 
for  and  during  the  term  of  her  natural  life,  and  from  and 
after  her  decease,  then  to  the  use  and  behoof  of  the  heirs  of 
the  body  of  the  said  Mary  J.  Wayne  by  the  said  Robert  W. 
Pooler  to  be  begotten,  and  for  and  in  default  of  such  issue, 
tlien  to  the  use  and  behoof  of  the  survivor  of  them,  the 
said  Robert  W.  Pooler  and  Mary  J.  Wayne,  his  or  her  ex- 
ecutors, administrators  and  assigns  forever,  and  to  and  for 
no  other  use,  intent  or  purpose  whatsoever.  And  it  is  un- 
derstood, covenanted  and  agreed,  by  and  between  the  par- 
ties to  these  presents,  that  it  shall  and  may  be  lawful  and 
proper,  to  and  for  the  said  Richard  Wayne  and  George  W. 
Anderson,  or  the  survivor  of  them,  or  the  executors  or  ad- 
ministrators of  such  survivor,  at  any  time  hereafter,  upon 
the  request  of  the  said  Robert  W.  Pooler  and  Mary  J.  Wayne, 
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to  grant,  bargain  and  sell,  all  or  ^ny  part  of  the  property 
herein  assnred,  or  intended  to  be  assured  and  conveyed,  they, 
the  said  Richard  Wayne  and  George  W.  Anderson,  or  the 
survivor  of  them,  or  the  execntors  or  administrators  of  snch 
survivor,  preserving,  investing,  settling  and  assuring  the 
proceeds  of  any  such  sale  upon  the  same  uses,  trusts,  intents 
and  purposes  as  are  herein  contained  and  expressed.  And 
whereas,  in  and  by  the  said  last  will  and  testament  of  the 
said  Richard  Wayne,  deceased,  the  property  therein  devised 
and  bequeathed  unto  the  children  of  Richard  Wayne  (the 
eldest  of  whom  is  the  said  Mary  J.  Wayne)  is  not  to  be  de- 
livered until  the  youngest  of  the  children  of  the  said  Richard 
Wayne  arrives  at  the  age  of  twenty-one  years,  it  is  covenan- 
ted, understood  and  agreed  between  the  parties  to  these  pres- 
ents, that  the  said  Robert  W.  Pooler  and  Mary  J.  Wayne,  shall 
not,  in  any  manner,  apply  for  the  property  of  the  said  Maiy 
J.  Wayne,  or  her  portion  of  the  estate  of  the  said  Richard 
Wayne,  deceased,  until  the  period  at  which  the  youngest 
child  of  the  said  Richard  Wayne  shall  arrive  at  the  age  of 
twenty-one  years,  and  that  the  said  Robert  W.  Pooler  and 
Mary  J.  Wayne,  are  not  to  demand,  ask  or  call  for,  any  of 
the  rents,  issues  and  profits  thereof,  or  of  any  of  the  prop- 
erty of  the  estate  of  Richard  Wayne,  deceased,  which  has 
been  under  the  management  of  the  said  Richard  Wayne, 
with  the  permission  of  the  executors  of  the  said  Richard 
Wayne,  deceased.  And  it  is  covenanted  and  agreed  by  the 
said  Robert  W.  Pooler  and  Mary  J.  Wayne,  for  themselves 
severally  and  jointly,  and  their,  and  each  of  their  heirs,  ex- 
ecutors and  administrators,  that  in  case  the  said  Richard 
Wayne,  who  now,  with  the  consent  of  the  executors  of  the 
said  Richard  Wayne,  deceased,  in  behalf  of  his  children, 
shall  erect,  or  cause  to  be  erected,  any  buildings  on  any  part 
of  such  real  estates,  then  that  the  said  Robert  W.  Pooler 
and  Mary  J.  Wayne,  shall  and  will  pay  unto  the  said  Richard 
Wayne  the  costs  and  charges  of  the  same  in  an  equal  pro- 
portion with  the  rest  of  the  children  of  the  said  Richard 
Wayne,  within  a  reasonable  time  after  a  demand  of  the 
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same.     In  witness  whereof  the  parties  to  these  presents 

have  hereunto  set  their  hands  and  seals  the  day  and  year 

aforesaid. 

"  Mabt  J.  Wayne,  [l.8.] 

"  KOBEBT  W.  POOLEB,  [l.S.] 

«  R  Wayne,  [l.8.] 

"  Oeoboe  W.  Andebson,  [l.s.] 
"  Sealed  and  delivered  in  presence  of 

"RE.  CirsxBB,  Noicmi  Pvhlic, 

"  Eliza  C.  Andebson." 

The  defendant  held  nnder  a  sheriffs  sale  made  by  virtne 
of  an  execution  against  the  wife,  at  which  her  title  to  the 
said  premises  was  sold.  The  sole  question,  therefore,  was, 
whether  the  wife  took  an  absolute  estate  in  the  property 
conveyed  by  such  marriage  settlement,  or  only  a  life  estate, 
with  remainder  over  to  the  offspring  of  the  marriage. 

The  court  held  the  latter  to  be  the  proper  construction 
of  the  instrument,  and  judgment  for  the  plaintiffs  was  ac- 
cordingly entered.     To  this  ruling  the  defendant  excepted. 

HABTBrooE&  Chisholm;  Geoboe  a.  Mebceb,  for  plaintiff 
in  error. 

John  M.  Gueeabd,  for  defendants. 

Bleckley,  Judge. 

We  are  in  a  court  of  law,  not  in  a  court  of  equity.  The 
action  is  ejectment,  with  no  special  allegations  on  which  to 
adjudicate  mere  equitable  rights,  or  found  equitable  relief. 
The  property  involved  may  or  may  not  be  the  proceeds  of  prop- 
erty owned  by  Mrs.  Pooler  at  the  time  of  her  marriage. 
Tlie  special  verdict  is  silent  on  that  point,  and  so  is  the  en- 
tire record.  The  deed  applying  directly  to  the  premises  in 
dispute,  is  one  from  the  municipal  authorities  of  Savannah, 
to  the  trustees  of  Mrs.  Pooler,  bearing  date  in  1831,  ten  years 
later  than  the  marriage  settlement.  That  deed  makes  no 
reference  to  the  settlement;  neither  does  it  mention  the 


20     SUPREME  COURT  OF  GEORGIA. 

Wftyne  w.  Lawrence^  adm>,  ^  <A. 

children  or  iflsue  of  the  marriage,  or  the  heirs  of  the  wife's 
body.  In  so  far  as  it  passes  title  at  all,  it  simply  conveys  to 
the  trustees,  as  trustees  of  Mrs.  Pooler.  It  provides  for  a 
further  conveyance,  on  certain  conditions,  to  them,  their 
heirs  and  assigns,  to  the  only  proper  use  and  behoof  of  her 
and  her  heirs  and  assigns,  forever,  in  fee  simple.  The  record 
does  not  inform  us  whether  this  deed  was  made  pending  the 
coverture,  or  after  it  had  terminated.  Neither  does  it  inform 
us  whether  or  not  Pooler  survived  his  wife,  or  even  whether 
he  may  not  still  be  living.  We  cannot  tell,  therefore,  whether 
the  plaintiff's  intestate  was  sole  heir  general  of  Mrs.  Pooler, 
as  well  as  the  only  heir  of  her  body ;  nor  can  we  tell  whether 
she  was  the  sole  heir  of  Pooler  himself,  so  as  to  succeed  by 
the  statute  of  distributions  to  whatever  estate  he  may  liave 
had  in  the  premises,  if  indeed  he  had  any.  It  will  thus  be 
seen,  that  upon  the  face  of  the  deed,  the  plaintiff's  intestate 
had  no  title  to  the  premises,  and  that  further  facts  are  want- 
ing to  give  her  exclusive  title  under  the  statute  of  distribu- 
tions. Therefore,  in  the  absence  of  any  defense  whatever, 
her  administrator  was  not  in  a  situation  to  recover  the  whole 
of  the  premises,  if  he  could  recover  any  part,  without  hav- 
ing recourse  to  the  marriage  settlement.  His  real  claim  is 
founded  on  the  terms  of  that  settlement,  read  in  connection 
with  the  deed.  His  position  is,  that,  although  the  deed 
passed  no  title  to  his  intestate,  yet  the  settlement  did ;  that, 
by  virtue  of  the  settlement,  she  took  a  remainder  in  fee,  as 
purchaser.  It  is  true,  the  settlement,  in  its  language,  applies 
to  future  acquisitions,  but  there  is  a  strong  probability  that 
there  is  an  implied  limit  in  time,  so  as  to  confine  its  effect 
to  acquisitions  made  before  the  termination  of  the  coverture. 
It  is  hardly  reasonable  that  what  Mrs.  Pooler  might  acquire 
after  the  death  of  her  husband,  was  to  be  controlled  by  the 
settlement.  This  consideration  suggests  that,  unless  it  ap- 
peared, either  that  the  property  in  controversy  was  paid  for 
out  of  the  settled  estate,  or  was  otherwise  acquired  while 
the  coverture  subsisted,  the  construction  of  the  settlement, 
even  if  favorable  on  the  general  question,  ought  not  to  be 
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decisive  of  the  plaintiflf  8  right  to  recover.  How  can  a  deed 
which  provides  for  an  estate  in  fee  simple  be  cut  down  to  a 
life  estate  by  the  terms  of  a  prior  instrument,  without  show- 
ing, affirmatively,  that  the  two  instruments  have  a  necessary 
connection,  and  must  needs  operate  together  on  the  very 
property  in  question  ? 

1.  However,  as  in  the  court  below  the  case  was  made  to 
turn  on  a  construction  of  the  marriage  settlement,  and  as 
no  other  topic  received  the  attention  of  counsel  in  the  dis- 
cussion here,  we  proceed  to  an  examination  of  that  instru- 
ment. The  distinction  between  executory  articles,  contem- 
plating a  future  settlement  to  make  them  fully  effective, 
and  a  settlement,  operating  as  a  present  conveyance,  and 
intended  to  be  final  and  complete,  is  well  recognized.  Ath- 
erly  on  Mar.  Set.  92,  117,  151;  2  Story's  Eq.  §983;  1.  lb. 
§160 ;  1  Feame  on  Rem.  91,  92,  93,  98,  108 ;  Hill  on  Tr. 
329 ;  Perry  on  Tr.  §361 ;  7  S.  &  M.  799 ;  1  White  &  Tu- 
dor's  Leading  Cases  in  Equity,  Am.  Ed.,  46,  62,  notes  to 
Lord  Glenorchy  vs.  Bosville.  In  a  court  of  equity,  as 
appears  from  most  of  the  authorities  just  cited,  marriage 
articles  are  among  the  most  plastic  of  all  legal  materials. 
That  court  will  sometimes  mould  out  of  them  settlements 
different  from  those  provided  for  by  the  letter  of  the  articles. 
Completed  settlements,  on  the  other  hand,  are  of  a  more 
rigid  nature,  and  equity  touches  them  less  freely ;  yet,  where 
they  have  been  made  in  pursuance  of  articles,  or  where 
mistakes  are  apparent  from  recitals,  etc.,  they  will  be  re- 
formed so  as  to  accomplish  the  legal  effect  intended.  It  is, 
nevertheless,  to  be  observed  that  even  a  court  of  equity 
will  not  perform  its  work  in  favor  of  manifest  intention  by 
a  process  of  violence  or  crushing.  It  will  not  do  by  con- 
struction, what  ought  to  be  done  by  reconstruction  or  cor- 
rection. Though  satisfied  that  a  mistake  has  been  commit- 
ted, it  will  abide  by  a  completed  conveyance  as  the  parties 
have  made  it,  so  long  as  there  is  no  application  to  have  it 
reformed.  Of  course,  a  court  of  law,  adjudicating  strictly 
as  such,  will  regard  only  the  actual  state  of  the  conveyance 
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and  the  construction  which  it  ought  to  receive  in  that  state. 
Indeed,  the  party  bringing  in  the  instrument  and  asserting 
it  as  title,  stands  upon  it  as  correct.  What  it  gives  him  as 
it  is,  he  claims ;  what  it  might  give  him  as  it  is  not,  is  a 
question  which  he  does  not  present.  The  instrument  now 
under  consideration  is  not  a  minute  of  executory  articles. 
It  is  a  complete  and  final  conveyance,  in  which  the  parties 
have  given  ultimate  form  and  expression  to  their  whole 
scheme,  and  established  limitations  to  suit  themselves.  It 
contemplates  no  ulterior  settlement  by  the  trustees,  or  by  a 
court  of  equity.  In  and  by  it,  the  intended  wife  conveys 
her  property,  real  and  personal,  to  trustees,  and  to  the  heirs, 
executors,  administrators  and  assigns  of  the  surviving  trus- 
tee, ^^to,  for  and  upon  the  uses  and  trusts,  conditions  and 
Umitations  following ;  that  is  to  say,  to  and  for  the  use  and 
behoof  of  the  said  (intended  wife)  for  and  during  the  term 
of  her  natural  life,  and  from  and  after  her  decease,  then  to 
the  use  and  behoof  of  the  heirs  of  the  body  of  the  said 
(intended  wife),  by  the  said  (intended  husband)  to  be  begot- 
ten, and  for  and  in  default  of  such  issue,  then  to  the  use 
and  behoof  of  the  survivor  of  them,  the  said  (intended  hus- 
band and  wife),  his  or  her  executors,  administrators  and 
assigns  forever,  and  to  and  for  no  other  use,  intent,  or  pur- 
pose whatsoever."  A  legal  estate  of  inheritable  freehold  is 
manifestly  conveyed  to  the  surviving  trustee,  and  though 
the  instrument  was  made  prior  to  our  act  of  1821,  dispens- 
ing with  words  of  inheritance  to  create  a  fee,  the  only  words 
of  inheritance  introduced  in  connection  with  any  of  the 
uses  declared,  are  "  heirs  of  the  body."  In  every  case  of 
marriage  articles,  or  marriage  settlement,  there  is,  from  the 
nature  of  the  transaction,  some  degree  of  presumption  that 
the  parties  intended  a  provision  for  children,  as  such.  More- 
over, that  presumption  is  aided  in  the  present  instance  by  a 
preliminary  recital,  declaring  that  the  intended  husband  has 
agreed,  if  the  marriage  shall  take  effect,  that  he,  his  execu- 
tors, administrators  or  assigns,  shall  not,  cmd  will  not,  have 
any  right,  title,  or  interest,  at  law  or  in  equity,  in  or  to  any 
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of  the  wife's  property,  real  or  personal,  during  her  natural 
life,  but  that  the  same  shall  remain  in  her,  for  and  during 
her  life,  and  after  her  decease,  to  the  issne  of  the  marriage, 
if  any  issue  there  shall  be.  It  is  impossible  to  doubt  that 
the  estate  in  the  wife  was  intended  to  be  restricted  to  the 
period  of  her  own  life,  and  that,  in  the  event  of  issue,  they 
should  succeed  to  the  estate.  But  how  succeed  3  This  ques- 
tion is  not  answered  in  the  recital,  but  is  answered  in  the 
limitation  to  uses,  above  quoted,  and  in  tenns  precisely  ap- 
propriate to  the  creation  of  an  estate  tail.  The  wife,  after 
passing  a  legal  fee  in  trust,  declares  a  use  in  herself  for 
the  term  of  her  own  life,  and  then  a  use  for  the  heirs  of  her 
body  to  be  begotten  by  the  husband.  This  is  the  mode  of  pro- 
viding for  the  issue  that  the  parties  adopted.  We  may  be  mor- 
ally satisfied  that  they  made  a  mistake  in  what  they  did ;  but 
we  can  see  no  reason  for  doubting  that  they  did  what  they  in- 
tended— only  the  true  legal  effect  of  their  action  was  not 
contemplated  or  foreseen.  Their  intention  was  to  provide 
for  children  by  entailing  the  property.  Their  mistake  was 
in  supposing  that  they  could  secure  the  property  to  children 
in  that  way.  When  we  consider  the.  words  of  entailment 
they  used,  and  that  they  failed  to  introduce  anywhere,  in 
connection  with  the  equitable  estate,  the  word  heirs,  except 
"  heirs  of  the  body,"  we  can  scarcely  doubt  that  they  had  their 
minds  upon  an  indefinite  line  of  descendants,  and  thought 
they  had  settled  the  succession  from  generation  to  generation. 
The  intention  was  to  transmit  the  property  throughout  that 
line.  None  but  heirs  of  the  wife's  body,  by  the  husband  be- 
gotten, were  to  succeed,  as  long  as  there  should  be  such  heirs 
in  existence.  The  stream  of  blood  was  to  be  followed,  and 
where  it  flowed,  the  estate  was  to  go.  Along  the  one  nar- 
row channel,  it  was  to  be  washed  down  until  blood  failed. 
Under  the  authorities,  we  do  not  see  that  this  construction 
is  to  be  modified  by  the  limitation  over  to  the  survivor  of 
the  parents.  20  Oa.  804 ;  17  Ih.  280 ;  2  JKelly  116.  From 
numerous  reported  cases,  we  think  the  English  courts  of 
equity,  when  called  upon  to  execute  marriage  articles  or  to 
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reform  defective  settlements,  almost  invariably  construe 
"  heirs  of  the  body  "  as  words  of  purchase  for  one  purpose, 
namely,  to  make  them  (as  meaning  children),  successive  do- 
nees in  tail,  so  as  to  give  them  the  estate  in  strict  settlement. 
This  is  done  to  promote,  and  not  to  obstruct,  effective  en- 
tailment. It  makes  the  eldest  son  the  first  donee  in  tail,  in- 
stead of  the  parent,  and  thereby  prevents  the  parent  from 
cutting  off  the  entail ;  so  that,  at  last,  the  words  '^  heirs  of 
the  body,"  when  applied  to  realty  and  used  in  articles  or 
in  a  settlement,  either  create  an  estate  tail,  or  go  to  provide 
for  its  creation.  It  is  not  improbable — ^indeed  it  is  more 
than  probable — ^that  a  court  of  equity  in  that  country, 
would,  on  timely  application,  reform  such  a  settlement  as 
that  with  wliich  we  are  now  dealing,  so  as  to  put  the  estate 
tail  in  the  children  of  the  marriage,  instead  of  in  the  wife. 
But  until  reformed,  the  conveyance  would,  we  believe,  be 
construed  there  as  we  construe  it.  When  parties  fail  to  con- 
vey in  a  way  to  give  proper  legal  effect  to  articles,  courts 
there  do  not  disregard  the  conveyance  actually  made,  or 
treat  it  as  something  else.  Even  courts  of  equity  do  not 
go  to  that  extreme,  but  give  relief,  as  we  have  before  said, 
by  reforming  the  conveyance,  purging  it  of  mistake. 

2.  Mr.  Guerrard,  the  learned  counsel  for  the  defendant 
in  error,  citing  1  Preston  on  Estates,  344,  359,  and  2  lb.  441, 
contended  that  the  rule  in  Shelley's  case,  coUld  not  be  made 
to  apply  to  the  instrument  now  under  consideration,  because 
''the  freehold  is  limited  to  one  person,  and  the  second  limi- 
tation is  to  the  heirs  of  the  body  of  that  person  and  of  an- 
other, who  are  husband  and  wife,  so  that  the  persons  desig- 
nated as  heirs  are  to  be  common  heirs  of  their  two  bodies." 
If  this  statement  correctly  expounded,  the  second  limitation 
in  the  settlement  before  us,  it  would  undoubtedly  be  con- 
clusive in  favor  of  the  learned  counsel's  position.  1  Feame 
on  Hem.  38.  But  it  does  not.  The  limitation  with  which 
we  are  concerned,  is  to  the  heirs  of  the  wife's  body  to  be 
by  the  husband  begotten ;  and  these  terms  do  not  designate 
the  common  heirs  of  their  two  bodies,  but  the  heirs  of  the 
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wife's  body  alone.  1  Fearne  39 ;  Littleton  §  28 ;  3  Har- 
grove's Notes,  Co.  Lit.  86  b,  notes  151,  152 ;  2  Powell  on 
Dev.  440,  441 ;  2  Jar.  on  Wills,  251,  252 ;  2  Dum.  &  East, 
431 ;  8  lb.  516 ;  7  Sraedes  &  M.  799.  It  is  clear,  therefore, 
that  the  heirs  in  whose  favor  the  ultimate  estate  is  limited 
are  those  of  the  same  person  to  whom  the  preceding  estate 
for  life  was  limited,  and  none  others.  The  conveyance  is, 
in  this  respect,  as  exactly  within  the  rule  in  Shelley's  case  as 
it  is  possible  for  any  conveyance  to  be — see  the  rule  stated 
in  2  KeUy  316 ;  14  Ga.  553. 

3.  Another  reason  given  by  the  learned  counsel  against 
the  application  of  the  rule,  concerns  the  nature  of  the  trust. 
He  contended  that  the  trust  was  executory,  in  such  sense 
as  to  render  the  rule  inapplicable.     There  is  a  power  in  the 
instrument,  enabling  the  trustees,  upon  the  request  of  both 
consorts,  ^^o  grant,  bargain  and  sell,  all  or  any  part  of  the 
property,  they  preserving,  investing,  settling  and  assuring 
the  proceeds  of  any  such  sale  upon  the  same  uses,  trusts,  in- 
tents and  purposes  as  are  herein  contained  and  expressed." 
This  is  a  limited  power  to  change  and  reinvest.     It  is  a 
power  that  could  be  exercised  only  during  the  joint  lives  of 
the  husband  and  Tinfe,  and  was  conferred  to  facilitate  the 
management  and  better  enjoyment  of  the  estate.     Such  a 
power  seems  not  unusual.     1  White  &  Tudor's  L.  C,  Am. 
Ed.  53,  notes  to  Lord  Glenorchy  vs,  Bosville.     As  long  as 
the  power  continued,  the  trust  would  be,  in  a  certain  sense, 
executory.     Indeed,  in  that  loose  sense,  it  would  be  execu- 
tory as  long  as  the  legal  title  remained  in  the  trustees.    But 
wliat  is  meant  by  an  executory  trust  on  which  the  rule  in 
Shelley's  case  will  not  operate,  may  be  seen  by  consulting 
the  following  authorities :  2  KeUy  820,  321 ;  3  Ih.  559  ; 
Hill  on  Trustees  3S2,  333 ;  1  Perry  on  Trusts,   §  359,  2 
Story's  Eq.  §  983  ;  1  Fearne  on  Rem.  137,  140  to  144 ;  1 
White  and  Tudor's  L.  C.  (supra)  45.     The  authorities  may 
be  said  to  lead  to  this  result — ^that  the  rule  is  not  applicable 
if  the  trust  be  executory  in  either  of  two  ways :   first, 
where  some  direction  is  to  be  obeyed  before  the  limitations 
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are  complete ;  and,  Becondly,  where  though  all  the  limita- 
tions are  complete  in  substance,  there  is  a  direction  for  an 
actual  conveyance  to  be  made  to   the  persons  described 
as  heirs,  or  heirs  of   the  body.     In  the  former  instance, 
the  maker  of  the  instrument  either  postpones  the  limitations 
until  after  some  preliminary  is  arranged,  such  as  the  pur- 
chase of  property,  or  else  whispers  them,  as  it  were,  to  the 
trustee,  leaving  him  to  utter  them  aloud ;  in  the  latter,  the 
utterance,  though  clear  and  distinct  at  first,  is,  for  greater 
certainty,  to  be  repeated  in  a  formal  and  ceremonious  man- 
ner— ^that  is,  a  direction  to  convey  is  to  become  an  actual 
conveyance.     The  instance  with  which  we  are  now  dealing, 
is  not  one  in  which  the  limitations  are  postponed  or  incom- 
plete, nor  one  in  which  a  conveyance  to  the  heirs  of  the 
body  is  directed.     The  power  given  is  to  sell  and  to  rein- 
vest upon  the  same  uses  etc.     There  is  no  authority  to 
vary  the  uses,  or  to  create  new  ones,  or  to  make  more  per- 
fect those  already  declared.     To  ascertain  the  uses  after  re- 
investment, as  well  as  before,  there  is  no  occasion  to  look 
out  of  the  original  conveyance.     In  that  one  instrument  all 
the  uses  are  expressed,  and  fully  expressed,  not  only  in  re- 
spect to  the  original  property,  but  in  respect  to  any  other 
into  which  it  might,  under  the  power,  be  converted.     To 
decide  on  the  exact  character  and  immediate  effect  of  every 
limitation,  there  is  no  occasion  to  wait  for  any  act  to  be  per- 
formed by  the  trustees ;  and  no  act  they  could  perform,  in 
pursuance  of  the  power,  would  make  a  better  or  more  com- 
plete title  in  any  person  or  persons  than  the  original  instru- 
ment confers. 
Judgment  reversed. 


Willis  J.  Paenkll,  plaintiff  in  error,  vs.  L.  C.  Robinson, 

administrator,  defendant  in  error. 

1.  When  a  partnership  was  formed  in  which  it  was  stipulated  that  two 
men  would  enter  upon  a  commission  and  ware-house  business,  the  one 
to  furnish  the  buildings  and  fixtures,  and  the  other  to  keep  the  books 
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and  devote  himself,  his  time  and  talents,  to  the  business,  the  latter 
does  not  violate  the  terms  of  the  contract  if,  after  the  houses  furnished 
by  the  former  are  full  of  cotton,  and  the  former  refuses  and  fails  to 
erect  or  help  to  furnish  more  houses,  the  latter  puts  up  others  at  his 
own  expense  and  stores  cotton  in  them,  and  does  not  at  all  neglect  his 
duties  in  resx>ect  to  the  joint  storage  and  commission  business ;  nor, 
in  such  a  case,  is  the  former  entitled  to  participate  in  profits  made 
from  the  private  storage. 

2.  In  such  a  partnership,  if  the  partner  whose  duty  it  was  to  superintend 
the  business  die,  his  estate  will  be  entitled  to  share  in  profits  from  the 
storage  of  cotton  stored  in  his  life-time,  though  not  realized  by  the 
disposal  of  the  cotton  till  after  his  death,  after  deducting  the  actual 
expense  of  the  delivery  of  the  cotton  to  the  bailors,  or  of  its  sale — 
including  the  keeping  of  the  accounts  thereof. 

3.  Where  in  such  a  partnership,  shortly  after  the  death  of  the  deceased 
partner,  the  survivor  sells  certain  cotton  stored  with  the  firm,  and 
realizes  the  money  thereon,  and  no  owners  of  said  cotton  have  ap- 
peared for  ten  or  twelve  years  to  claim  the  fund,  which  is  in  the  hands 
of  the  survivor,  the  administrator  of  the  deceased  partner  will  be  en- 
titled in  equity  to  a  due  proportion  of  such  fund  as  against  the  sur- 
vivor, and  the  court  will  confirm  an  award  to  that  effect;  but  at  the 
same  time,  in  order  further  to  protect  the  surviving  partner,  it  will 
direct  that  the  part  of  the  fund  so  awarded  the  administrator  be  kept 
in  court  for  a  reasonable  time — twelve  months  longer,  say — and  ad- 
vertisement thereof  be  made,  so  that  the  true  owners,  if  there  be  such, 
may  have  that  additional  time  to  make  and  prove  claims  thereto;  and 
if  none  be  made  and  proven,  then  the  fund  recovered  will  be  paid  to 
the  administrator. 

Contracts.  Partnership.  Administrators  and  Executors. 
Waifs.  Before  Judge  Wright.  Thomas  Superior  Court. 
April  Adjourned  Term,  1876. 

Reported  in  the  opinion. 

A.  T.  McIntybe  ;  R.  S.  Burch  ;  C.  P.  Hansell,  for  plain- 
tiff in  error. 

J.  L.  Seward  ;  J.  R.  Alexander,  by  A.  W.  Hammond  & 
Son,  for  defendant. 

Jackson,  Judge. 

Pamell  and  Evans  formed  a  partnership  in  October,  1861, 
s 
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in  the  commissiou  and  warehouse  bnsinees  in  Thomasville. 
Evans  agreed  to  superintend  the  business,  keep  the  books, 
etc.,  etc.,  and  Parnell  agreed  to  furnish  the  warehouse,  put 
it  in  good  order,  and  furnish  all  necessary  fixtures  to  carry 
on  the  business  free  from  rent  to  Evans.  Both  agreed  to 
share  equally  in  expenses  and  divide  net  profits,  and  share 
equally  losses.  The  partnership  was  to  continue  for  three 
years,  but  it  was  afterwards  indefinitely  extended.  On  the 
1st  of  June  1865,  Evans  died,  and  Robinson  administered 
on  his  estate.  He  brought  this  bill,  bb  such  administrator, 
against  Paraell,  the  surviving  partner,  for  settlement  of  the 
partnership  business,  alleging  that  a  large  profit  was  made, 
to  one-half  of  which  his  intestate  was  entitled.  The  bill 
prayed  for  discovery  as  well  as  relief.  It  lingered  in  court 
for  some  years  to  await  the  settlement  or  termination  of 
suits  pending  against  the  surviving  partner  by  creditors,  the 
record  being  silent  in  respect  to  the  time  when  it  was  first 
filed  in  office.  In  the  year  1876,  all  matters  in  dispute  were 
referred  to  arbitrators,  one  on  each  side,  with  an  umpire  to 
determine  between  them.  An  award  was  made  in  favor  of 
the  administrator  for  $6,054.50 ;  exceptions  were  taken  to 
the  award ;  they  were  overruled  by  the  presiding  judge, 
who  made  the  award  the  judgment  of  the  court ;  the  de- 
fendant excepted,  and  the  question  is,  ought  the  award  to 
be  made  the  judgment  of  the  court  ?  The  record  is  some- 
what voluminous,  but  the  facts  necessary  to  an  adjudication 
of  the  points  in  issue  may  be  briefiy  stated. 

Some  twelve  thousand  dollars  worth  of  unclaimed  cotton, 
stored  in  the  warehouse,  was  sold  in  1865  or  1866,  by  the 
surviving  partner,  and  one  question  made  is,  is  the  adminis- 
trator entitled  to  share  in  this  sum  as  profits  ? 

After  the  warehouse  and  other  joint  buildings  were  filled 
with  cotton,  the  deceased  partner,  as  his  administrator  al- 
leged, built  other  houses,  and  stored  cotton  therein,  but  upon 
tliis  point  the  proof  was  conflicting.  For  cotton  stored  in 
which  of  these  houses  was  he  responsible  for  profits  to  the 
survivor,  if  any?   and  for  which  was  he  not?  it  being  con- 
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tended  that  the  surviving  partner,  Parnell,  would  not  join  in 
building  and  was  not  injured,  as  all  the  joint  buildings  were 
full,  and  Parnell  contending  the  reverse.  The  arbitrators 
held  Evans'  administrator  not  responsible  for  these  private 
profits,  and  the  question  is,  was  this  decision  right  ? 

Some  profits  were  made,  after  the  death  of  Evans,  from 
storage  on  the  cotton  stored  in  his  life-time,  and  the  arbitra- 
tors held  Parnell  responsible  for  such  profits,  and  another 
question  is,  was  this  right  under  the  contract  i 

1.  In  respect  to  the  refusal  of  the  arbitrators  to  hold  Ev- 
ans^ estate  responsible  for  the  private  storage,  the  evidence 
having  been  quite  conflicting,  we  do  not  see  how  the  court 
below  could  interfere.  If  it  were  true  that  no  damage  re- 
sulted to  the  firm,  that  their  houses  were  full,  and  that  the 
firm  business  was  not  neglected  by  Evans,  of  which  latter 
point  there  was  no  proof,  we  think  the  decision  of  the  ar- 
bitrators was  right.  Certainly  the  law  was  not  so  palpably 
violated,  or  the  facts  so  outraged,  as  to  authorize  the  court 
to  set  aside  an  award. 

2.  And  in  regard  to  the  right  of  the  deceased  partner  to 
participate  in  profits  from  the  storage  commissions  accruing 
after  his  death,  we  think  that  the  question  turns  on  what  labor, 
which  he  had  to  do  by  the  contract,  was  required  of  Evans 
after  his  death.  We  presume  that  the  mass  of  the  work 
was  done  when  the  cotton  was  procured  from  the  planter 
l)y  Evans,  the  receipts  given  therefor,  entries  made  on  the 
books  as  to  the  time  received  etc.,  etc.,  and  that  all  that  was 
done  after  his  death  was  the  mere  turning  of  the  cotton  out. 
What  it  cost  to  do  that,  we  do  not  know.  There  is  no 
proof  upon  the  point.  It  should  have  been  allowed  as  ex- 
penses, and  we  presume  that  it  was.  At  all  events,  we  can- 
not say  that  the  court  so  erred  in  not  setting  aside  the  award 
on  this  ground  as  to  require  us  to  interfere. 

3.  The  great  controlling  question  in  the  case  is,  was  the 
award  right  in  holding  the  surviving  partner  responsible  for 
the  proceeds  of  the  unclaimed  cotton  ?  It  seems  to  be  con- 
ceded by  the  dissenting  arbitrator,  and  admitted  on  all  sides. 
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passed,  and  nobody  yet  has  claimed  the  cotton,  it  seems  that 
his  administrator  might  well  require  an  account,  and  demand 
the  right  to  hold  the  half,  as  his  intestate's  estate  would  be 
responsible  for  that  amount.  Under  all  the  peculiar  facts 
of  this  case,  we  are  not  prepared  to  say  that  the  finding  of 
the  arbitrators  was  wrong.  But  for  the  existence  of  the  firm, 
Pamell  would  not  have  been  possessed  of  the  cotton,  and 
hence  he  would  not  have  had  the  money  which  now  repre- 
sents it.  The  business  of  the  firm  was  to  store  cotton,  and 
if  by  any  chance  profits  should  be  the  result  of  that  business, 
though  in  an  unforeseen  way,  there  can  be  no  good  reason 
why  one  alone  of  the  firm,  because  he  survived  the  other, 
should  have  all  those  profits.  However,  we  think  that  he 
has  a  right  to  be  protected  against  possible  contingencies ; 
and  though  the  probability  is  very  remote,  that  any  claim 
by  the  true  owners  will  ever  be  made  for  this  fund,  yet, 
while  we  affirm  the  judgment,  we  shall  direct  that  the  amount 
recovered  be  paid  into  court  and  held  for  twelve  months 
longer,  to  await  the  presentation  and  proof  of  such  claim, 
and  in  the  event  that  none  shall  be  presented,  then  that  the 
money  be  paid  to  the  complainant.  We  further  direct  that 
the  court  take  steps  to  advertise  in  such  newspapers  as  shall 
be  deemed  best,  the  fact  that  the  fund  is  on  hand,  with  such 
description  of  the  cotton  which  produced  it  as  can  be  ob- 
tained, notifying  all  who  may  have  claims  thereon  to  come 
in  within  twelve  months  and  make  proof  thereof. 

We  are  aware  that  this  proceeding  and  direction  are  not 
usual,  but  equity  is  invested  with  large  powers,  and  under  our 
peculiar  system  courts  may  frame  remedies  and  mould  de- 
crees so  as  to  fit  every  emergency.  There  is  certainly  much 
right  and  justice  in  the  disposition  which  we  have  given 
the  case,  and  if  no  precedent  in  point  can  be  produced,  it  is 
l)ecause  no  case  precisely  like  this  has  ever  arisen,  or  is  likely 
to  arise. 

Let  the  judgment  be  aflSnned,  with  the  foregoing  direct- 
tions. 
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Joshua  F.  Usby,  executor,  plaintiff  in  error,  vs.  J.  William 

HoBBS  et  al,y  defendants  in  error. 

Where  a  testator,  by  the  third  item  of  his  will,  gave  the  bulk  of  his 
property  to  his  wife  during  her  life,  and  at  her  death  to  be  equally  di- 
vided between  her  children ;  and  by  the  eighth  item,  bequeathed  to  his 
granddaughter  $1,000.00  to  be  paid  to  her  at  the  close  of  his  estate, 
"and  $500.00  to  be  paid  to  her  for  her  tuition,  which  will  be  $1500.00 
in  all,  and  if  she  should  depart  this  life,  the  money  to  be  returned  to 
the  estate:" 

Ildld,  that  constniing  the  two  items  together,  the  testator  intended 
that  should  his  granddaughter  die  before  the  close  of  his  estate,  the 
legacy  lapsed,  but  if  she  lived  to  that  time,  the  money  was  to  be  paid 
to  her  absolutely  and  unconditionally.  The  period  fixed  for  the  close 
of  his  estate  was  upon  the  division  of  his  property  among  his  chil- 
dren, after  the  death  of  his  wife. 

Wills.  Legacy.  Before  Judge  Gibson.  Glasscock  Su- 
perior Court.     August  Term,  1875. 

Reported  in  the  decision. 

H.  D.  D.  Twiggs,  for  plaintiff  in  error. 

C.  S.  DuBosE,  for  defendants. 

Warneb,  Chief  Justice. 

The  plaintiffs,  as  the  heirs  at  law  of  Grace  Wilcher  Usry, 
brought  their  action  on  the  common  law  side  of  the  court, 
against  the  defendant  as  the  executor  of  John  Usry  deceas- 
ed, to  recover  the  sum  of  $1500.00.  The  plaintiffs  alleged 
in  their  declaration,  that  John  Usry,  by  the  eighth  item  of  his 
will,  bequeathed  the  said  sum  of  money  to  his  granddaugh- 
ter, which  is  in  the  following  words :  "  I  give,  bequeath  and 
devise  to  my  granddaughter  Grace  Wilcher  Usry,  one 
thousand  dollars,  to  be  paid  to  her  at  the  close  of  my  estate^ 
by  my  executors  whom  I  shall  hereafter  appoint,  and  five 
hundred  to  be  paid  to  her,  for  her  tuition,  which  will  be 
fifteen  hundred  in  all,  and  if  she  should  depart  this  life,  the 
money  to  be  returned  to  the  estate."     The  testator  appointed 
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his  son,  Francis  M.  Usry,  guardian  of  tlie  person  and 
property  of  his  said  granddaughter,  and  also  appointed  his 
son,  Joshua  F.  Usry,  the  present  defendant,  one  of  his  exe- 
cutors. The  plantiifs  allege  in  their  declaration,  that  one  of 
them,  to-wit,  William  Hobbs,  intermarried  with  the  said 
Grace  Wilcher  Usry,  and  had  bom  to  them  three  children  ; 
that  in  April  1873,  tlie  said  Grace  died,  leaving  her  said 
husband  and  three  children,  her  heirs  at  law ;  that  her  test- 
amentary guardian  never  received  any  part  of  the  $1500, 
from  the  executors  of  her  grandfather,  and  that  she  did  not 
receive  any  part  thereof  during  her  life-time,  although  the 
said  estate  wa8  closed  before  her  death,  and  the  payment  of 
said  sum  of  money  demanded.  The  plaintiffs  also  allege, 
that  the  defendant,  as  executor  aforesaid,  on  the  settlement 
of  said  estate,  retained  the  said  sum  of  $1500  in  his  hands, 
to  be  paid  to  the  said  Grace  who  was  then  in  life,  but  who 
now  refuses  to  pay  the  same  to  the  plaintiffs.  The  defen- 
dant demurred  to  the  plaintiffs'  declaration  on  the  ground 
that  the  will  of  the  testator  gave  only  a  life  estate  in  the 
$1500,  and  that  at  her  death  the  money  was  to  be  returned 
to  the  testator's  estate.  The  court  overruled  the  demurrer, 
and  the  defendant  excepted. 

The  main  question  presented  by  the  record  and  bill  of  ex- 
ceptions in  this  case  for  our  judgment,  is  as  to  the  proper  con- 
struction to  be  given  to  the  eighth  item  of  John  Usry 's  will,  and 
that  question  is  not  altogether  free  from  doubt  or  difficulty,  in 
consequence  of  the  peculiar  wording  of  his  will  by  the  testator. 
In  the  construction  of  all  legacies,  the  court  will  seek  diligently 
for  the  intention  of  the  testator,  and  give  effect  to  the  same, 
as  far  as  may  be  consistent  with  the  rules  of  law  :  and  to 
this  end,  the  court  may  transpose  sentences  or  clauses,  or 
change  connecting  conjunctions,  or  even  supply  omitted 
words  in  cases  where  the  clause  as  it  stands  is  unintelligible 
or  inoperative,  and  the  proof  of  intention  is  clear  and  un- 
questionable ;  but  if  the  clause,  as  it  stands,  niay  have  ef- 
fect, it  shall  be  so  construed,  however  well  satisfied  the 
court  may  be  of  a  different  testamentary  intention — Codey 
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§2456.  It  is  insisted  by  the  plaintiff  in  error,  that  it  was  the 
clear  intention  of  the  testator  that  his  granddaughter  should 
have  the  money  legacy  bequeathed  to  her  during  her  life 
only,  and  that  if  she  died  at  any  time,  even  after  her  arrival 
at  full  age,  or  after  her  marriage,  the  legacy  was  to  be  re- 
turned to  his  estate,  and  that  the  court  is  bound  to  carry 
that  intention  into  effect,  according  to  the  expressed  words 
of  the  will.  When  we  examine  the  entire  will  of  the  tes- 
tator, and  ascertain  his  testamentary  scheme  as  to  the  dispo- 
sition of  his  property,  it  is  clearly  apparent,  we  think,  that 
it  was  the  intention  of  the  testator  that  the  legacy  be- 
queathed to  his  granddaughter  should  be  paid  t-o  her  at  the 
close  of  his  estate,  and  if  she  should  depart  this  life  before 
that  time,  then  the  money  should  be  returned  to  the  estate. 
By  the  third  item  of  his  will,  the  testator  gave  the  bulk  of 
his  property  to  his  wife  during  her  life,  and  at  her  death 
directed  it  to  be  sold  and  equally  divided  between  her  chil- 
dren— and  this  was  to  be  the  closing  of  his  estate  as  con- 
templated by  him  in  the  eighth  item  of  his  will,  in  which  he 
bequeathed  to  his  granddaughter  the  money  legacy  in  ques- 
tion, "  to  be  paid  to  her  at  the  close  of  my  estate  by  my  ex- 
ecutors." The  testator  evidently  contemplated  that  when 
the  property  given  to  his  wife  during  her  life,  should  be 
sold  after  her  death  and  divided  between  her  children,  that 
his  estate  would  then  be  closed.  The  testator,  by  the  eighth 
item  of  his  will,  gave  the  legacy  therein  mentioned  to  his 
granddaughter  absolutely  and  unconditionally,  to  be  paid 
to  her  at  the  close  of  his  estate,  by  his  executors,  and  if  she 
should  depart  this  life,  the  money  to  be  returned  to  the  estate. 
Depart  this  life,  when  ?  Most  obviously,  if  she  should  depart 
this  life  before  the  time  when  he  directed  the  money  to  be 
paid  to  her  by  his  executors — ^to-wit,  at  the  close  of  his  estate, 
and  not,  as  is  contended  for  by  the  plaintiff  in  error,  if  she 
should  depart  this  life  at  any  time  after  this  absolute  legacy 
was  directed  to  be  paid  to  her  as  her  own  right  and  prop- 
erty. It  was  the  manifest  intention  of  the  testator,  in  our 
judgment,  in  view  of  the  entire  provisions  of  his  will,  that 
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if  hifi  granddaughter  was  living  at  the  time  of  the  close 
of  his  estate,  that  the  money  legacy  bequeathed  to  her 
in  the  eighth  item  of  his  will,  should  then  be  paid  to  her 
by  his  executors  as  her  own  absolute  right  and  property ; 
and,  as  it  appears  from  the  averments  in  the  plaintiffs'  dec- 
laration, that  she  was  living  at  that  time,  the  legacy  vested 
in  her,  and  the  plaintiffs,  as  her  heirs  at  law,  were  entitled 
to  recover  the  same,  and  the  demurrer  to  the  plaintiffs'  dec- 
laration was  properly  overruled,  there  being  no  question 
made  as  to  the  plaintiffs  being  the  proper  parties  to  the 
suit. 
Let  the  judgment  of  the  court  below  be  affinned. 


John  B.  Hayes,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

1.  Indictment  not  quashed  because  two  of  the  grand  jurors,  Seaborn 
Watford  and  John  W.  Stoy,  were  on  the  jury  list  of  the  county  as 
S.  Wadford  and  John  W.  Stoy,  Jr.  Grand  jury  presumed  to  be  le- 
gally constituted,  where  names  so  nearly  correspond,  and  where 
there  is  no  decisive  evidence  that  the  persons  who  actually  served 
were  not  the  individuals  designated  by  the  commissioners  as  quali- 
fied. 

2.  Arraignment  need  not  be  repeated  after  mistrial,  in  order  to  try 
again  on  the  same  issue. 

3.  The  judge,  when  too  much  exhausted  to  proceed  with  a  night  ses- 
sion, may  suspend  till  next  morning,  though  he  had  announced  that 
there  would  be  no  stop  till  the  trial  was  over. 

4.  Where  the  killing  is  admitted,  the  court  may  so  state  in  charging 
the  jury.  The  rule  as  to  manslaughter,  and  some  other  parts  of  the 
charge  given,  were  more  favorable  to  the  prisoner  than  the  exact 
law. 

5.  Several  grounds  of  the  motion  for  new  trial  were  so  free  from  error 
as  to  admit  of  no  question. 

6.  The  charge  should  contain  no  allusion  to  the  reviewing  powers  of 
the  supreme  court  as  a  resource  to  the  prisoner. 

7.  Intentionally  killing,  with  a  deadly  weapon,  a  mere  trespasser  upon 
property,  is  generally  murder  and  not  manslaughter. 

8.  Where  there  is  any  evidence  from  which  the  jury  might  infer  that 
the  weapon  used  was  provided  beforehand  for  the  purpose  of  killing 
the  deceased,  it  is  not  error  to  charge,  that  so  providing  it  would  be 
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evidence  of  malice,  the  case,  on  any  possible  view,  not  being  one  of 
justifiable  homicide. 

9.  The  jury  are  to  decide  for  themselves  what  facts  are  established, 
and  what  conclusions,  under  the  law,  result  from  them.  The  mental 
convictions  of  the  Judge,  in  respect  to  the  facts,  should  neither  be 
declared  nor  intimated.  His  manner  of  charging  should  not  be  argu- 
mentative. The  purpose  of  the  charge  is  to  state  and  explain  the 
law,  not  to  carry  on  a  process  of  general  reasoning. 

10.  In  arriving  at  intention,  some  regard  should  be  had  to  what  trans- 
pired at  the  killing,  not  placing  the  whole  stress  on  what  occurred 
before  and  after.  Matter  in  the  charge,  argumentative  in  part,  and 
in  part  irrelevant,  is  objectionable. 

11.  The  charge  should  not  characterize  the  deceased  as  a ''victim;" 
nor  should  it  declare  the  prisoner  "guilty  of  murder"  if  certain  mat- 
ters of  fact  be  not  true. 

12.  In  the  trial  of  a  capital  case,  especially  during  the  examination  of 
a  witness  for  the  state,  the  judge  should  not  retire  beyond  the  bar, 
for  even  a  brief  absence,  without  ordering  a  suspension  of  business 
until  his  return. 

18.  The  guilty  and  the  innocent  are  alike  entitled  to  be  tried  according 
to  law,  in  the  immediate  presence  of  one  of  the  state's  judges,  and 
with  no  material  error  in  the  charge  of  the  court. 

See  concurring  opinion  of  Jackson,  Judge. 

Criminal  law.  Indictment.  Jury.  Practice  in  the  Su- 
perior Court.  Arraignment.  Charge  of  Court.  Before 
Judge  Gibson.  Richmond  Superior  Court.  April  Ad- 
journed Term,  1876. 

At  the  April  term,  1875,  of  Richmond  superior  court, 
Hayes  was  placed  on  trial  for  the  murder  of  Henry  Key. 
Before  the  defendant  pleaded,  he  moved  to  quash  the  indict- 
ment upon  the  ground  that  the  names  of  two  of  the  grand 
jurors  who  found  it,  were  not  on  the  jury  list  of  the  county, 
to-wit :  John  W.  Stoy  and  Seaborn  Watford.  The  jury  list 
being  produced  showed  no  such  names,  but  did  contain  the 
names  of  S.  Wadf ord  and  John  W.  Stoy,  Jr.  The  sheriff 
testified  that  he  knew  no  one  in  the  county  named  Watford 
or  Wadford  except  Seaborn  Watford,  who  served  on  the 
grand  jury  which  found  the  indictment ;  that  John  W.  Stoy, 
Jr.,  also  served  on  the  same  jury,  and  no  other  Stoy  did  so 
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serve ;  that  there  waa  another  John  W.  Stoy  living  in  the 
county  at  the  time  the  indictment  was  found,  but  he  has  since 
died.  The  motion  was  overruled,  and  the  defendant  ex- 
cepted.    The  exception  was  certified  and  entered  of  record. 

The  defendant  was  then  arraigned  and  pleaded  not  guilty. 
The  case  proceeded  and  resulted  in  a  mistrial. 

The  cafie  came  on  again  to  be  heard  at  the  April  term,  1876, 
when  the  jury  found  the  defendant  guilty.  The  rulings 
complained  of  will  be  clearly  presented  by  the  motion  for  a 
new  trial,  and  the  facts  developed  by  the  testimony.  The  case 
made  by  the  prosecution  was,  in  substance,  as  follows : 

About  6^  o'clock  on  the  evening  of  January  23, 1874,  the 
deceased  was  shot  by  the  defendant  in  the  yard  of  the  Char- 
lotte, Columbia  and  Augusta  Eailroad  Company.  The  de- 
fendant was  arrested,  and,  on  being  asked  why  he  shot  de- 
ceased, stated  that  the  latter  had  cursed  him  for  a  damned 
son  of  a  bitch,  and  that  he  had  been  abused  by  parties  coming 
in  the  yard  as  much  as  he  intended  to  be,  and  he  was  going  to 
put  a  stop  to  it.  He  also  stated  that  deceased  had  a  piece 
of  wood  going  out  of  the  yard  with  it,  and  he  told  him  he 
could  not  carry  it  out,  and  deceased  laid  it  down ;  that  he 
then  went  about  his  business ;  that  afterwards  he  again  met 
deceased  with  the  piece  of  wood,  carrying  it  out  of  the  yard, 
and  he  told  him  that  he  could  not  take  it  off,  or  something 
to  that  effect ;  that  deceased  said  he  would  carry  it  off,  and 
some  words  ensued  in  regard  to  the  wood,  when  deceased 
told  him  to  kiss  his  behind ;  that  he  then  shot  him,  and  would 
shoot  any  other  man  who  would  tell  him  the  same  thing. 
Defendant  was  the  night-watchman  at  the  railroad  yard.  It 
was  customary  and  proper  for  night-watchmen  to  be  armed. 
Deceased  was  a  man  that  had  many  difficulties ;  he  frequently 
became  drunk  and  had  fights.  When  sober,  he  was  peace- 
able. The  wood,  about  which  the  controversy  arose,  was  an 
old  piece  of  scantling,  about  four  feet  long,  worth  very  little. 
It  had  been  given  to  deceased  by  a  section  boss  in  the  employ 
of  the  railroad,  on  the  afternoon  of  the  day  preceding  that  on 
which  the  homicide  was  committed.     It  had  been  placed  in- 
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side  of,  and  behind,  the  gate  of  the  yard,  for  him.  It  was 
the  property  of  the  railroad  company.  It  was  the  habit  of 
the  section  boss  to  give  away  such  old  timber  as  was  of  no 
use  to  the  road.  Deceased,  when  shot,  did  not  have  the  ap- 
pearance of  a  man  that  had  been  drinking.  Some  one  in  the 
crowd,  which  gathered  around  the  deceased  when  he  was 
shot,  before  defendant  left,  said  it  was  a  shame  to  shoot  a 
man  down  like  a  damned  dog,  when  defendant  said,  "  if  you 
will  hold  him  up,  God  damn  you,  I  will  shoot  him  down 
again."  He  also  said,  "  I  told  you  last  night  to  keep  out  of 
here,  and  I  reckon,  God  danm  you,  you  will  stay  out  now." 
Deceased  was  also  in  the  employ  of  the  railroad  company  as 
a  cotton  clerk.  In  his  dying  declarations,  he  stated  that  at 
about  6^  o'clock  on  the  evening  of  January  23,  1874,  he 
went  to  close  his  cotton-gates ;  that  after  doing  this,  he  picked 
up  a  piece  of  scantling  wood  that  was  given  him  on  the  day 
before  by  the  section  boss ;  that  defendant  saw  him,  and  hal- 
loed out  to  him  in  a  very  rough  manner,  that  it  was  against 
the  rules  of  the  yard  to  be  taking  wood  out ;  that  he  replied 
that  it  had  been  given  him  by  the  section-master,  and  was 
not  the  company's  wood ;  that  he  then  told  deceased  that  he 
should  not  take  it  out,  to  which  the  latter  replied  that  he  would 
be  damned  if  he  didn't ;  that  deceased  did  not  see  defendant 
draw  his  pistol,  but  saw  the  flash  of  it ;  that  he  thought  at  the 
time  that  defendant  had  killed  him ;  that  he  was  unarmed. 

The  yard  was  open  at  the  place  where  deceased  was  shot ; 
there  was  no  gate  there  then;  it  has  been  since  erected. 
(It  is  supposed  that  the  front  gate  is  here  alluded  to,  and 
not  the  cotton  gates.) 

Mr.  R.  H.  Wylly,  a  former  agent  of  the  railroad  com- 
pany, at  Augusta,  testified  for  the  defense,  that  defendant 
was  the  night-watchman  at  the  railroad  yard,  and  when  on 
duty,  had  charge  of  the  entire  premises ;  that  he  had  spe- 
cially instructed  him  not  to  allow  any  wood  taken  out  of  the 
yard ;  that  the  hands  were  in  the  habit  of  carrying  off  wood 
belonging  to  the  company,  to  such  an  extent  that  he  was 
compelled  to  put  a  stop  to  it ;  that  he  instructed  defendant 
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to  allow  none  of  the  employees  to  carry  any  wood  out  of  the 
yard  without  witness'  permission ;  that  no  subordinate  had 
authority  to  give  permission  to  any  one  to  take  out  wood ; 
that  witness  was  aware  of  the  fact  that  defendant  went 
armed,  but  had  not  instructed  him  to  arm  himself ;  that  it 
was  the  watchman's  duty  to  shut  the  gates ;  that  witness  was 
not  agent  of  the  company  at  the  time  of  the  shooting ;  that 
he  gave  defendant  no  instructions  to  shoot  persons  carrying 
off  wood,  but  expected  him  to  arrest  them  and  put  a  stop 
to  it. 

Charles  W.  Sheron  testified  that  on  the  evening  of  the 
day  of  the  homicide,  deceased  was  a  good  deal  under  the  in- 
fluence of  liquor ;  that  he  had  that  appeai'ance. 

The  defendant  moved  for  a  new  trial  on  the  following 
grounds : 

1.  Because  the  verdict  was  contrary  to  law. 

2.  Because  the  verdict  was  contrary  to  evidence. 

3.  Because  the  verdict  was  contrary  to  law  and  evidence. 

4.  Because,  after  the  indictment  was  read  to  the  jury,  coun- 
sel for  prisoner,  having  called  the  attention  of  the  court  to 
the  following  facts,  that  there  had  formerly  been  a  mistrial 
in  this  case,  that  the  present  was  a  trial  de  novo,  that  in  the 
present  trial  there  had  been  no  arraignment  of  the  prisoner, 
that  the  prisoner  had  not,  in  this  trial,  been  called  on  to 
plead,  and  that  there  was,  therefore,  no  issue  formed  between 
the  state  and  the  accused,  objected  to  the  introduction  of 
any  evidence  before  issue  thus  formed,  and  the  objection 
was  overruled  by  the  court. 

5.  Because  the  court  refused  to  give  in  charge  the  fol- 
lowing request : 

'*  If  the  prisoner  fired  even  rashly  to  prevent  the  deceased 
from  committing  a  trespass,  or  what  he  reasonably  conceived 
to  be  a  trespass,  he  would  be  guilty  of  no  greater  crime  than 
manslaughter." 

6.  Because  the  court  refused  to  give  in  charge  the  fol- 
lowing request : 

^^  If  one  kills  another  under  the  fears  of  a  reasonable  man 


^      *^  rZ  »ni  y.   •  '  *Zz!rZ  '  ^  *    •  r^     zi*":^ 


tr*."!::  '"•rrr:^  l^kkrc.  '"-^  •>!  tijc  ^-cnkr^v'-f  T*Ar»i.  ar*i  "' «»?  in  tbe 


:r:««!TL.iJi-re  of  ILi^  d-Tv.  be  £r«»i  rafeilv  *--*  ^^^^ 


*n-i  :L<e  -ir^rh  of  Kev  neisilTeti,  tl^ea  z^  ~rr  *i-<il4  tind 

•  mm 

•Lati^Ltct  i?  of  two  kiMSw  ehber  i^  th^  cocin^kieiosi  of  an 
ni^liwrul  act,  or  a  lawtnl  Jrt  witi.  st  drae  care  and  cimon- 

>-  Eecacse  the  roan,  after  rec:Arkf r^f  to  the  jory  in  hiB 
general  charge*  that  while  it  »  ri»:ir  p»riTiLt^e  and  dvrr  to 
interpie:  the  law  and  the  faets.  Ti>«  cui  e^'kcimit  no  great 
erT*>r  to  leeeive  ftoiu  the  court  iti?  interpretanon  of  tlie  law. 
I  have  no  interei^  exeept  the  g*xxi  of  s^^eiecr  and  the  per- 
f MrmaDce  of  my  datr.  added  the  following  kj^^nafse :  **  If 
I  make  a  mistake  a»  to  the  Iaw«  there  k  a  rvrirwing  eonit, 
it  will  ci^ireet  it,** 

Vth.  Beeanse  the  eiHiit  refused  u>  stt*  in  ckwge  tke  fol- 
lowing leqnesl : 

••The  possession  of  the  pfctol  hr  Hayve^be  hein|r  a  walch- 
inan«  is  not  a  eirrmustanee  fiom  whieh  malice  can  be  im- 
plied«  and  to  presume  maliee.  fioin  the  ciieuiKtaMeB,  it 
wonH  be  neceagarr  u>  show  dial  be  had  prorided  himself 
with  it  for  the  porpoise  of  uttkiiqr  the  attack*^  bat  in 
response  to  said  requ^t.  remarking  -the  foaith  reqaest  to 
chaqste,  that  conn»l  f or  the  prwmer  ImTe  pteaented,  I  give 
with  this  in  addition:  the  po«m«ion  of  the  p«tol  br  him 
»  not  a  oiremnelaiice  from  wbieb  mafieeean  be  in^plied. 


i 
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and  to  presume  malice  is  wrong.  It  would  be  necessary  to 
show  that  he  had  provided  himself  with  it  for  the  purpose 
of  killing  Key,  and  this  you  are  to  judge  from  the  evi- 
dence, then  it  would  be  evidence  of  malice,"  no  testimony 
whatever  having  been  offered  tending  to  show  that  Hayes 
had  provided  himself  with  the  pistol  for  the  purpose  of 
killing  Key. 

10th.  Because  the  court  charged  the  jury  as  follows: 
"  Well,  did  he  deliberately  intend  to  do  it  ? "  Was  there 
any  circumstance  to  show  he  had  prepared  himself  to  stop 
people  from  trespassing  in  the  yard,  that  he  got  a  pistol, 
]oaded  it  with  a  ball,  prepared  himself  for  the  emergency, 
and  that  he  had  previously,  or  afterwards,  said  he  was  going 
to  stop  it  ?  If  that  was  the  evidence,  what  more  delibera- 
tion can  a  man  have  ?  You  are  bothered,  troubled,  and  you 
commit  an  act,  and  you  say  afterwards  you  have  stood  that 
thing  as  long  as  you  are  going  to.  These  are  facts  from 
which  a  deliberate  intention  may  be  inferred." 

11th.  Because  the  court,  after  reading  the  4822d  section 
of  the  Code  of  Georgia,  charged  the  jury  as  follows :  "All 
the  circumstances  must  be  considered.  If  the  purpose,  on 
the  part  of  the  slayer,  to  take  human  life,  shows  an  aban- 
doned and  malignant  heart,  from  that  you  may  infer  malice. 
Is  the  killing,  in  this  case,  murder  ?  Can  it  be  said  to  be 
manslaughter ;  that  is,  without  malice  or  deliberation  ? " 

12th.  Because  the  court  charged  the  jury  in  the  follow- 
ing language:  "No  amount  of  words,  insults,  or  threats, 
will  reduce  this  from  murder  to  manslaughter,  no  matter 
how  insulting ;  no  trespass  he  could  commit,  or  attempt  to 
commit,  would  reduce  it  to  manslaughter.  One  of  the  best 
reasons  is  the  law  to  punish  trespass,  as  passed  in  1866. 
When  yon  have  a  law,  you  can't  punish  it  yourself,  for  the 
law  is  the  arbiter  for  all  law-abiding  citizens ;  those  persons 
who  take  a  gun  or  knife  and  attempt  to  execute  their  pur- 
poses, must  meet  the  consequences  of  their  folly." 

13th.  Because,  after  reading  the  4327th  section  of  the  Code, 
the  court  added :  "  That  is  when  there  is  no  intention  to  take 
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life,  or  when  you  ehoot  at  one  man  and  hit  another ;  when 
you  Bhoot  at  the  foot  of  a  man  and  hit  his  head  and  kill  him, 
can  the  jury  say  that  he  did  not  intend  to  kill  him  ? " 

14th.  Because  the  court  charged  the  jury  as  follows: 
''  In  this  case  the  killing  is  admitted,  so  I  can  treat  it  as  un- 
contradicted and  as  a  fact.  Was  Hayes  then  in  the  dis- 
charge of  his  duty  ?  If  he  felt  at  that  time  that  he  was  in 
the  discharge  of  his  duty,  and  that  a  trespass  was  being 
committed,  his  passion  was  aroused,  and,  under  the  impulse 
of  that  passion,  he  killed  Key,  then  you  are  at  liberty  to 
call  it  manslaughter." 

15th.  Because  the  court  charged  the  jury  as  follows: 
"  See  if  there  was  any  preparation,  purpose,  or  deliberate 
intention ;  gather  it  from  the  facts  before  and  after.  What 
kind  of  a  duty  can  a  man  feel  he  was  performing  to  take 
human  life  ?  In  defense  of  person,  or  habitation,  or  as  an 
officer  of  the  law  ?  Consider  what  was  the  conduct  after  the 
shooting;  was  he  mad  or  excited?  what  was  he  doing?  how 
was  he  acting?  how  behaving?  how  did  he  conduct  himself 
immediately  after  the  affair?" 

16th.  Because  the  court  refused  to  quash  the  indictment 
on  the  ground  moved  for  by  the  defendant's  counsel,  that 
said  indictment  was  not  found  by  a  legal  grand  jury,  there 
being  on  said  jury  two  illegal  jurors. 

17th.  Because,  during  the  examination  of  the  witness, 
W.  W.  King,  the  judge  was  off  the  bench  and  outside  the 
bar. 

18th.  Because,  during  the  argument  of  counsel  on  both 
sides,  at  different  times,  the  judge  was  off  the  bench  and 
absent  from  the  court-room. 

19th.  Because  the  judge,  after  announcing  that  the  case 
would  be  finished  without  adjournment,  at  the  close  of  the 
concluding  argument  for  prisoner,  about  two  o'clock  in  the 
morning,  adjourned  the  court  until  next  day,  when  the 
concluding  alignment  for  the  state  was  made. 

20th.  Because  the  court  erred  in  charging  the  jury,  as 
foUows :  '^  Consider  what  was  the  conduct  after  the  shoot- 
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tliat  it  is  sufficiently  certain  Seaborn  Watford  is  the  man  who 
is  on  the  jury  list  as  S.  Wadford ;  and  the  same  may  be  said 
of  John  W.  Stoy,  there  being  a  junior  and  senior  John  W. 
Stoy  in  this  county — John  W.  Stoy  being  on  the  jury  list  as 
John  W.  Stoy,  Jr.,  and  as  John  W.  Stoy  only,  in  the  indict- 
ment, both  names,  however,  representing  the  same  man,  it 
being  as  matter  of  fact  and  proof  that  John  W.  Stoy,  Jr.,  did 
serve  on  the  grand  jury  the  term  the  bill  was  found.  There- 
fore this  ground  of  error  is  overruled  and  refused. 

"  The  prisoner  having  been  formally  arraigned  on  his  for- 
mer trial,  and  his  arraignment  entered  on  the  minutes,  I  did 
not  consider  a  second  arraignment  necessary.  I  therefore 
overruled  this  ground,  and  all  others  made  for  a  new  trial 
with,  however,  ffreat  distrvst  and  sincere  regrets^  trust- 
ing that  some  lawful  provision  may  be  had  or  made  by  which 
the  unfortunate  man  may  escape  the  death  penalty  of  the 
law." 

To  this  judgment  the  defendant  excepted. 

Babkes  &  CuMMmo ;  J.  C.  C.  Black,  for  plaintiff  in  error. 
Salem  Dutcheb,  solicitor  general,  for  the  state. 
Bleckley,  Judge. 

1.  The  indictment  will  not  be  quashed  because  the  names 
of  two  of  the  grand  jurors  varied  thus :  the  jury  list  had 
on  it  the  name  of  S.  Wadford ;  the  indictment  contained 
the  name  of  Seaborn  Watford ;  the  jury  list  had  on  it  the 
name  of  John  W.  Stoy,  Jr.,  and  the  indictment  contained 
the  name  of  John  W.  Stoy.  When  the  names  so  nearly 
correspond,  and  there  is  no  decisive  evidence  showing  that 
the  persons  who  actually  served  as  jurors,  were  not  the 
individuals  designated  by  the  commissioners,  and  registered 
on  the  list  as  competent  to  serve,  the  presumption  is  that 
the  grand  jury  was  legally  constituted. 

3.  When  the  prisoner  has  been  arraigned  and  has  pleaded 
not  guilty,  an  issue  is  formed,  and  the  same  remains  an  issue 
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until  the  plea  is  withdrawn,  or  until  the  indictment  is  dis- 
posed of.  If,  after  a  verdict  of  guilty,  a  new  trial  be  had, 
the  new  trial  may  take  place  without  a  second  arraignment. 
49  Ga.j  103.  So,  if  a  mistrial  be  declared,  it  is  not  neces- 
sary to  re-arraign  the  prisoner  in  order  to  put  him  again 
on  trial. 

3.  When  the  judge  has  become  exhausted  by  a  late  night 
session,  he  may  and  should  adjourn  over  until  next  day, 
though  he  had  previously  annnounced  that  he  would  con- 
clude the  trial  that  night,  and  counsel  for  defendant  have 
made  their  final  argument  with  that  expectation,  and  though 
the  concluding  argument  for  the  state  be  thus  postponed 
until  the  solicitor  has  had  the  benefit  of  rest.  There  is  no 
law  which  requires  a  court  to  disregard  the  necessary  physi- 
cal conditions  of  eflScient  labor. 

4.  Where  the  killing  is  admitted,  the  court  may  say  so. 
See  56  Ga.y  365.  The  complaint  that  the  rule  given  in  the 
14th  ground  of  motion  for  new  trial,  touching  manslaughter, 
is  less  favorable  to  the  prisoner  than  it  should  be,  is  wholly 
unfounded.  It  seems  more  favorable  to  him  than  the  true 
law  of  the  case  would  warrant ;  and  the  same  may  be  said 
of  some  other  parts  of  the  charge  set  out  in  the  record. 

5.  Under  the  facts  in  evidence,  the  6th,  7th,  11th  and  13th 
grounds  of  the  motion  for  new  trial,  are  so  obviously  free 
from  error  as  to  require  no  more  than  bare  mention.  The 
5th  and  12th  grounds  are  disposed  of  by  what  is  ruled  on 
tlie  subject  of  trespass. 

6.  As  the  jury  have  no  concern  with  the  reviewing  pow- 
ers of  the  supreme  court,  any  reference  to  the  same  by  the 
presiding  judge,  in  his  charge,  on  the  law  of  a  criminal 
case,  even  if  not  positive  error,  should  be  omitted.  5  Oa. 
138-9;  8  lb.  267;  11  lb.  57;  15  lb.  121,122;  22  lb.  212. 

7.  To  intentionally  kill,  with  a  deadly  weapon,  one  who 
is  committing  a  trespass  upon  property,  is  generally  murder, 
and  not  manslaughter.  Wharton  on  Homicide,  §414.  No 
exception  to  this  general  rule  is  involved  in  the  present  case, 
the  trespass,  if  any,  being  the  appropriation  and  removal  of 
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a  small  piece  of  timber  of  trifling  value.  What  is  said  in 
5  Ga.  86,  and  18  lb.  194,  refers  to  trespass  affecting  the 
person,  and  not  to  trespass  affecting  the  goods  only. 

8.  The  defendant  having  requested  a  charge  on  the  sub- 
ject of  preparing  the  weapon,  it  was  not  error  for  the  court, 
after  giving  the  matter  requested,  to  add,  tliat  the  jury  were 
to  judge  from  the  evidence  whether  the  prisoner  provided 
himself  with  the  weapon  for  the  purpose  of  killing  the  de- 
ceased, and  that  doing  so  would  be  evidence  of  malice. 
This  addition  was  not  wholly  without  evidence  to  warrant  it. 
Although  the  prisoner  was  a  watchman  at  a  railroad  depot, 
and  committed  the  homicide  while  on  duty ;  and  although, 
under  the  evidence,  it  was  usual,  and  not  improper,  for  railroad 
watchmen  to  go  armed,  yet,  as  there  was  no  direct  evidence 
that  the  prisoner  had  ever  been  armed  while  on  duty  before 
the  occasion  of  this  shooting,  and  as  it  did  not  affirmatively 
appear  when,  where,  or  for  what  purpose,  he  procured  the 
pistol,  and  as  there  was  some  evidence  tending  to  show  that 
certain  expressions  escaped  him  shortly  after  the  shooting, 
wliich  indicated  that  the  thought  of  dealing  with  the  de- 
ceased as  a  trespasser  was  not  altogether  new  to  him,  the 
jury  were  at  liberty  to  consider  whether,  from  all  the  circum- 
stances, he  had  the  pistol  as  a  part  of  his  ordinary  equip- 
ment as  watchman,  or  whether  he  procured  and  prepared  it 
with  special  reference  to  using  it  as  he  did  use  it — ^that  is, 
shooting  the  deceased  with  it  in  case  the  latter  should  attempt 
to  carry  wood  from  the  yard  and  not  desist  when  ordered.  ' 

It  should  be  added  that,  generally,  the  court  cannot  in- 
struct the  jury  that  one  thing  is  evidence  of  another,  for 
this  is  to  reason  or  infer,  which  is  work  appropriate  to  the 
box  and  not  to  the  bench.  But  as  respects  the  conclusion 
of  malice  from  the  preparation  and  use  of  a  deadly  weapon, 
it  has  long  ago  become  a  rule  of  law ;  and  because  it  is  such 
a  nile,  the  court  may  give  it  in  charge,  not  solely  because 
it  is  sound  reasoning  or  good  logic.  Originally,  perhaps,  it 
was  but  the  latter,  and  while  it  so  continued  a  more  reserved 
method  of  charging  on  it  may  have  prevailed.     A  still  further 
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observation  proper  to  be  made  is,  that  the  application  of  the 
rule  to  the  present  case  is  not  made  doubtful  by  any  element 
of  justifiable  homicide  in  the  evidence. 

9.  The  charge  to  the  jury,  in  a  criminal  case,  should  state 
and  explain  the  law,  but  should  contain  no  argument  what- 
ever upon  the  facts.  The  tribunal  of  inference  is  the  jury, 
and  the  jury  alone.  Not  only  are  they  to  judge  what  facts 
are  established,  but  they  are  to  draw  their  own  conclusions 
from  them,  under  the  law,  uninfluenced  by  any  impressions 
which  may  have  been  made  by  the  testimony  upon  the  mind 
of  the  judge.  His  convictions  should  neither  be  declared 
nor  intimated.  He  should  state  that  the  law  implies  malice 
from  the  preparation  and  use  of  a  deadly  weapon,  but  to 
proceed  in  the  argumentative  manner  following,  is  manifest 
error : 

"  Well,  did  he  deliberately  intend  to  do  it  ?    Was  there 

any  circumstance  to  show  he  had  prepared  himself  to  stop 
people  from  trespassing  on  the  yard?'  That  he  had  got  a 
pistol,  loaded  it  with  ball,  prepared  himself  for  the  emer- 
gency, and  that  he  had  previously  or  afterwards  said  he  was 
going  to  stop  it  ?  If  that  was  the  evidence,  wha4;  more  de- 
liberation can  a  mam,  ha/ve  f  You  are  bothered,  troubled, 
and  you  commit  an  act,  and  you  say  afterwards,  you  have 
stood  that  thing  ajs  long  as  you  are  going  to.  These  are 
facta  from  which  a  deliberate  intention  may  be  inferred." 
This  charge  is  the  more  objectionable,  because  some  of 
the  facts  enumerated  are  not  found  in  the  evidence — cer- 
tainly not  in  the  distinct  and  definite  form  in  which  they 

are  here  presented. 

10.  In  the  fifteenth  ground  of  the  motion  for  new  trial 

there  is  objectionable  matter.  In  arriving  at  intention,  re- 
gard should  be  had  to  what  transpired  at  the  killing,  as  well 
as  before  and  after.  The  following  passage  should  have 
been  omitted  as  partly  argumentative  and  partly  irrelevant : 
"  What  kind  of  a  duty  can  a  man  feel  he  was  performing  to 
take  human  life  ?  In  defense  of  person,  habitation,  or  as  an 
oflScer  of  law." 
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11.  In  charging  the  jnry,  the  court  should  not  ask,  "How 
did  he  conduct  himself  afterwards,  as  the  deceased  lay  be- 
fore him,  a  mcthn  f  "  The  use  of  the  word  victim  is  not 
favorable  to  cool  and  dispassionate  trial.  Nor  should  the 
court  decide  for  the  jury,  so  far  as  to  say  to  them  that  if 
certain  facts  be  not  true,  the  prisoner  "  is  guilty  of  murder." 
See  the  twentieth  ground  for  new  trial  in  the  reportei^'s 
statement. 

12.  When,  during  the  trial  of  a  capital  case,  the  judge 
leaves  the  bench  and  withdraws  beyond  the  bar,  he  should 
order  a  suspension  of  business  until  his  return.  His  imme- 
diate presence  tends  to  preserve  the  legal  solemnity  and 
security  of  trial,  and  upholds  the  majesty  of  law.  Espe- 
cially, while  a  witness  for  the  state  is  under  examination, 
should  the  judge  not  retire  beyond  the  bar,  without  direct- 
ing the  examination  to  cease  during  his  temporary  absence, 
however  necessary  or  however  brief  his  absence  may  be. 

13.  The  guilty  and  the  innocent  are  alike  entitled  to  be 
tried  according  to  law,  in  the  immediate  presence  of  one  of 
the  state's  judges,  and  with  no  material  error  in  the  charge 
of  the  court.  Because  the  prisoner  has  not  been  thus  tried 
he  is,  as  matter  of  right,  entitled  to  a  new  trial,  whatever 
may  be  the  degree  of  his  guilt. 

Judgment  reversed. 

Jackson,  Judge,  concurring. 

Whilst  I  do  not  give  my  assent  to  all  the  criticisms  upon 
the  charge  of  the  presiding  judge  made  in  the  opinion  of 
the  majority  of  the  court,  and  think  that  the  charge,  taken 
afl  a  whole,  including  the  requests  given,  is  fair,  if  not  fa- 
vorable to  the  prisoner,  yet  in  view  of  the  fact  that  the  pre- 
siding judge  left  the  bench  without  suspending  the  trial, 
and  was  outside  of  the  court-room  pending  the  examination 
of  a  witness  and  the  argument,  and  that  the  judge  made 
allusion  in  the  charge  to  the  deceased  as  the  prisoner's 
''' victim^^'*  and  on  the  vital  point  of  deliberation  in  the  act 
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of  shooting,  after  ennmerating  certain  facts,  asked  the  ques- 
tion, "  What  more  deliberation  conld  a  man  show  ? "  or 
words  to  that  effect,  I  concur  in  the  judgment  that  it  is 
better  to  grant  a  new  trial  even  in  a  case  like  this. 


Chables  Wachtkl  et  at.^  plaintiffs  in  error,  vs.  James  Wilde, 
Jr.,  &  Company  et  al,,  defendants  in  error. 

This  case,  in  the  main,  is  analagous  to  that  of  Cohen  vs.  Myers  et  al., 
42  Qn.,  46,  and  as  in  that,  so  in  this  case,  this  court  will  not  control 
the  discretion  of  the  circuit  judge  in  granting  the  injunction  and 
appointing  a  receiver.  The  equities  of  all  parties  can  be  better  ad- 
justed on  a  full  hearing  of  the  case  on  the  merits. 

Injunction.  Receiver.  Before  Judge  Hill.  Bibb  County. 
At  Chambers.     March  10th,  1877. 

James  Wilde,  Jr.,  &  Co.,  and  other  creditors  of  Charles 
Wachtel,  and  of  Wachtel  &  Kohn,  filed  their  bill  against 
the  last  named  parties  and  S.  Waxelbaum  &  Bro.,  making, 
in  substance,  the  following  case  : 

In  the  month  of  August,  1876,  Charles  Wachtel,  in  be- 
half of  himself,  and  of  said  firm  of  Wachtel  &  Kohn,  of 
which  he  was  a  member,  applied  to  complainants,  in  the  city 
of  New  York,  to  sell  to  him  certain  goods,  etc.,  to  be 
shipped  to  Macon,  Georgia.  To  induce  complainants  to 
sell  such  goods  on  a  credit,  he  represented  that  he  had  a 
store  in  Macon,  in  which  he  carried  on  business  in  his  own 
name ;  that  the  firm  of  Wachtel  &  Kohn  conducted  their 
business  in  another  store  in  the  same  city ;  that  the  stock 
in  the  two  stores  was  worth  about  $22,000.00 ;  that  there 
were  good  debts  due  the  two  concerns  amounting  to  about 
$4,500.00 ;  that  they  owed  about  $5,000.00,  none  of  their 
debts  being  past  due,  and  that  all  would  be  promptly  met ; 
that  they  did  not  owe  S.  Waxelbaum  &  Bro.  anything  so 
far  as  he  remembered,  though  he  might  possibly  owe  them 
$500.00. 
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Eelying  upon  these  representations,  complainants  sold  va- 
rions  lots  of  merchandise  to  the  defendants,  Charles  Wach- 
tel and  Wachtel  &  Kohn,  on  a  credit.  The  time  given  has 
expired,  and  compainants  have  demanded  the  respective 
amounts  due  them,  but  payment  has  been  refused.  The 
representations  aforesaid  were  false  and  fraudulent,  and 
were  made  for  the  purpose  of  deceiving  and  defrauding 
complainants,  and  with  the  view  of  obtaining  goods  without 
paying  for  them. 

Said  representations  were,  as  complainants  have  very  re- 
cently ascertained,  false  and  fraudulent  in  this:  On  or 
about  July  6th,  1876,  the  said  Wachtel  executed  to  the  firm 
of  S.  Waxelbaum  &  Bro.,  a  mortgage  on  the  goods  in  his 
store  to  secure  the  payment  of  a  note  for  $4,738.50 ;  on 
or  about  the  same  date,  Wachtel  &  Kohn  executed  to  the 
same  defendants  a  mortgage  on  the  stock  in  their  store,  to 
secure  the  payment  of  three  notes  aggregating  $4,484.15. 

Each  one  of  said  representations  was  false  and  fraudu- 
lent. At  the  time  they  were  made,  the  stocks  of  goods 
could  not  have  been  sold  for  much,  if  any,  more  than  the 
debts  they  then  owed.  The  said  mortgages  were  not  re- 
corded until  December  9th,  1876.  This  withholding  from 
record  was  for  the  fraudulent  purpose,  under  a  collusive 
arrangement  between  the  defendant,  Charles  Wachtel,  and 
Waxelbaum  &  Bro.,  of  enabling  the  said  defendants  to  pro- 
cure and  retain  credit  as  merchants  carrying  on  business  as 
aforesaid.  All  knowledge  of  the  existence  of  either  of  said 
mortgages  was  withheld  from  complainants,  and  they  had 
no  notice  of  the  same  until  after  the  record  thereof.  The 
defendants,  Wachtel  &  Kohn,  are  relatives  of  Waxelbaum 
&  Bro.,  which  latter  firm  does  a  large  wholesale  and  retail 
business,  in  the  city  of  Macon,  and  have  business  connec- 
tions in  the  city  of  New  York.  By  reason  of  such  rela- 
tionship, and  by  reason  of  their  business  connections,  Wax- 
elbaum &  Bro.  had  favorable  opportunities  of  knowing  the 
condition  of  defendants,  from  time  to  time,  and  their  busi- 
ness dealings  with  other  parties;  and  had  ample  opportu- 
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nity,  if  they  were  so  disposed,  to  inform  complainants  of 
the  existence  of  the  mortgages  executed  to  them  as  afore- 
said, but  being  in  collusion  with  Wachtel  &  Kohn,  they  not 
only  withheld  their  mortgages  from  record,  but  also  con- 
cealed the  fact  tlmt  they  held  such  liens,  or  such  debts, 
against  said  defendants,  from  complainants  and  others. 

In  further  collusion  with  Waxelbaum  &  Bro.,  said  Wach- 
tel &  Kohn,  in  the  month  of  October  or  November,  1876, 
turned  over  to  them  goods  purchased  from  complainants, 
Wilde,  Jr.,  &  Co.,  which  goods  were  offered  for  sale  by 
Waxelbaum  &  Bro.,  in  the  city  of  Griffin,  at  rates  consid- 
erably below  the  ordinary  retail  prices  of  such  goods  in  that 
market. 

The  defendants  Wachtel  and  Wachtel  &  Kohn,  are  in- 
solvent. When  called  on  for  payment,  they  fail  either  to 
pay  or  to  make  any  satisfactory  statement  of  their  condition, 
and  particularly  how  they  became  so  much  more  largely 
indebted  than  they  represented.  They  are  still  carrying  on 
business  in  their  respective  stores,  selling  what  remains  of 
their  said  stocks  at  retail,  and  pocketing,  or  otherwise  dis- 
posing of,  the  money  received  therefor.  Complainants  fear 
that  they  are  secretly  disposing  of  portions  of  their  said 
stocks  to  Waxelbaum  &  Bro.,  or  others,  and  that  they  will 
continue  to  do  so,  unless  restrained,  until  the  whole  of  their 
goods  and  effects  are  either  sold  or  fraudulently  disposed  of, 
before  any  judgments  can  be  obtained  by  complainants. 

Complainants  have  brought  suits  at  common  law,  return- 
able to  the  April  term,  1877,  of  Bibb  superior  court. 

They  pray  as  follows :  That  Waxelbaum  &  Bro.  be  en- 
joined from  taking  any  steps  towards  foreclosing  said  mort- 
gages, and  from  interfering  with,  or  disposing  of,  any  of 
the  goods  in  said  stores  until  the  further  order  of  the  court ; 
that  Charles  Wachtel,  and  Wachtel  &  Kohn,  be  restrained 
from  selling,  or  in  any  manner  disposing  of  said  goods,  until 
the  further  order  of  the  court ;  that  a  receiver  may  be  at 
once  appointed  to  take  charge  of  and  hold  said  stocks  of 
goods,  books  of  account,  and  other  property  and  effects  in 
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said  stores,  in  order  that  they  may  be  preserved  undisposed 
of,  subject  to  the  decree  of  the  court.  As  ground  for  the 
immediate  appointment  of  said  receiver,  complainants  allege 
that  they  are  unable  to  state  the  quantity,  kind,  or  value  of 
said  stocks ;  that  the  defendants  are  irresponsible,  and  claim 
to  be  insolvent ;  that  they  can  easily  and  secretly  send  away 
to  confederates  and  others,  and  otherwise  dispose  of,  large 
portions  of  said  stocks  without  complainants,  or  the  officers 
of  court,  being  able  to  ascertain  the  fact ;  that  complainant* 
believe  they  will  take  this  course,  and  thus  the  restraining 
order  would  be  in  great  part,  if  not  wholly,  ineffectual. 

Complainants,  waiving  all  discovery,  further  pray  that 
the  court  decree  the  sale  of  said  goods,  and  the  application 
of  the  proceeds  in  discharge  of  their  debts,  so  far  as  the 
same  may  go ;  that  said  mortgages  be  postponed,  if  not  set 
aside  as  void,  to  the  claims  of  complainants ;  that  they  may 
have  general  relief,  and  that  the  writ  of  subpoena  may  is- 
sue. 

The  answers  of  the  defendants  deny  every  material  alle- 
gation in  the  bill.  The  only  connection  admitted  between 
Waxelbaum  &  Brother  and  Wachtel  &  Kohn,  was  that 
Wachtel's  wife  and  Kohn  were  cousins  of  a  deceased  wife 
of  Solomon  Waxelbaum. 

The  allegations  in  the  bill  as  to  the  representations  made 
in  New  York  by  Charles  Wachtel,  were  strongly  supported 
by  numerous  affidavits.  Affidavits  were  also  read  in  sup- 
port of  the  answers. 

The  chancellor  sanctioned  the  bill,  and  appointed  a  re- 
ceiver.    To  this  ruling  the  defendants  excepted. 

Lyon  &  Nisbet,  by  E.  H.  Clark,  for  plaintiffs  in  error. 

Lanieb  &  Anderson,  Hill  &  Harris,  for  defendants. 

Jackson,  Judge. 

The  facts  of  this  case  reported  above,  show  that  it  is  very 
similar  to  the  case  of  Cohen,  vs.  Myers  et  al.j  in  42  Ga,  4:6 ; 
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and  we  think  that  here,  as  there,  all  the  equities  can  be  bet- 
ter settled  on  the  trial  on  the  merits,  and  we  will  not  con- 
trol the  discretion  of  the  chancellor  in  granting  the  injuno^ 
tion  and  appointing  a  receiver. 
Judgment  affirmed. 


Abraham  Gambcell,  plaintiff  in  error,  vs.  William  E.  Pabt 

BAMOBB,  defendant  in  error. 

1.  Where,  in  the  assignment  of  an  order  for  the  payment  of  money, 
the  assignor  agreed,  if  it  was  not  paid  within  a  definite  time  by  the 
party  to  whom  it  was  addressed,  that  he  would  pay  the  amount  ex- 
pressed upon  its  face;  to  entitle  the  assignee  to  recover,  it  was  not 
necessary  to  show  notice  to  the  assignor  of  the  non-payment  at  the 
time  specified. 

2.  Evidence  of  a  decrease  in  the  market  value  of  the  order  between 
the  time  specified  for  its  payment  and  the  time  the  assignor  was 
notified  of  its  non-payment,  was  properly  excluded. 

8.  The  assignee  was  entitled  to  recover  interest  from  the  time  specified 
for  the  payment  of  the  order. 

Contracts.  Guaranty.  Notice.  Evidence.  Interest. 
Before  Judge  Ceawford.  Muscogee  Superior  Court.  May 
Term,  1876. 

Eeported  in  the  decision. 

Peabody  &  Bbannon,  for  plaintiff  in  error. 

Johnson  &  Inobam,  for  defendant. 

Warneb,  Chief  Justice. 

The  plaintiff  sued  the  defendant  on  the  following  written 

instruments,  which  were  set  forth  in  his  declaration,  to-wit : 
"State  of  Alabama,  Russell  county: 

"Commissioner's  Court,  February  term,  1871.     TPreasurer  of  said 
county :  Pay  Horace  King  or  bearer,  seven  hundred  and  fifty  dollars 
for  building  bridge — one  of  those  orders  for  twenty-five  hundred  dol- 
lars—out of  any  money  in  the  treasury  not  otherwise  appropriated. 
(Signed)  T.  L.  Appleby, 

Judge  of  Probate." 
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"Columbus,  Ga.,  March  20th,  1872. 

"  This  is  to  certify  that  I  have  this  day  sold  to  W.  £.  Parramore,  an 
order  issued  by  T.  L.  Appleby,  Probate  Judge  of  Russell  county,  Ala- 
bama, for  seven  hundred  and  fifty  dollars,  dated  February  term,  1871, 
payable  to  Horace  King  or  bearer,  and  registered  No.  157,  February 
14th,  1871.  And  I  hereby  obligate  myself,  if  said  order  is  not  paid 
within  eighteen  months  from  this  date,  to  pay  the  face  of  said  order  to 
W.  E.  Parramore  or  bearer. 

(Signed)  A.  Gammell." 

The  jury,  on  the  trial  of  the  case,  under  the  charge  of  the 
court,  found  a  verdict  in  favor  of  the  plaintiff  for  the  sum 
of  $750.00,  with  interest  from  the  20th  of  September,  1873. 

During  the  progress  of  the  trial,  the  plaintiff  proved  that 
there  had  been  no  money  in  the  treasury  of  Russell  county 
subject  to  the  payment  of  said  order,  from  the  time  of  its 
sale  until  the  time  of  the  trial.  The  defendant  offered  to 
prove  by  one  Martin  certain  facts,  as  disclosed  by  the  fol' 
lowing  questions  propounded  to  him :  "  What  was  the  mar" 
ket  value  of  said  order  on  the  20th  of  March,  1872  T' 
'^  What  was  such  value  eighteen  months  after  the  20th  of 
March,  1872?"  "What  was  its  value  on  the  19th  of  Octo- 
ber, 1875?"  "What  is  its  value  now?"  the  counsel  for 
the  defendant  stating  to  the  court  that  the  object  of  the 
proposed  testimony  was  to  show  that  since  the  expiration  of 
the  eighteen  months  after  the  20th  of  March,  1872,  and  be- 
fore notice  was  given  to  defendant  of  the  non-payment  of 
said  order,  that  its  value  had  greatly  depreciated.  The 
plaintiff  objected  to  the  questions  propounded  to  the  witness, 
the  court  sustained  the  objection,  and  the  defendant  excepted. 

The  defendant  testified  as  a  witness  in  the  case,  that 
he  was  never  notified  of  the  non-payment  of  the  order 
within  the  eighteen  months  after  its  sale;  supposed  it 
liad  been  paid  until  a  few  days  before  the  commencement 
of  plaintiff's  suit,  which  was  on  the  19th  of  October,  1875. 

The  court  charged  the  jury,  in  substance,  that  it  was  not 
the  duty  of  the  plaintiff  to  have  notified  the  defendant  of 
the  non-payment  of  the  order  at  the  expiration  of  the 
eighteen  monthsy  to  entitle  him  to  recover,  and  that  the 
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plaintiff  was  entitled  to  interest  upon  the  amount  of  the 
face  of  the  order,  from  the  day  of  the  expiration  of  eigh- 
teen months  after  the  sale  thereof ;  to  which  charge  the  de- 
fendant excepted. 

1.  2.  There  was  no  error  in  the  charge  of  the  court,  that 
tlie  defendant  was  not  entitled  to  notice  of  the  non-payment 
of  the  order—  Wriyht  vs.  Shorter,  56^A  Ga.  Rep.  72--and 
that  being  so,  the  court  did  not  err  in  sustaining  the  objec- 
tions to  the  questions  propounded  to  the  witness,  Martin. 
The  evidence  is  that  the  order  was  not  paid  within  eighteen 
months  from  the  20th  of  March,  1872,  the  date  thereof,  and 
that  there  had  been  no  money  in  the  treasury  of  Russell 
county  subject  to  the  payment  of  said  order,  from  the  time 
of  its  sale  to  plaintiff  until  the  time  of  trial. 

3.  This  was  a  liquidated  demand  to  the  extent  of  the 
face  of  the  order,  which  the  defendant  promised  to  pay, 
and  it  became  due  and  payable,  according  to  its  legal  effect, 
eighteen  months  from  the  date  thereof,  and  the  plaintiff 
was  entitled  to  interest  thereon  from  that  date.  Code  §2056. 

There  was  no  error  in  the  cliarge  of  the  court  as  to  the 
question  of  interest. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Flanders  &  Huguenin,  plaintiffs  in  error,  v^.  William  T. 

Maynard,  defendant  in  error. 

[Jackson,  Judge,  having  been  of  connsel  In  caseB  inyolving  the  same  qaeetkniB,  and  now 

pending,  did  not  preside.] 

1.  Matters  of  fact  in  the  motion  for  new  trial  are  sufficiently  Terifled  by 
a  direct  statement  in  the  record,  signed  by  the  judge,  seeming  to  hsye 
that  object,  though  expressed  in  terms  somewhat  loose  and  difficult 
of  construction. 

2.  A  sale,  though  nominally  for  cash,  may  become  complete  by  adopt- 
ing in  the  settlement  an  agreed  substitute  for  money,  if  the  parties 
really  intend  to  pass  title  at  onoe. 

8.  Where  there  is  a  contract  for  the  sale  of  cotton,  nominally  for  cash, 
but,  on  settlement,  the  price  is  entered  as  a  deposit  to  the  credit  of  the 
seller  with  the  purchasers  as  bankers,  the  seller  retaining  a  bank  pass- 
book as  evidence,  (the  cotton  being  in  a  neighboring  ware-house,  and 
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nothing  being  said  as  to  delivery,)  the  transaction,  in  its  ultimate  form, 
is,  prima  facie,  either  a  loan  of  the  value  of  the  cotton,  treating  it  as 
virtually  paid  for  in  cash,  or  a  sale  on  the  credit  of  the  bankers,  in- 
stead of  a  cash  sale  as  originally  contemplated. 

4.  Intention  to  dispense  with  actual  delivery  may  be  inferred  from  cir- 
cumstances. When  the  parties  consider  the  sale  complete  in  respect 
to  both  price  and  delivery,  the  title  passes.  When,  on  the  other  hand, 
they  intend  that  final  payment  and  final  delivery  shall  yet  take  place 
and  be  concurrent  acts,  the  title  does  not  pass. 

5.  Delivery,  actual  or  constructive,  under  an  express  stipulation  for  re- 
taining title  till  the  price  shall  be  paid,  is  but  a  conditional  sale;  and 
it  preserves  that  character,  in  respect  even  to  a  subsequent  bona  fide 
purchaser,  for  value  and  without  notice. 

6.  Where  the  delivery  is  of  cotton  etc.,  by  a  planter  or  commission 
merchant,  "on  cash  sale,"  no  express  stipulation  for  the  retention  of 
title  is  necessary.  By  virtue  of  the  statute.  Code,  section  1598,  the 
title  of  the  seller  remains  undivested  until  payment  is  received  in 
full.  The  incidents  follow,  in  respect  to  bona  fide  purchasers,  which 
attend  other  conditional  sales. 

7.  A  conversation  otherwise  irrelevant  to  a  given  contract,  may  become 
relevant  by  having  been  recited  between  the  parties  while  the  negoti- 
ations were  in  progress. 

B.  Declarations  by  a  person  under  whom  the  defendants  claim,  made 
whilst  he  was  out  of  possession,  and  after  the  defendants  parted  with 
their  money  and  acquired  possession,  are  not  admissible  to  impair 
their  title. 

Practice  in  the  Supreme  Court.  New  trial.  Sales.  De- 
livery. Evidence.  Before  Judge  Hill.  Bibb  Superior 
Court.     April  Adjourned  Term,  1876. 

Maynard  brought  trover  against  Flanders  &  Huguenin  for 
twenty-one  bales  of  cotton.  The  general  issue  was  pleaded. 
The  evidence  presented,  in  substance,  the  facts  set  forth  in 
the  third  division  of  the  opinion.  The  cotton  was  sold  by 
plaintiff  to  H.  G.  Bean  &  Company,  at  Forsyth,  on  March 

8.  1875,  for  $1,451.53.  Whether  it  was  understood  between 
the  parties  that  the  title  was  not  to  pass  until  the  money  was 
actually  paid,  the  testimoney  was  conflicting.  Whilst  the 
transaction  was  termed  a  cash  sale,  yet  credit  seems  to  have 
been  extended.  Bean  &  Company  sold  to  A.  H.  Sneed,  and 
he  consigned  to  the  defendants,  factors  in  Macon.  Whether 
the  sale  to  Sneed  was  before  or  after  shipment,  the  eyidence 


58     SUPREME  COURT  OF  GEORGIA. 

Vknden  A  Hngnenln  w.  Maynard. 

was  conflicting,  but  the  conBignment  was  in  hie  name.  De- 
fendants advanced  a  considerable  amount  before  they  dis- 
covered that  there  was  any  controversy  about  it.  Whilst 
the  cotton  was  in  their  possession,  after  the  advance,  plaintiff 
demanded  it  and  they  refused  to  deliver.  They  subsequently 
sold  it.  The  firm  of  W.  L.  Lampkin  &  Company,  at  For- 
syth, was  composed  of  the  same  members  as  the  firm  of  H. 
G.  Bean  &  Company.  lAmpkin  &  Company  was  engaged 
in  the  banking  business ;  Bean  &  Company  in  buying  and 
selling  cotton.  Plaintiff  never  has  been  paid  for  his  cotton. 
Lampkin  &  Company  and  Bean  &  Company  were  insolvent 
at  the  time  of  the  sale,  though  the  fact  was  not  generally 
known.  The  banking  firm  suspended  payment  on  the  20th 
of  March.  To  within  a  few  days  of  this  date,  plaintiff  could 
have  drawn  out  the  money  deposited  to  his  credit  for  the 
cotton,  had  he  checked  on  it. 

In  answer  to  the  second  direct  interrogatory,  plaintiff 
testified  that  about  April  15th,  1875,  B.  Pye&  Son,  brokers, 
of  Forsyth,  proposed  to  purchase  his  cotton ;  that  he  priced 
it  to  them  at  about  14^-  cents  per  pound ;  that  they  sent  to 
the  warehouse  and  obtained  samples ;  that  they  determined 
to  purchase  at  the  above  price  if  plaintiff  would  let  them 
ship  it  and  get  a  return  of  sales  before  paying  for  it ;  that 
he  declined  to  do  this,  telling  them  that  he  would  not  sell 
his  cotton  to  any  one  on  time ;  that  if  business  had  reached 
such  a  condition  that  cotton  would  not  bring  cash,  he  would 
quit  business ;  that  they  insisted,  and  plaintiff  still  refused, 
but  consented  that  they  might  ship  the  samples  to  Savannah 
to  ascertain  what  they  could  do  there. 

lie  further  testified,  that  in  the  negotiations  with  Bean 
&  Company,  which  led  to  the  sale  to  them,  he  repeated  this 
entire  conversation  had  with  the  Pyes. 

This  conversation  was  objected  to  by  the  defendants,  but 
was  admitted  by  the  court. 

The  plaintiff  further  testified,  that  on  the  evening  of 
March  24th,  1875,  after  his  return  from  Macon,  where  he 
had  been  to  demand  the  cotton  from  the  defendants,  after 


ATLANTA,  JANUARY  TERM,  1877.  59 

FUmden  A  Hngnenin  r«.  Maynard. 

the  cotton  had  been  advanced  upon,  he  went  with  W. 
D.  Stone,  Esq.,  to  see  H.  G.  Bean,  and  found  him  sick  in 
bed ;  that  after  the  nsnal  compliments,  plaintiff  remarked 
that  he  had  been  to  Macon  and  found  his  cotton,  and  wished 
Bean  to  give  him  a  written  order  to  Huguenin  &  Flanders 
to  turn  it  over  to  him ;  that  Bean  said,  "  Mr.  Maynard,  I 
would  like  very  much  to  do  so.  I  want  you  to  get  your  cot- 
ton, and  I  hope  you  will  get  it,  but  as  Sneed  has  drawn  a 
draft  on  Huguenin  &  Flanders  for  $500.00,  and  given  it  to 
me,  I  do  not  see  how  I  can  give  the  order,  but  will  see  Mr. 
Lampkin  in  the  morning  and  let  you  know  whether  I  can 
give  you  the  order  or  not."  That  he  did  not  see  Bean  in 
several  days,  and  then  he  said  nothing  in  reference  to  the 
order. 

Mr.  Stone  testified,  in  reference  to  this  conversation,  that 
Bean  said:  ^'I  am  glad  you  have  found  it  (the  cotton),  and 
hope  you  will  get  it,  but  I  doubt  your  ability  to  do  so,  as 
Mr.  Sneed  has  drawn  $300.00  on  it ;  but  Mr.  Lampkin  is 
the  money  man,  and  I  will  see  him  in  the  morning  and  let 
you  know  about  it."  That  he.  Bean,  said,  in  substance, 
when  asked  by  plaintiff  how  his  cotton  came  to  be  shipped 
in  Mr.  Sneed's  name,  "  I  will  tell  you  the  whole  matter  in 
a  nut-shell ;  to  save  expense  of  drayage,  etc.,  I  thought  I 
would  let  Sneed  go  down  and  sell  it  at  the  railroad.  Sneed 
concluded  to  get  the  benefit  of  the  rise,  and  I  allowed  him 
to  store  it."  That  witness  made  a  note  of  this  conversa- 
tion, and  has  quoted  Bean,  in  substance,  correctly. 

To  this  testimony  of  plaintiff  and  of  Stone,  the  defend- 
ants objected,  but  it  was  nevertheless  admitted. 

The  jury  found  for  the  plaintiff  $1,451.93.  The  defend- 
ants moved  for  a  new  trial  upon  the  following  grounds,  to- 
wit: 

Ist.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
lows: "If  you  believe,  from  the  evidence,  that  Maynard 
accepted  the  entry  in  the  book  as  payment,  then  it  was  a 
good  payment." 
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2d.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
lows :  "  The  question  whether  or  not  the  sale  of  the  cotton 
by  Maynard  to  Bean  &  Company  was  for  cash  or  credit,  is 
a  fact  tliat  it  is  the  duty  of  the  jury  to  determine,  and  if  you 
believe,  from  the  evidence,  that  credit  was  given  by  May- 
nard to  Bean  &  Company,  you  should  find  for  the  defend- 
ants." 

3d.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
lows :  "  If  you  believe,  from  the  evidence,  that  Maynard 
left  the  proceeds  of  sale  of  cotton  sued  for  with  the  bank- 
'  ing  house  of  W.  L.  Lampkin  &  Company,  the  question 
whether  or  not  he  left  said  sum,  depositing  it  as  a  payment 
for  said  cotton,  is  for  you  to  determine,  and  if  yon  believe 
he  so  left  it,  you  should  find  for  the  defendants." 

4th.  Because  the  court  erred  in  charging  as  follows:  "It 
takes  a  payment  and  delivery  to  pass  title.  It  takes  some- 
thing to  make  a  delivery ;  there  may  be  an  actual  delivery  ; 
or  a  bill  of  sale,  or  a  warehouse  receipt  is  a  good  delivery. 
A  written  bill  of  sale,  or  a  written  warehouse  receipt,  is  a 
good  delivery.  A  written  bill  of  sale,  or  written  transfer  of 
'  the  warehouse  receipt,  will  make  a  good  delivery,  or  there 
may  be  a  contract  between  the  parties  dispensing  with  deliv- 
ery. Therefore,  if  you  believe,  from  the  evidence,  there 
was  no  delivery  or  agreement  to  dispense  therewith,  you  may 
stop  right  there,  whether  the  entry  was  a  payment  or  not." 

5th.  Because  the  court  erred  in  charging  as  follows: 
"If  a  trade  was  agreed  on  by  Maynard  with  Bean  as 
to  the  price  of  said  cotton,  and  a  calculation  made  as  to  the 
amount  said  cotton  came  to,  and  said  sum  was  entered  in  a 
pass-book,  without  more,  by  the  said  Bean  for  the  said  May- 
nard, said  entry  so  made  was  in  payment." 

6th.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows :  "  If  Maynard  sold  the  cotton  for  cash,  saying  after- 
wards he  would  wait  a  few  days  for  the  money,  that  would 
not  be  a  payment,  and  it  would  not  pass  the  title." 

7th.  Because  the  verdict  of  the  jury  was  contrary  to  law 
and  the  evidence. 
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8th.  Because  the  court  erred  in  not  ruling  out  the  con- 
versation between  Maynard  and  B.  Pye  &  Son. 

9th.  Because  the  court  erred  in  allowing  Maynard  and 
Stone  to  testify  to  a  conversation  had  with  Bean  on  the 
24th  of  March,  and  to  give  in  evidence  Bean's  statement  to 
them. 

The  only  verification  of  the  grounds  of  the  motion  for  a 
new  trial,  was  as  follows : 

"The  above  and  foregoing  objections  to  the  charge  of  the  court  and 
statement  of  the  evidence,  are  true,  and  contain  a  correct  record  of 
the  same.    This  July  dd,  1876. 

(Signed)  B.  Hill,  J.  8.  C.  M.  C. 

The  motion  was  overruled,  and  the  defendants  excepted. 

Wlien  the  case  was  called,  counsel  for  defendant  in  error 
moved  to  exclude  from  the  consideration  of  this  court,  all 
the  grounds  of  new  trial  based  on  alleged  errors  in  the 
charge,  and  on  the  admission  of  alleged  illegal  testimony. 

This  motion  was  overruled,  as  will  appear  in  the  opinion. 

John  p.  Fokt  ;  Wooten  &  Simmons,  for  plaintiffs  in  erron 
John  C.  Ruthekfokd  ;  W.  D.  Stone,  for  defendant. 

Bleckley,  Judge. 

1.  Where  some  of  the  grounds  of  the  motion  for  new' 
trial  are,  that  certain  charges  were  given,  that  certain  re- 
quests to  charge  were  refused,  and  that  certain  evidence  was 
admitted  over  the  movant's  objection,  the  truth  of  the 
matters  alleged  in  these  grounds  is  sufficiently  verified  by  a 
direct  statement  in  the  record,  signed  by  the  judge,  declar- 
ing that  "  the  above  and  foregoing  objections  to  the  charge 
of  the  court,  and  statement  of  the  evidence,  are  true,  and 
contain  a  correct  record  of  the  same."  Although  the  phra- 
seology of  this  statement  is  peculiar  and  its  construction 
difficult,  yet,  as  there  is  every  probability  that  it  was  in- 
tended to  be  a  verification,  and  as  this  court  cannot  con- 
jecture what  else  it  was  designed  for,  or  discover  in  it  any 
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other  seDBible  meaning,  there  ib  lesB  violence  in  accepting, 
than  in  rejecting  it.  The  motion  made  here,  by  the  de- 
fendant in  error,  at  the  opening  of  the  argnment,  to  exclude 
from  consideration  these  groundB  in  the  motion  for  new 
trial,  ia  therefore  overruled. 

2,  Though  in  negotiating  for  the  sale  of  cotton,  it  be 
agreed  that  the  sale  is  to  be  for  cash,  and  cash  only,  what- 
ever the  parties,  in  closing  the  contract  and  making  settle- 
ment, shall  finally  treat  as  the  equivalent  or  representative 
of  cash,  will  serve,  pro  hoc  vice,  in  lien  of  money,  if  they 
really  intend  to  conclude  the  sale  presently  and  pass  title  at 
once. 

3.  Where  a  partnership,  engaged  in  dealing  in  cotton  nn- 
der  one  firm  name,  and  in  banking  under  another,  both  at 
the  same  place,  agrees  with  the  owner  to  purchase  from 
him,  for  casli,  certain  bales  of  cotton  stored  in  a  neighbor- 
ing warehonse,  the  weights  whereof  are  taken,  and  the  sam- 
ples of  some  examined,  and  of  the  balance  dispensed  with, 
the  price  per  pound  fixed,  the  calculation  made,  and  the 
aggregate  amount  absented  to  by  both  parties;  and  where 
the  seller,  thereupon,  producing  bis  bank  pass-book,  in  which 
he  has  an  account  with  the  partnership  as  banker,  takes 
credit  in  said  book  for  the  aggregate  value  of  the  cotton,  as 
for  a  sum  then  deposited  by  him  in  the  bank,  and  after  so 
doing  departs  satisfied,  taking  the  book  away  wilii  him,  noth- 
ing being  said  touching  a  delivery  of  the  cotton,  (the  ware- 
house receipts  for  the  same  being,  at  the  ' 

of  a  clerk  of  the  warehouseman  with  wh 
previously  left  by  the  owner  of  the  cotton 
a  sale  to  other  parties,)  the  transaction,  in 
amounts,  jrrivKi  facie,  either  to  a  loan  o 
cotton,  treating  it  as  virtually  paid  for  in 
ification  of  the  terms  of  sale  by  converti 
bargain  into  a  bargain  on  the  credit  of  i 
banker.  The  entry  in  the  bank  book  i 
receipt  for  money :  Morse  on  Banking,  4 
geijjflntly,  evidence  of  a  loan,  and  of  a  « 
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ment  on  demand.  It  is  snfficient  to  establish  the  relation 
of  debtor  and  creditor  between  the  parties ;  and,  under  the 
Code,  §2244,  it  would  be  assignable  so  as  to  vest  a  right  of 
action  in  the  assignee  in  his  own  name.  In  order  to  recover 
upon  it,  there  would  be  no  occasion  to  allege  or  prove  any 
sale  of  cotton,  or  any  cause  of  action,  whatever,  beyond  the 
indebtedness  appearing  on  the  book  itself,  the  entry  having 
been  made  by  one  of  the  partners,  acting  within  the  scope 
of  the  partnership  business. 

4.  In  a  contract  for  the  sale  of  cotton  stored  in  a  neigh- 
boring warehouse,  both  parties  knowing  it  to  be  there,  an  in- 
tention to  dispense  with  actual  delivery  may  be  inferred  from 
circumstances,  without  any  direct  agreement;  the  circum- 
stances including  a  settlement  covering  the  whole  price,  and 
failure  to  stipulate  anything  concerning  delivery.  If  the 
parties  considered  the  sale  complete  in  respect  both  to  price 
and  delivery,  that  is,  that  the  buyers  could  take  the  cotton 
from  the  warehouse  when  they  pleased,  and  the  seller  draw 
on  them,  as  bankers,  when  he  pleased,  for  the  money  speci- 
fied in  the  entry  upon  the  bank  book,  the  title  passed.  On  the 
other  hand,  if  the  true  intention  of  the  parties  was,  that, 
notwithstanding  the  entry  upon  the  book,  the  cotton  was  to 
remain  in  the  warehouse  and  under  the  control  of  the  seller 
until  the  money  should  be  actually  paid  to  him  or  his  order, 
or  his  agent — ^that  is,  that  final  delivery  and  final  payment 
were  to  be  concurrent  acts,  then  title  did  not  pass. 

5.  Though  goods  be  delivered,  if  as  a  part  of  the  contract 
under  which  delivery  is  made,  they  are,  by  express  stipula- 
tion, to  remain  the  property  of  the  seller  until  paid  for, 
tliere  is  but  a  conditional  sale,  or  an  executory  agreement  to 
seU ;  and  the  title  of  the  seller  cannot  be  defeated  or  im- 
paired by  a  subsequent  sale  made  without  his  consent  to  a 
f^ofia  fide  purchaser,  for  value  and  without  notice.  Story 
on  Sales,  (edition  of  1871),  §§400,  457  a,  313,  and  notes ; 
40  N.  Y.  (Hand)  314 ;  2  Kent's  Com.  493  to  498 ;  23  Ga. 
205. 

6.  In  the  selling  of  cotton  by  a  planter  or  commission 
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merchant,  "on  cash  sale,"  the  Code,  §1593,  renders  the  sale 
executory  until  payment  is  made  in  full ;  until  then  no  title 
whatever  passes  out  of  the  seller,  and,  consequently,  even  a 
bona  fide  purchaser  for  value  and  without  notice,  can  get 
no  right  as  against  him.  The  case  is  not  like  that  of  title 
obtained  by  fraud,  which  is  provided  for  in  section  2640 ; 
the  diflEerence  being  that  which  exists  between  no  title  and 
voidable  title.  But  only  transactions  "on  cash  sale''  are 
thus  qualified  in  the  Code  by  implication  of  law,  and  pro- 
tected. 

7.  A  conversation  which  was  otherwise  irrelevant,  became 
relevant  by  being  repeated  in  the  course  of  the  negotiations 
which  are  now  under  scrutiny. 

8.  When  the  action  is  for  a  conversion  of  cotton,  and 
w^hen  the  defense  proceeds  on  the  theory  that  the  plaintiflF 
parted  with  title  to  a  third  person,  and  he  to  a  fourth,  by 
whom  the  cotton  was  consigned  to  the  defendants  as  factors, 
and  who  received  from  them  advances  upon  it  to  near  its 
full  value,  declarations  of  this  third  person  made  to  the 
plaintiff  after  the  defendants  acquired  possession  and  ad- 
vanced their  money,  and  whilst  said  third  person  was  out  of 
possession,  are  not  admissible  in  evidence  for  the  plaintiff, 
even  if  said  third  and  fourth  persons  were  in  collusion  with 
each  other,  and  if  the  transaction  between  them  was  merely 
colorable  and  designed  to  defraud  the  plaintiff,  the  defend- 
ants having  acted  without  notice  of  any  fraud. 

Judgment  reversed. 


The  Howe  Machine  Company  plaintiff  in  error,  v%.  C.  C. 

SouDER,  defendant  in  error. 

1.  When  a  libelous  publication  does  not  name  the  person  referred  to, 
but  describes  him  in  respect  to  his  former  occupation  and  conduct 
and  size,  the  opinion  of  a  i^itness,  who  testified  that  he  thought  that 
the  plaintiff  was  referred  to,  and  who  gave  the  facts  on  which  his 
opinion  rested,  is  admissible  as  evidence.    The  fact  that  a  reader  of 
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the  libel  thought  that  it  referred  to  plaintiff,  waa  injurious  to  him, 
and  the  more  people  who  thought  8o  when  they  read  it,  the  more  he 
was  injured  by  it ;  the  evidence,  therefore,  especially  if  supported 
by  reasons  for  the  opinion,  was  admissible,  not  only  to  designate  the 
plaintiff  as  the  party  slandered,  but  in  aggravation  of  the  dama- 
ges. 

2.  In  the  absence  of  a  plea  of  justification,  or  other  plea  assuling  the 
character  of  the  plaintiff,  or  putting  it  in  issue,  evidence  reflecting 
upon  the  character  of  the  plaintiff  should  be  excluded. 

S.  It  is  the  duty  of  the  plaintiff  in  error  to  see  that  the  whole  record  is 
brought  to  this  court;  and  when  the  brief  of  the  evidence  is  agreed 
to  upon  condition  that  an  issue,  verdict,  and  judgment  thereon, 
shall  be  embraced  in  the  brief  of  the  evidence,  and  it  is  merely 
stated  that  on  an  issue  tried  by  a  jury  in  the  pending  case,  a  verdict 
was  found  that  a  certain  person  was  agent  of  the  plaintiff  in  error, 
such  verdict,  neither  the  issue  nor  the  verdict  thereon  being  set  out 
in  full,  will  be  construed  most  strongly  against  the  plaintiff  in  error, 
and  will  be  held  to  mean  that  the  jury  found  him  to  be  the  agent  of 
the  plaintiff  in  error  in  respect  to  all  matters  connected  with  the 
case. 

4.  The  conduct  of  this  agent  in  taking  charge  of  the  libelous  adver- 
tisement, in  ordering  a  change  to  be  made  therein,  and  in  promising 
U>  pay  therefor  when  he  received  funds  of  the  company  charged 
with  publishing  the  libel,  though  such  conduct  transpired  aft^r  the 
original  publication  and  the  commencement  of  the  suit,  is  admissi- 
ble in  evidence  as  an  admission  by  a  duly  authorized  agent  for  the 
company,  in  the  course  of  hlB  business,  that  it  authorized  the  pub- 
lication, and  on  such  testimony  the  company  was  properly  held  re- 
sponsible for  the  tort. 

5.  A  corporation  may  make  a  libelous  publication ;  in  doing  so  it  must 
act  through  an  agent,  for  it  cannot  act  otherwise;  and  if  there  be 
proof  that  an  agent,  within  the  scope  of  his  authority,  caused,  the 
publication  to  be  made,  or  acting  within  the  scope  of  his  authority, 
ratified  it  after  it  was  made;  and  if  there  was  evidence  that  the  pub- 
lication referred  to  the  plaintiff,  a  verdict  for  the  plaintiff  is  contrary 
neither  to  the  law  nor  to  the  evidence;  and  though  there  may  be 
immaterial  errors  in  the  charge  of  the  court,  or  in  his  rulings  upon 
the  evidence,  this  court  will  not  control  the  discretion  of  the  pre- 
siding judge  in  refusing  to  grant  a  new  trial,  the  verdict  being  legal, 
the  damages  not  excessive,  and  the  evidence  sufficient  to  sustain  the 
verdict. 

Libel.  Evidence.  Practice  in  the  Supreme  Conrt.  Cor- 
porations. Principal  and  Agents.  Before  Judge  Craw- 
FOBD.    Muficogee  Superior  Court.    May  Term,  1876. 
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Seported  in  the  opinion. 

TTirTJARn  &  SuBBEi^L,  f or  plaintiff  in  error. 

Blandfobd  &  Garrard;  J.  F.  Pou ;  W.  F.  Williams^  for 
defendant. 

Jackson,  Jndge. 

Bonder  sued  the  Howe  Machine  Company  on  the  follow- 
ing publication,  which  appeared  in  the  Columbus  Inquirer 
of  August  7th,  1874 : 

"  Important  Announcement. — ^Haring  had  in  our  employ  an  agent 
that  we  have  discoyered  to  be  simply  a  diminutiyely  insignificant  and 
contemptuously  unreliable,  indolent  and  dishonest  fellow,  through  whom 
an  impression  has  become  current  that  we  are  about  discontinuing  our 
business  in  Columbus,  we  desire  to  say  that,  notwithstanding  any  and  all 
such  representations  that  may  be  or  may  have  been  made,  we  are  de- 
termined to  make  our  machine  more  prominently  known  than  ever." 

Defendant  pleaded  the  general  issue. 

On  the  trial  of  the  case,  the  jury  found  for  the  plaintiff 
$1,500.00 ;  the  defendant  moved  for  a  new  trial  on  various 
grounds ;  the  court  below  overruled  the  motion ;  defend- 
ant excepted,  and  the  refusal  to  grant  the  new  trial  is  the 
error  compkined  of. 

The  plaintiff  proved  by  Beeves,  who  had  been  the  agent  of 
the  company  before  Bonder  came  to  Columbus,  that  he  was 
directed  by  the  company  to  turn  over  the  effects  to  Bonder 
as  his  successor,  and  that  he  did  so.  Tlie  company  was  situated 
in  New  York,  its  business  was  to  sell  sewing  machines,  it 
had  a  distributing  office  for  the  south  in  Atlanta ;  Scarrett 
was  the  agent  in  Atlanta;  he  saw  the  publication  in  the 
Inquirer  in  respect  to  Bonder.  Bonder  had  been  dischai^ged 
and  witness  had  again  taken  charge  in  his  place ;  he  thought 
the  advertisement  referred  to  Bonder,  because  he  was  the 
las£  accredited  agent  of  the  company  in  Columbus.  They 
knew  nothing  of  the  Howe  Machine  Company  beyond  At- 
lanta ;  acted  and  communicated  through  that  office ;  received 
his  appointment  through  the  Atlanta  office,  as  did  Bonder ; 
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knew  that  Jonee  was  an  a^nt  of  the  company.  Souder 
was  a  small  man,  and  said  he  had  telegraphed  to  Atlanta 
that  the  Howe  Machine  Company  was  about  closed  up  in 
Columbus.  This  telegram  was  sent  to  Bell,  and  published 
in  the  Herald.  Bell  was  in  a  great  controversy  with  Scar- 
pett  about  the  relative  merits  of  the  "  Howe  "  and  the  "  Do- 
mestic ;"  witness  thought,  therefore,  that  the  libel  referred 
to  Souder. 

Witness  was  interrogated  about  the  character  of  Souder, 
but  the  court  rejected  the  evidence. 

Howell  testified  that  a  man  by  the  name  of  Jones,  repre- 
senting himself  as  the  agent  of  the  Howe  Machine  Company, 
came  to  the  Inqvirer  office  and  had  the  advertisement  of 
7th  of  August  changed. 

Clark  swore  that  Jones  said  he  was  sorry  he  could  not  pay 
a  draft  for  the  libel  advertisement  then,  as  he  had  no  money 
of  the  company,  but  would  pay  it  out  of  the  first  he  got 
from  the  company. 

The  verdict  and  judgment  of  a  former  jury  finding  upon 
an  issue  made,  that  Jones  was  an  agent  of  the  Howe  Ma- 
chine Company,  was  put  in  evidence  by  the  plaintiff. 

It  appeared  from  the  books  of  the  Inquirer  office,  that 
the  advertisement  sued  on  as  a  libel  was  charged  to  the  Howe 
Machine  Company.  The  grounds  for  the  new  trial  insisted 
upon  before  us,  when  analyzed,  may  be  reduced  to  four  or 
five,  although  in  the  record  they  are  twenty  in  number. 

1.  The  first  that  we  shall  mention,  is  the  admission  by  the 
court  of  the  opinion  of  Beeves,  that  he  thought  the  libelous 
advertisement  referred  to  Souder,  We  think  this  evidence 
ought  to  have  been  admitted.  Beeves  gave  his  reasons  for 
so  thinking,  and  his  opinion  on  such  a  subject,  with  the 
reasons  therefor,  is  evidence  to  be  considered  by  the  jury. 
Its  weight  is  to  be  determined  by  them  in  view  of  the 
reasons  given.  Certainly  it  is  admissible  to  aggravate  dam- 
ages. The  more  people  who,  upon  reading  an  advertisement, 
think  that  it  refers  to  a  certain  man,  though  he  be  not  named 
in  the  libel,  the  more  does  the  publication  injure  that  man. 
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With  the  reasons  for  the  opinion  superadded,  we  are  at  a 
loss  to  see  why  it  was  not  admissable. 

2.  The  second  ground  pressed  upon  ns,  is  that  the  court 
refused  to  hear  testimony  attacking  the  character  of  the 
plaintiff.  There  was  no  plea  in  justification  of  the  defend- 
ant, or  otherwise  assailing  the  character  of  the  plaintiff; 
and  in  the  absence  of  such  plea  there  was  no  error  in  reject- 
ing this  testimony. 

3.  4.  Again,  it  is  said  that  the  court  erred  in  admitting 
testimony  tliat  Jones,  as  agent  of  the  company,  on  the  11th 
of  December,  after  the  suit  was  commenced,  changed  the  ad- 
vertisement of  the  Yth  of  August,  and  regretted  that  he  could 
not  pay  for  it  then,  or  give  a  draft  for  it,  or  part  of  it,  but 
promised  to  pay  for  it  so  soon  as  he  received  funds  of  the 
company.  It  will  be  observed  that  it  is  in  evidence  that  in 
this  very  case,  a  former  jury,  on  an  issue  made,  found  a 
verdict  that  Jones  was  the  agent  of  the  company.  It  is  not 
set  out  in  the  record  upon  what  that  issue  was  joined, 
whether  upon  a  plea  to  the  jurisdiction  or  otherwise.  It  is 
the  duty  of  the  plaintiff  in  error  to  show  the  whole  record, 
more  especially  when  the  brief  of  evidence  is  agreed  upon 
on  condition  that  such  is  done,  as  is  the  case  here.  There 
being  no  evidence  in  the  record  narrowing  the  iasue  on 
which  the  jury  found  that  Jones  was  the  agent  of  this  com- 
pany, it  must  be  taken  more  strongly  against  the  company, 
and  it  must  be  held  that  such  verdict  found  that  he  was  tlie 
agent  of  this  company  in  this  case,  to  all  intents  and  pur- 
poses connected  therewith.  In  this  view,  it  being  established 
that  he  was  the  company's  agent,  the  company  is  bound  by 
his  acts  and  conduct  about  this  case ;  and  therefore  his  di- 
rection about  changing  the  libelous  advertisement,  and 
paying  for  it,  or  any  part  thereof,  will  bind  the  company, 
though  this  conduct  of  his  transpired  after  the  suit  was  be- 
gun. If  the  company  had  then  paid  for  the  advertisement, 
or  changed,  or  taken  control  of  it,  or  promised  to  pay  for  it, 
it  would  have  shown  that  they  had  authorized  it ;  at  least, 
it  would  have  been  legal  evidence  to  show  it.    Acting 
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through  their  agent,  Jones,  the  company  did  this,  and  as  it 
can  act  only  through  agents,  and  Jones  was  proved  to  be  its 
agent  on  the  issue  in  this  very  case,  his  conduct  was  evi- 
dence to  show  that  it  authorized  tlie  publication. 

It  does  not  matter  when  a  party  or  its  agent  admits  a  thing 
to  be  true,  even  if  it  be  on  the  day  of  the  trial ;  so  it  be 
admitted,  it  may  go  to  the  jury  as  evidence ;  and  an  admis- 
sion may  be  made  by  conduct  as  well  as  by  words,  as  in 
this  case  by  changing  the  advertisement  and  promising  to 
pay  for  it. 

5.  But  the  main  qitestion  in  the  case  is,  whether  the  ver- 
dict is  sustained  by  the  law  and  the  evidence.  Here  is  a 
publication  reflecting  injuriously  upon  the  character  of  a 
former  agent  of  this  company ;  its  ear-marks  show,  in  the 
opinion  of  those  competent  to  know,  and  who  give  their 
reasons  for  it,  that  it  referred  to  the  plaintiff ;  it  is  a  publi- 
cation, or  libel,  and  malice  is  presumed ;  the  company  is  a 
foreign  corporation ;  a  man  proven  to  be  its  agent,  changed 
and  controlled  the  publication,  and  promised  to  pay  for  it 
when  he  got  funds  of  the  company,  regretting  that  he  had 
no  funds  at  the  time ;  the  jury  found  a  verdict  for  $1,500.00 ; 
the  court  below  refused  to  interfere  with  it,  and  the  ques- 
tion is,  shall  this  court  control  the  discretion  with  which  the 
law  invests  the  presiding  judge  in  a  case  like  this  ?  A  cor- 
poration may  publish  a  libel.     This  is  a  libelous  publication. 

Did  this  corporation  authorize  its  publication  ?  The  jury 
say  so,  and  the  evidence  authorized  them  so  to  say.  Did  the 
publication,  refer  to  this  plaintiff?  The  jury  say  so,  and 
again  the  evidence  authorizes  the  verdict.  We  cannot, 
therefore,  say  that  the  verdict  is  against  the  law  or  the 
evidence;  and  we  therefore  affinn  the  judgment  of  the 
court  below  overruling  the  motion  for  a  new  trial. 

There  were  some  minor  questions  made  by  the  record, 
but  we  do  not  think  that  any  error  was  committed,  either  in 
the  charge,  or  in  respect  to  the  testimony,  which  would  re- 
quire us  to  send  the  case  back. 

Judgment  affirmed. 
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Robert  II.  Babbow,  plaintiff  in  error,  V8.  N.  W.  H.  Gil- 
bert, defendant  in  error. 

1.  A  Judgment  for  money  found  to  be  due  by  a  guardian  to  his  ward, 
on  a  settlement  before  the  ordinary,  must  be  collected  by  process  of 
execution.  An  attachment  for  contempt,  based  on  the  failure  of 
the  guardian  to  pay  such  judgment,  and  a  return  of  ntiUa  bona  on 
the  execution,  does  not  lie. 

2.  The  fact  that  the  guardian  holds  property  which  has  been  set  apart 
to  him  as  a  homestead,  does  not  render  the  proceeding  for  contempt 
proper. 

3.  In  such  a  proceeding,  evidence  of  the  insolvency  of  the  security  on 
the  guardian's  bond,  would  be  irrelevant. 

Guardian  and  Ward.  Attachment.  Evidence.  Before 
Judge  Hill.  Houston  Superior  Court.  November  Term, 
1876. 

Eeported  in  the  decision. 

Davis  &  Nottimoham,  by  brief,  for  plaintiff  in  error. 

Warren  &  Grice,  by  brief,  for  defendant. 

Warner,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions  in  this 
case,  that  Gilbert  was  the  guardian  of  Robert  H.  Barrow, 
who,  on  his  arrival  at  twenty-one  years  of  age,  cited  his  said 
guardian  before  the  ordinary  of  Houston  county,  for  an 
account  and  settlement,  whereupon  it  was  considered  and 
adjudged  by  the  ordinary,  that  said  Gilbert,  as  guardian,  was 
indebted  to  his  said  ward  the  sum  of  $255.00,  besides  in- 
terest from  December,  1875.  On  this  judgment  of  the 
ordinary,  an  execution  issued  against  Gilbert,  the  guardian, 
in  favor  of  Barrow,  his  ward,  which  was  returned  by  the 
sheriff  with  the  entry  of  nvMa  bona  thereon,  dated  3d  of 
April,  1876,  that  said  Gilbert,  as  the  head  of  a  family,  had 
set  apart  to  him  as  a  homestead  exemption,  all  the  property 
he  owned.     On  the  4th  of  October,  1876,  Barrow  filed  his 
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petition  in  the  court  of  ordinary,  under  the  provisions  of 
the  184:5th  section  of  the  Code,  alleging,  substantially,  the 
foregoing  facts,  and  that  Gilbert  was  amply  able  to  pay 
petitioner's  just  claim,  but  to  avoid  its  payment,  has  had  all 
his  visible  property  set  apart  as  a  homestead  exemption,  in 
contempt  of  the  judgment  of  said  court  of  ordinary,  and 
prayed  that  said  Gilbert,  ae  guardian,  might  be  required  to 
appear  before  said  court  of  ordinary  and  show  cause  why 
he  should  not  be  attached  for  contempt,  and  imprisoned  in 
the  conmion  jail  of  said  county,  until  he  shall  comply  with 
said  judgment,  and  pay  to  petitioner  the  principal  and  in- 
terest thereof,  adjudged  to  be  in  his  hands  as  guardian,  be- 
longing to  petitioner  as  his  ward.  The  defendant,  in  his 
answer,  showed  for  cause  why  he  should  not  be  attached  for 
contempt,  that  he  was  insolvent  and  unable  to  pay  all  his 
debts,  including  that  of  petitioner,  and  in  order  to  prevent 
suffering  to  himself  and  family,  he,  in  good  faith,  applied 
for  and  obtained  a  homestead  exemption  under  the  consti- 
tution and  laws  of  this  state ;  that  he  desires  and  intends, 
to  pay  petitioner  all  of  his  indebtedness  to  him,  as  soon  as 
he  is  able  to  do  so,  and  denies  that  he  is  in  contempt  in  fail- 
ing to  pay  said  debt  to  petitioner,  and  claims  the  protection 
of  the  constitution  and  laws  of  Georgia,  to  secure  him  from 
imprisonment  for  debt,  alleging,  as  he  does,  that  petitioner's 
claim  is  nothing  more  nor  less  than  a  debt  which,  at  present, 
he  is  unable  to  pay.  By  consent,  the  case  was  carried  to  the 
superiort  court  by  an  appeal,  and  on  the  hearing  thereof  in 
the  last  named  court,  it  was  agreed  that  the  court  should 
decide  both  the  law  and  the  facts,  without  the  intervention 
of  a  jury,  the  court  liaving  first  overruled  the  petitioner's 
depiurrer  to  the  defendant's  answer,  which  was  excepted  to. 
The  petitioner  offered  to  prove  that  the  security  on  the 
bond  of  Gilbert,  the  guardian,  wafi  insolvent,  which  the 
court  refused,  and  petitioner  excepted.  On  the  foregoing 
statement  of  facte,  the  court  discharged  the  rule  and  refused 
to  imprison  the  defendant  for  contempt  until  he  should  pay 
petitioner's  demand :  whereupon  he  excepted. 
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1.  By  the  1844th  section  of  the  Code,  the  ordinary  haB 
power  to  order  buj property  in  the  hands  of  the  guardian  to  be 
delivered  to  the  ward,  and  also  to  issne  an  execution  for  any 
balance  of  money  found  due  by  the  guardian  to  the  ward. 
The  1845th  section  declares  that,  "if  the  guardian  shall  fail 
or  refuse  to  deliver  to  the  ward  the  property  in  his  hands, 
ordered  to  be  delivered  by  the  court,  the  ordinary  shall  have 
power  to  attach  hira  for  contempt,  and  imprison  him  in  the 
common  jail  until  he  shall  comply  with  such  order,  such 
proceedings  to  be  had  in  the  issuing  of  such  attachment  as 
are  usual  in  courts  of  equity."  The  judgment  rendered  by 
the  ordinary  against  the  guardian  in  tliis  case,  was  not  for 
the  delivery  of  any  specific  property  to  the  ward,  as  a  horse, 
or  a  wagon,  or  other  property,  but  was  a  judgment  for 
$255.00  as  a  balance  of  money  found  to  be  due  from  the 
guardian  to  his  ward,  and  for  that  the  ordinary  was  empow- 
ered to  issue  an  execution  against  the  guardian  to  enforce  its 
payment,  as  provided  by  the  1844th  section,  and  not  by  an 
attachment  for  contempt  for  the  non-delivery  of  property, 
as  provided  for  by  the  1845th  section. 

2.  It  was  insisted  on  the  argument,  that  unless  the  guardian 
could  be  compelled  by  the  process  of  attachment  to  restore 
to  his  ward  the  money  of  which  he  had  wrongfully  deprived 
him,  and  fraudulently  invested  in  a  homestead  exemption 
for  the  benefit  of  himself  and  family,  that  he  would  be  en- 
tirely remediless.  The  reply  is,  that  the  fraudulent  appro- 
priation of  the  money  of  wards  by  their  guardians  is  not  a 
debt  to  which  the  homestead  is  made  liable  by  the  constitu- 
tion of  1868 ;  but,  on  the  contrary,  is  exempted  therefrom, 
and  the  defendant  cannot  be  considered  in  contempt  of  the 
court  for  doing  what  the  constitution  and  laws  of  the  state 
expressly  authorize  him  to  do — ^whatever  may  be  the  injus- 
tice done  to  the  ward  in  depriving  him  of  his  patrimony 
thereby. 

3.  There  was  no  error  in  overruling  the  petitioner's  de- 
murrer to  the  defendant's  answer,  or  in  rejecting  the  evi- 
dence as  to  the  insolvency  of  the  security  on  the  guardian's 
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bond.     In  view  of  the  facts  disclosed  in  the  record,  there 
was  no  error  in  discharging  the  rule  against  the  guardian 
for  contempt. 
Let  the  judgment  of  the  court  below  be  a£Srmed. 


JAa)B  Tbiest  et  aZ.,  plaintife  in  error,  vs.  J.  G.  Watts  & 

Bbo.,  defendants  in  error. 

1.  When  an  iasue  made  by  the  debtor  in  resistance  to  a  summary  exe- 
cution sued  out  to  enforce  a  lien  upon  personal  property,  is  found  in 
favor  of  the  creditor,  the  latter  is  not  entitled  to  a  general  judgment, 
but  only  to  a  special  Judgment  declaring  the  existence  and  amount 
of  the  lien,  and  providing  for  its  enforcement  against  the  specific 
property ;  and  this  is  so,  whether  the  property  has  been  replevied  or 
not. 

2.  There  is  no  breach  of  a  replevy  bond  until  after  the  appropriate 
special  judgment  has  been  entered  for  the  amount  of  the  lien;  which 
amount,  when  thus  fixed,  is  the  eventual  condemnation  money. 

3.  A  general  judgment,  being  unauthorized  and  therefore  not  capable 
of  fijffecting  the  sureties  on  a  replevy  bond,  will  not  be  set  aside  at 
their  instance.    In  respect  to  it,  they  are  strangers. 

4.  The  sureties  on  a  replevy  bond  have  no  right  to  have  the  **  lien  pro- 
ceedings "  set  aside  on  their  motion,  after  the  issue  has  been  tried  and 
found  for  the  creditor. 

Lien.  Judgments.  Principal  and  Security.  Before  Judge 
Tompkins.     Chatham  Superior  Court.    May  Term,  1876. 

Watts  &  Bro.  foreclosed  a  lien  on  a  saw-mill  owned  by 
McLeod  &  Bro.,  under  the  provisions  of  the  act  of  Febru- 
ary 2l8t,  1873.  A  levy  was  made  and  counter-affidavit  filed 
by  McLeod  &  Bro.  Triest  &  Herman,  and  George  G.  Wil- 
son, became  securities  on  the  replevy  bond.  Upon  the 
above  issue  the  jury  found  for  the  plaintiflEs  $2,233.06,  with 
interest,  "  this  amount  being  a  lien  as  claimed  by  plaintife." 
Judgment  was  thereupon  entered  against  the  defendants 
and  the  securities  on  the  replevy  bond,  jointly  and  sever- 
ally. 
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The  securities  moved  to  set  aside  the  proceedings  to  fore- 
close the  lien,  and  the  judgment  rendered  thereon,  upon 
the  following  grounds : 

1st.  Because  judgment  was  entered  up  against  movants 
before  any  suit  or  proceeding  against  them  on  the  bond 
was  commenced. 

2d.  Because  no  judgment  has  ever  been  entered  up 
against  the  mill  property. 

Then  follow  several  grounds  attacking  the  mode  and 
form  of  the  foreclosure,  unnecessary  to  be  set  forth. 

Pending  this  motion,  the  plaintiffs  commenced  an  action 
of  debt  on  the  replevy  bond,  alleging  that  the  defendants 
were  jointly  and  severally  indebted  to  them  in  the  sum  of 
$2,233.06,  besides  interest  and  cost,  it  being  the  amount  of 
a  judgment  obtained  on  a  lien  procedure  by  plaintiffs  against 
McLeod  &  Bro.,  whicli  lien  had  been  regularly  foreclosed. 

To  this  action  the  securities  pleaded,  that  at  the  time  of 
the  commencement  of  said  suit,  plaintiffs  had  entered  up 
judgment  against  them  for  the  amount  claimed,  which  judg- 
ment had  not  been  vacated  or  set  aside. 

Also,  that  the  plaintiffs  refused  to  enter  up  judgment 
against  the  saw-mill  upon  which  they  claimed  a  lien,  or  to 
look  to  said  property  for  the  satisfaction  of  their  demand 
against  McLeod  &  Bro.,  but,  on  the  contrary,  insisted  upon 
looking  solely  to  said  securities.  That  they  had  permitted 
said  mill  to  be  sold  under  a  junior  lien,  and  had  refused, 
at  the  request  of  defendants,  to  assert  their  senior  lien. 

Also,  that  said  mill  property  was  realty  and  not  person- 
alty, and  therefore  the  foreclosure  was  void. 

The  two  cases,  to-wit :  the  motion  to  set  aside  the  judg- 
ment, and  the  action  on  the  bond,  were  heard  together. 

The  court  sustained  the  motion  to  set  aside  the  judgment 

so  far  as  the  securities  were  concerned,  but  refused  to  va* 

cate  the  proceedings  had  upon  the  tforecloenre. 

To  this  refusal  the  securities  excepted. 

The  securities  then  moved  to  dismiss  the  suit  aj^nst  them 

on  the  bond,  because,  at  the  date  of  the  commencement  of 
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said  action,  a  judgment  had  been  entered  up  by  the  plaintifis 
against  them  for  the  same  cause  of  action,  which  had  not 
been  then  set  aside.  The  motion  was  ovemiled,  and  the 
securities  excepted. 

The  jury  found  for  the  pUintiffs.  The  securities  moved 
for  a  new  trial  upon  the  following,  among  other,  grounds : 

1.  Because  the  court  erred  in  refusing  to  set  aside  the  lien 
proceedings  and  judgment  against  Watts  <fe  Bro.  for  the 
reasons  above  specified. 

2.  Because  the  court  erred  in  charging  the  jury,  that  the 
plaintiffs  were  not  bound  to  enter  up  judgment  upon  the 
verdict  of  the  jury  in  said  lien  proceeding,  against  the  prop- 
erty upon  which  the  lien  was  claimed. 

3.  Because  the  court  erred  in  charging  that  said  plaintiffs 
had  the  right  to  enter  up  judgment  as  they  did. 

4.  Because  the  court  erred  in  charging  that  the  bond  given 
to  replevy  took  the  place  of  said  property,  and  was  similar 
to  a  replevy  bond  in  attachment ;  that  plaintiffs  had  the  right 
to  look  to  said  bond  entirely,  and  were  not  bound  to  rely 
upon  the  property  upon  which  the  lien  was  claimed. 

The  motion  was  overruled,  and  the  securities  excepted. 

George  A.  Mebceb,  for  plaintiffs  in  error. 

A.  P.  Abahs,  for  defendants. 

Bleckley,  Judge. 

1.  A  Ji.  fa.  for  the  summary  enforcement  of  a  lien  on  spe- 
cific personalty,  such  as  a  saw-mill,  may  be  arrested  by  a 
creditor  of  the  defendant,  as  well  as  by  the  defendant  him- 
self, and  this  whether  the  property  is  replevied  or  not. 
Code,  §1991,  par.  4.  It  follows  that  tlie  judgment  upon  the 
verdict  deciding  the  issue  must,  in  some  cases,  be  a  special 
judgment  against  the  property,  and  cannot  be  a  general 
judgment  against  the  defendant.  There  is  no  provision 
of  law  (as  there  is  in  attachment  proceedings)  for  one  spe- 
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cies  of  judgment  in  Bome  cases,  and  for  another  species  in 
other  cases.  The  result  is,  that,  whether  the  property  be 
replevied  or  not,  the  only  judgment  that  can  be  rendered 
in  favor  of  the  plaintiff,  is  a  special  judgment  declaring  the 
property  subject ;  the  amount  for  which  it  is  subject  being 
also  distinctly  specified.  The  amount  thus  adjudged  to  the 
creditor  as  constituting  a  lien  on  the  specific  property,  is 
the  eventual  condemnation  money.  The  execution  to  be 
issued  is  for  the  enforcement  of  that  lien ;  and,  where  the 
property  has  been  replevied,  the  replevy  bond  is  cumulative 
security  for  the  discharge  of  the  judgment.  The  original 
lien  on  the  property,  not  being  created  by  the  levy,  but  ex- 
isting prior  to  any  seizure.  Code,  §1985,  is  not  extinguished 
by  the  replevy  bond.  As  soon  as  the  appropriate  special 
judgment  has  been  entered,  the  replevy  bond  is  available, 
and  the  plaintiff  may  sue  thereon,  with  or  without  proceed- 
ing to  enforce  execution  against  the  property,  tlie  sureties 
on  the  bond  having  the  right  to  take  up  and  control  the 
execution  on  paying  off  the  same,  thereby  discharging  their 
obligation. 

2.  Until  after  the  appropriate  special  judgment  has  been 
entered  against  the  property,  there  is  no  breach  of  the 
replevy  bond,  and,  consequently,  an  action  on  the  bond,  not 
supported  by  such  a  judgment,  cannot  be  maintained. 

3.  A  general  judgment  against  the  defendant,  where  only 
a  special  judgment  could  have  been  legally  rendered,  is  not 
one  that  can  be  used  to  affect  the  sureties  on  the  defend- 
ant's replevy  bond,  and  the  court  will  not  set  it  aside  at 
their  instance,  though  it  be  subject  to  be  set  aside  at  the 
instance  of  the  defendant  himself. 

4.  After  a  verdict  has  been  rendered,  finding  the  denial 
of  lien  to  be  untrue,  the  court  will  not,  at  the  instance  of 
the  sureties  on  the  defendant's  replevy  bond,  pass  an  order 
setting  aside  the  "lien  proceedings"  and  declaring  them 
null  and  void,  for  any  of  the  reasons  specified  in  the  record 
in  this  case.     The  sureties  have  no  right  to  be  heard  on  a 
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motion  to  set  aside  the  proceedings,  whatever  may  be  their 
right  to  resist  any  judgment  founded  thereon,  when  it  is 
sought  to  be  used  against  them. 
Judgment  reversed. 


B.  E.  McDonald,  plaintiflE  in  error,  vs.  Sarah  A.  Dickens 

et  (d.,  defendants  in  error. 

1.  When  the  amount  claimed  in  a  suit  in  a  justice  court  is  over  $50.00, 
and  either  party  is  dissatisfied  with  the  judgment  rendered  therein, 
the  remedy  is  by  appeal,  and  not  by  certioraTif  especially  when  ques- 
tions of  fact  are  involved. 

2.  It  is  not  competent  for  either  party,  when  the  case  is  in  the  supe- 
rior court,  to  write  off  from  his  claim  an  amount  sufficient  to  re- 
duce it  below  $50.00,  for  the  purpose  of  giving  that  court  jurisdic- 
tion by  certiorari. 

Justice  Courts.  Jurisdiction.  Appeal.  Certiorari.  Be- 
fore Judge  Wright.  Eockdale  Superior  Court.  October 
Term,  1876. 

Reported  in  the  decisions, 

A.  C.  McCalla,  for  plaintiff  in  error. 

Gbokoe  W.  Gleaton,  for  defendants. 

Wakneb,  Chief  Justice. 

This  was  a  certiara/ri  from  a  justice  court.  It  appears 
from  the  record  that  McDonald  sued  Dickens  and  wife  on  a 
promissory  note  and  lien.  The  defendants  pleaded  pay- 
ment and  setoff,  and  asked  for  a  judgment  against  McDon- 
ald for  $68.50.  When  tlie  certiorari  came  on  to  be  heard 
in  the  superior  court,  the  plaintiff's  counsel  made  a  mo- 
tion to  dismiss  it  on  the  ground  that  the  amount  claimed  by 
the  defendants  as  a  set-off  was  more  than  fifty  dollars,  and. 
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therefore,  an  appeal  was  the  proper  re 
orari,  tliere  being  queBtions  of  fact  ii 
The  court  overruled  the  motion  to  disi 
defendante  to  write  off  from  tlie  amon 
as  a  set-off  the  sum  of  $211.50,  go  as  to  b 
to  whicli  ruling  of  the  court  the  plainti 

Wlien  the  amount  claimed  in  a  sui 
is  over  fifty  dollars,  and  either  party 
the  judgment  rendered  therein,  the  r 
peal  to  the  superior  court,  and  not 
cially  when  questions  of  fact  are  invo 
tions  of  law  and  fact,  which  require  the 
determine  upon  the  evidence,  under  the 
as  to  the  law  applicable  thereto.  Cod 
competent  for  either  party,  when  tin 
perior  court,  to  write  off  from  his  cl 
amonnt  sufficient  to  reduce  it  below  : 
purpose  of  giving  that  court  jurisdic 
certiorari.  If  the  superior  court  did  n^ 
under  the  law,  to  bring  the  case  before 
the  purpose  of  deciding  it,  neither  part; 
jurisdiction  by  reducing  the  amount 
court.  In  view  of  the  facts  discloset 
court  erred  in  overruling  the  plaintiff 
the  certiorari. 

Let  the  judgment  of  the  court  below 


Lewis  Houbeb^ plaintiff  in  error,  vs.  Th 
defendant  in  error. 

1.  A  bill  of  IndictmeDt  for  burglary  in  the  uij 
to  the  effect  that  the  defendant  broke  and  en 
a  Bt(»e-bouBe,  where  valuable  goods  were  etoi 
and  took  and  carried  awaj  therefrom  certi 
sixty  dollars  in  money,  of  the  persooal  guodi 
aofflcient  in  law  to  support  a 
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2.  The  court  need  not  read  to  the  jury,  at  request  of  the  defendant's 
counsel,  any  portion  of  any  law  book  handed  to  the  judge  for  that 
purpose. 

3.  It  is  not  error  to  charge  the  jury,  that  the  state  must  make  out  the 
case  beyond  a  reasonable  doubt,  but  it  is  not  necessary  for  the  state 
to  show  that  it  is  impossible  for  the  offense  to  have  been  committed 
by  anybody  else,  or  that  it  might,  by  bare  possibility,  have  been  done 
by  some  one  else ;  but  the  state  should  show  that  it  was  the  prisoner 
to  a  moral  certainty. 

4.  The  testimony  being  that  it  was  the  habit  of  the  witness  to  leave  his 
store  after  dark  and  to  return  to  it  sometimes  at  daylight,  and  always 
between  daylight  and  sunrise,  and  that  on  this  occasion  he  returned 
between  daylight  and  sunrise,  it  was  not  error  to  charge:  "Gentle: 
men,  look  to  the  proof;  you  have  heard  what  it  was,  and  if  the  proof 
satisfies  you  it  was  dune  in  the  night,  and  if  you  find  from  the  testi- 
mony that  the  witness  left  at  night  and  came  there  again  at  daylight, 
and  found  the  store  was  broken  open,  why  then  you  have  a  right  to 
say  it  was  in  the  night,"  particularly  if  the  judge  also  charged,  by  re- 
quest of  defendant's  counsel,  "  If  the  jury  believe  that  the  crime  could 
hare  been  committed,  under  the  evidence,  between  daylight  and  sun- 
rise, then  they  must  acquit." 

5.  The  facts  that  the  burglary  was  committed,  and  that  the  money 
was  found  the  next  day  in  the  possession  of  the  defendant,  described  by 
the  owner  before  he  saw  it  and  recognized  by  him,  together  with  the  ad- 
mission of  defendant,  without  explanation,  that  the  money  belonged  to 
the  owner  so  recognizing  it,  are  sufficient  to  convict  the  defendant  of 
burglary,  and  the  evidence  that  the  owner  of  the  store  left  it  at  night 
about  eleven  o'clock,  and  returned  the  next  morning  between  daylight 
and  sunrise,  is  enough  to  show  that  the  crime  was  committed  in  the 
night-time ;  and  no  error  of  law  of  any  consequence  or  materiality  hav- 
ing been  committed  by  the  court  in  the  conduct  of  the  case,  or  in  the 
charge  to  the  jury,  this  court  will  not  control  the  discretion  of  the  pre- 
siding judge  in  overruling  the  motion  for  a  new  trial. 

Criminal  law.  Indictment.  Burglary.  Practice  in  the 
Superior  Court.  Before  Judge  Hill.  Houston  Superior 
Court.     November  Term,  1876. 

Keported  in  the  opinion. 

J.  F.  EiLEY  ;  Davis  &  Nottingham,  by  brief,  for  plaintiff 
in  error. 

C.  J.  Habbis,  solicitor  general,  by  G.  "W.  Gustin,  for 
the  state. 
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Jackson,  Judge. 

The  defendant  was  indicted  for  the  offence  of  burglary 
at  night ;  he  was  found  guilty  and  sentenced  to  the  peni- 
tentiary for  five  years  ;  he  made  a  motion  for  a  new  trial  on 
various  grounds  therein  contained ;  the  motion  was  over- 
ruled on  all  the  grounds,  and  the  judgment  of  the  court  in 
thus  overruling  the  motion,  is  the  error  complained  of. 

1.  The  defendant  demurred,  on  the  trial,  to  the  sufficiencv 
of  the  indictment  in  this,  that  it  alleged  that  he  did  break 
and  enter  in  the  night-time,  a  certain  store-house  where  val- 
uable goods  were  stored  ^mth  intent  to  steals  and  did  take 
and  carry  away  tlierefrom,  sixty  dollars  in  money  and  one 
can  of  brandy-peaches,  of  the  personal  goods  of  one  Peter 
Lewis  ;  the  defendant  insisting  that  the  indictment  did  not 
allege  any  intent  to  commit  a  larceny  or  felony.  We  think 
that  the  allegation  that  he  broke  and  entered  "with  intent 
to  steal,"  and  that  he  took  and  carried  away  the  money  and 
brandy-peaches,  sufficiently  technical  under  our  Code.  Code, 
§4628. 

We  think  also  that  the  allegation  of  the  "  personal  goods 
of  one  Peter  Lewis,"  is  sufficient  to  charge  the  property  of 
the  goods  to  have  been  in  him  as  the  owner  thereof.  LF 
there  had  been  any  merit  in  the  objection  to  the  indictment, 
it  was  cured  by  verdict. 

2.  During  the  course  of  the  trial,  defendant's  counsel  re- 
quested the  court  to  read,  from  Wills  on  Circumstantial 
Evidence,  certain  passages  printed  in  that  book,  embracing, 
perhaps  a  page  or  two,  and  to  charge  the  same  as  law  ap- 
plicable to  this  case  ;  the  court  refused  to  do  so,  and  this  is 
alleged  also  as  error.  We  think  that  the  court  was  right. 
The  court  need  not  read  to  the  jury  from  any  book  what^ 
ever.  It  is  the  duty  of  the  judge  to  give  the  law  applica- 
ble to  the  case  in  charge  to  the  jury,  but  not  to  read  it  out 
of  any  text-book,  unless  he  wishes  to  do  so. 

3.  The  court  charged  the  jury  **  that  the  state  must 
make  out  the  case  beyond  a  reasonable  doubt,  but  that  it  is 
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not  necessary  for  the  state  to  show  that  it  is  impossible  for 
tlie  crime  to  have  been  committed  by  anybody  else,  or  that 
it  miglit  not,  by  bare  possibility,  have  been  done  by  some 
one  else  ;  but  the  state  must  show  that  it  was  the  prisoner 
to  a  moral  certainty." 

This  charge  is  also  excepted  to,  but  we  think  that  it  gave 
the  law  of  the  case  correctly  to  the  jury. 
4.  The  defendant  also  excepted  to  the  following  charge  : 
"Cxentlemen,  look  to  the  pi'oof ;  you  have  heard  what  it  was, 
and  if  the  proof  satisfies  you  it  was  done  in  the  night ;  that 
the  witness  left  at  night,  and  came  there  again  at  daylight 
and  found  the  store  broken  open,  why,  then,  you  have  a 
right  to  say  it  was  in  the  night."  The  evidence  was  to  the 
effect  that  the  witness  usually  left  his  store  after  dark  and 
returned  to  it  sometimes  at  daylight,  and  always  between 
daylight  and  sunrise,  and  that  on  this  occasion,  he  left 
about  eleven  o'clock  at  night  and  returned  between  daylight 
and  sunrise.  Under  this  proof,  we  do  not  think  the  charge 
was  erroneous  or  hurt  the  defendant ;  especially  as,  by  request 
of  defendant's  counsel,  the  court  charged,  "If  the  jury  be- 
lieve that  the  crime  could  have  been  committed,  under  the 
evidence,  between  daylight  and  sunrise,  then  they  must  ac- 
quit." The  facts  here  are  distinguishable  from  the  case  in 
53rd  Ga.  567.  In  that  case  the  crime  must  have  been  com- 
mitted within  forty  minutes ;  half  of  this  time  was  before 
daylight  and  half  after  day ;  the  court  held  there  that  the 
probability  that  it  was  done  in  the  day-time,  was  equal  to 
the  probability  that  it  was  done  at  night,  making  the  case 
doubtful,  and  the  benefit  of  the  doubt  being  given  to  the 
defendant,  he  was  acquitted.  But  in  this  case  he  had  the 
entire  night  within  which  to  commit  the  burglary,  and  com- 
paratively little  or  no  daylight,  leaving  no  reasonable  doubt 
that  the  deed  was  done  in  the  darkness  of  the  night.  Ta- 
king the  whole  charge  together,  there  can  be  no  doubt  that 
this  point  was  fairly  presented  and  left  exclusively  for  the 
decision  of  the  jury. 
5.  Exception  is  tdso  taken  to  the  charge  of  the  court  as  a 
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tlie  verdict  of  the  jury  as  being  against  the 
>ut  evidence  to  support  it. 
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evident  wish  to  cover  up  the  offense,  and  his  flight  from 
justice — are  all  circumstances  which  strengthen  the  strong 
presumption  of  his  guilt,  which  arises  from  possession  of  the 
goods  stolen,  without  any  satisfactory  explanation  of  that 
|x>sse8sion. 

There  are  two  lines  of  authority  in  the  books  upon  this 
subject.  We  incline  to  think  that  where  the  stolen  goods 
are  found  in  possession  of  defendant  within  a  short  time 
after  the  offense,  and  no  explanation  is  given  of  that  pos- 
session, that  it  will  be  for  the  jury,  under  all  the  facts  and 
circumstances,  to  determine  whether  the  evidence  satisfies 
their  minds,  beyond  a  reasonable  doubt,  of  the  guilt  of  the 
accused.  In  this  case  they  were  so  satisfied,  and  we  think 
the  facts  here  sufficient  to  sustain  their  verdict. 

Judgment  affirmed. 


Willis  Claby,  plaintiff  in  error,  vs.  Allen  P.  Surrency, 

defendant  in  error. 

1.  That  when  the  plaintiff  purchased  from  the  payee  the  note  in  suit, 
he  held  two  notes  on  the  latter,  one  of  which  he  surrendered,  and 
credited  the  other  with  a  partial  payment,  may  be  proved  by  parol. 
But,  in  a  doubtful  case,  to  make  clear  the  payment  of  value,  the 
notes  in  question  ought  to  be  produced  or  accounted  for,  and  their 
contents  proved,  or  else  their  consideration  and  its  value  established. 

2.  Negotiations  between  the  plaintiff  and  the  payee,  touching  a  note, 
after  it  became  due,  and  implying  that  it  was  still  the  property  of 
the  latter,  are  material  as  newly  discovered  evidence  tending  to  neg- 
ative any  previous  bona  fide  purchase. 

Promissory  Notes.  Evidence.  Newly  Discovered  Evi- 
dence. New  Trial.  Before  Judge  Harris.  Wayne  Superior 
Court.     March  Term,  1876. 

Surrency  brought  complaint  against  Clary  as  maker,  and 
Easterling  as  indorser,  on  a  note  dated  October  21st,  1874, 
payable  ninety  days  after  date  to  the  order  of  Easterling, 
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D.     Easterling  made  no  defense.     Clary  pleaded 

issue  and  failure  of  consideration. 
'  material  question  in  tlie  case  was  whether  the 
Ls  a  honafiile  purchaser  of  the  note  before  due. 
iclude  the  defense  of  failure  of  consideration, 
ntiff  testified  that  he  purchased  the  not«  from 
soon  after  it  was  given,  and  before  it  matured ; 
re  for  it  a  valuable  consideration,  to-wit :  a  note 
leld  against  East«rling,  and  a  credit  of  $150.iKl 

note  which  he  held  against  him. 
ig  testified  that  before  he  obtained  the  note  sued 
ary,  he  had  a  conversation  with  plaintiff,  to  whom 
Q  indebted ;  that  the  latter  told  him  that  if  lie 
the  note,  that  he  would  take  it  and  give  witness 
is  indebtedness ;  that  witness  obtained  the  note, 

to  plaintiff  for  the  consideration  stated  by  him. 
nt  objected  to  the  admission  of  parol  evidence 
e  to  the  consideration  given  bj  plaintiff  for  the 
m,  upon  the  ground  that  the  notes  themselves, 
the  one  with  the  credit  thereon,  was  higher  and 
,ence  of  the  facts  testified  to.    The  objection  was 
and  the  defendant  excepted. 
Ig  further  testified  that  plaintiff  left  the   note 
o  trade  off  or  sell ;  that  he  never  delivered  the 
aintiff  until  after  it  was  returned  by  Solomon 
Tith  whom  he  had  deposited  it  for  a  time  as  c»l- 
irity  ;  that  this  deposit  was  made  after  the  sale  to 
nd  without  his  knowledge  or  consent, 
sstimony  showed  conclusively  that  the  note  was 
session  of  Solomon  Brothers,  as  collateral  security, 
i  it  matured. 
y  found  for  the  plaintiff.    The  defendant  Clary 

a  new  trial  upon  the  following  grounds : 
ause  the  verdict  was  contrary  to  the  law,  and  the 

anse  the  court  erred  in  overruling  defendant's  ob- 
the  testimony  of  Easterling  specified  above. 


1 
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3d.  Because  of  the  newly  discovered  evidence  of  William 
H.  Broadwater,  to  the  effect  that  between  the  12th  of  June 
and  I7th  of  July,  1875,  he  heard  a  conversation  between 
plaintiff  and  Easterling  in  reference  to  the  sale  of  a  certain 
note,  and  the  purchase  of  certain  goods  which  plaintiff  pos- 
sessed or  controlled ;  that  Easterling  told  plaintiff  that  he 
held  a  note  against  Clary  for  $500.00,  which  had  been  de- 
posited with  Solomon  Brothers,  but  had  been  returned,  and 
which  he  was  willing  to  trade  to  the  plaintiff  for  the  goods 
above  referred  to  ;  that  the  trade  was  not  made,  but  it  was 
agreed  that  plaintiff  was  to  have  the  note,  for  the  purpose 
of  managing  the  collection  of  it. 

Also,  because  of  the  newly  discovered  evidence  of  W.  L. 
Campbell,  to  the  effect  that  on  March  7th,  1876,  Easterling 
told  him  that  he  was  suing  defendant  Clary  for  $500.00. 

This  last  ground  was  supported  by  the  usual  affidavits. 

The  motion  was  overruled  and  the  defendant  excepted. 

John  D.  Rumph,  by  brief ;  J.  C.  Nichols,  for  plaintiff  in 
error. 

No  appeai'ance  for  defendant. 

Bleckley,  Judge. 

1.  The  note  in  suit  being  resisted  by  the  maker,  because 
of  alleged  failure  of  consideration,  and  one  of  the  ques- 
tions being,  whether  the  plaintiff  (who  claimed  to  have  pur- 
chased for  value  before  maturity)  paid  value,  parol  evi- 
dence that  he  held  two  notes  on  the  payee  from  whom 
he  purchased,  and  that,  in  the  purchase,  one  of  these  was 
surrendered,  and  a  credit  entered  upon  the  other,  is  admis- 
sible, the  credit  being,  in  its  nature,  a  mere  receipt.  But 
this  evidence  alone  is  not  sufficient  in  a  doubtful  case,  to 
make  dear  the  payment  of  value.  To  do  this,  the  amount 
of  the  indebtedness  which  was  canceled  should  appear,  and, 
moreover,  that  it  was  a  real  indebtedness  ;  to  show  which, 
the  notes  should  be  produced,  or  their  non-production  ac- 
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id  their  contents  proved,  or  else  tlie  consider- 
:i  they  were  given,  and  its  value  sliould  be 
ia  to  the  note  surrendered,  the  fact  of  its  BUr- 
iccount  for  its  non-production,  the  preennip- 
t  it  waa  destroyed ;  but  the  enbstance  of  its 
d  be  made  to  appear  in  order  for  a  debt  to  be 
'roni. 

I  question  whether  the  note  in  suit  was  trans- 
or  not  until  after  due,  newly  discovered  evi- 
e  plaintiff  and  tlie  payee  were  heard,  some 
he  note  became  due,  in  conversation  respect- 
latter  was  then  proposing  to  sell  to  the  for- 
ttot  purchase,  but,  as  the  witness  understood, 
le  note  in  order  to  manage  its  collection,  is 

eversed. 


E.  W.  Barclay,  plaintiff  in  error,  m.  Jaues  J. 
BIND,  guardian,  defendant  in  error. 

ari^ued  at  the  last  term,  and  the  deciaion  reserved.] 

properly  is  put  in  truatees  for  the  us 
a  certain  contingenciea  net  out  in  tfa 
e  in  the  truslees  is  not  dWeated  by  a 
ir  of  the  wife,  bo  as  to  vest  the  prop 
le  trustee  being  no  parly  to  the  prw 
1  the  verdict  of  the  jury  being  ailent 
the  property,  although  the  properly 

aworn  t«)  attached  tc  the  libel  for 
judgment  or  decree  of  the  court  wt 

property  in  any  way. 
i-nuptial  deed  settled  certain  proper! 
le  in  truateea  for  that  purpose,  "  in  t 
lole  and  separate  use  of  the  said  Hu 

natural  life,  not  aubject  to  the  debti 
Idelbert.  her  intended  husbund,  or  ar 
ifter  her  death,  then  In  trust  to  and 
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separate  use  of  such  person  or  persons  as  the  said  Margaret  may,  by 
deed  or  will,  duly  executed,  appoint;  and  if  the  said  Margaret  should 
depart  this  life  without  making  such  appointment,  either  by  deed  or 
will,  then  in  trust  to  and  for  the  husband  and  children  of  the  said 
Margaret,  should  they  sur>ive  her;"  and  where  the  said  settlement 
had  been  mutilated  by  tearing  off  some  of  the  signatures  thereto,  and 
a  post-nuptial  deed  had  been  made  by  the  husband,  by  virtue  of  his 
marital  rights,  settling  the  property  differently,  and  the  wife  had  ob- 
tained a  total  divorce  from  the  husband,  and  had  died  leaving  an  only 
child,  and  this  child,  by  her  guardian,  brought  a  bill  in  equity  to  can- 
cel the  post-nuptial,  and  set  up  the  ante-nuptial  deed,  on  the  ground 
that  the  latter  had  been  fraudulently  mutilated  by  her  father  in  order 
to  make  the  former  deed,  and  alter  the  terms  of  settlement  after  the 
marriage ;  and  where  the  father  defended  the  case  by  alleging  that 
the  ante-nuptial  deed  was  mutilated  and  destroyed  before  the  marriage 
by  the  trustee,  in  his  presence  and  that  of  his  wife  and  the  trustee; 
and  where  both  wife  and  trustee  were  dead  at  the  time  of  the  trial : 

Held,  that  the  husband,  the  other  parties  to  the  settlement  in  etttte  at  its 
execution  and  alleged  destruction,  being  dead,  was  an  incompetent 
witness  to  prove  the  destruction  of  the  marriage  settlement ;  and  as 
he  was  the  only  witness  to  prove  its  legitimate  destruction  before  the 
marriage,  the  decree  setting  up  the  ante-nuptial  and  canceling  the 
post-nuptial  deed  was  right,  its  original  execution  having  been  suffi- 
ciently established  by  proof. 

3.  The  deed  of  settlement  thus  set  up  gave  the  property  to  the  children  and 
husband  on  two  contingencies:  first,  that  the  wife  and  mother  made  no 
other  appointment ;  and  secondly,  that  they  survived  her ;  and  inasmuch 
as  the  deed  in  express  terms  contemplated  not  only  the  defendant  then 
about  to  marry  the  wife,  but  any  future  husband  she  might  afterwards 
marry,  it  must  mean  by  the  words  "the  husband,  should  he  survive 
her,"  some  person  who  should  be  her  husband  at  her  death;  and  as, 
after  the  divorce  a  tinettlo  matrimonii,  the  defendant  ceased  to  be  her 
husband,  and  at  her  death  was  not  the  husband  who  survived  her,  he 
took  nothing  in  the  property  conveyed  by  the  deed  of  settlement. 

Title.  Divorce.  Trusts.  Marriage  Contracts.  Witness. 
Husband  and  Wife.  Before  Judge  Tompkins.  Chatham 
Superior  Court.     February  Term,  1876. 

Reported  in  the  opinion. 

W.  U.  GarrabDj  for  plaintiff  in  error. 

Jackson,  Lawton  &  Bassinger,  for  defendant. 
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UN,  Judge. 

;aae  involves  very  interesting  quefltioaB.  It  came 
le  court  below  upon  a  bill  filed  by  Waring  as  the 
I  of  Misa  Barclay,  against  Barclay,  the  defendant, 
sr.     The  bill  alleged  that  the  motlier  of  Miss  Bar- 

poseeeeed,  in  her  own  right,  of  certain  real  estate 
mail,  the  gift  of  Mrs.  Marshal,  who  had  adopted  her 
and  being  about  to  marry  Barclay,  her  mother  ex- 
n  ante-nuptial  deed,  or  marriage  settlement,  whereby 
jerty  was  conveyed  to  Gordon  and  Haberflliam  as 

for  the  sole  use  of  the  mother  daring  life,  with 
)  appoint,  by  deed  or  will,  beneficiaries  to  take  after 
ii,  and  if  she  died  without  making  any  appointment, 

property  to  go  to  her  husband  and  children  at  her 
She  was  to  have  the  sole  use,  free  from  the  control 
ntended  husband,  or  any  future  husband."  It  alleged 
ir  the  marriage,  Barclay  mutilated  tlie  deed  by  tear- 
Giordon's  name  and  his  own  name,  and  then  made  a 

which  he  gave  himself  a  life  estate,  if  he  survived 
,  with  power  to  appoint  beneficiaries  after  his  death, 

being  made  trustee  of  this  last  deed  too.  After- 
lie  bill  was  amended  by  alleging  tliat  Mrs.  Barclay 
1  a  divorce  a  vincuh  matrimonii  from  Barclay,  for 

and  bad  treatment,  to  which  libel  for  divorce  the 
1  of  property  filed  embraced  this  property  of  How- 
rust  for  the  uses  aforesaid ;  and  it  charged  that,  in- 
as  the  jury  gave,  by  their  divorce  verdict,  none  of 
>erty  to  husband  or  wife,  it  all  vested  in  Miss  Bar- 
(  only  child,  by  the  silence  of  the  jury  in  respect  to 
:  bill  prayed  that  the  deed  made  by  Barclay,  after 
^,  under  his  pretended  marital  rights,  be  canceled, 
;  tlie  marriage  settlement  be  set  up,  and  that  the  en- 
perty  be  decreed  to  belong  to  the  complainant  by 
f  that  settlement  and  the  divorce,  or  at  least  a  moi- 
eof,  if  the  divorce  did  not  divest  the  title  of  Barclay, 
le  could  still  take  as  the  surviving  husband  of  Mre. 
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Barclay,  under  the  settlement,  after  he  ceased  to  be  her 
husband  by  the  divorce  a  vinculo  matrimonii. 

The  answer  denied  the  destruction  of  the  marriage  settle- 
ment after  marriage,  but  alleged  that  it  was  done  before 
marriage,  by  Gordon's  assent  as  trustee,  and  Mrs.  Barclay's 
consent,  and  Mrs.  Marshal's  consent — ^Mrs.  Marshal  being 
the  original  donor  of  the  property  to  her  adopted  daughter ; 
that  the  names  were  torn  off  by  Gordon  in  the  presence, 
and  by  the  approval,  of  all  parties.  It  took  issue,  also,  on 
the  effect  of  the  divorce,  and  set  up  the  limitation  act  of 
1869  in  bar  of  the  amended  bill. 

Discovery  was  waived,  so  that  the  answer  was  not  evi- 
dence as  an  answer ;  but  it  was  agreed  that  the  facts  set  up 
therein  should  be  considered  as  the  answers  of  defendant 
to  interrogatories,  subject  to  objections  for  irrelevancy,  or 
any  illegality. 

The  execution  of  the  marriage  settlement  was  proven  by 
a  surviving  witness,  and  the  delivery  of  the  paper  to  Gor- 
don— Habersham,  the  other  trustee,  not  present  and  signing. 
This  witness  had  been  the  nurse,  or  confidential  servant,  of 
Mrs.  Barclay,  and  was,  when  sworn,  married.  She  knew 
nothing  of  its  mutilation.  The  deed  of  gift  of  Mrs.  Mar- 
shal to  her  adopted  daughter,  was  made  November  14th, 
1855 ;  the  deed  of  settlement,  November  16th,  1855 ;  the 
marriage  was  solemnized  November  2l8t,  1855,  and  the 
deed,  or  settlement,  Barclay  made  after  marriage,  was  dated 
December  22d,  1865.  Both  deeds  of  settlement  were  in 
the  handwriting  of  Lloyd,  a  well-known  attorney,  at  Savan- 
nah. Several  witnesses  were  examined,  but  Barclay  alone 
^vitne88ed  the  destruction,  or  canceling,  of  the  ante-nuptial 
deed,  and  proved  the  assent  of  all  parties  thereto.  Mrs. 
Barclay  died  in  1866.  The  divorce  was  made  final  by  last 
verdict,  in  1862,  having  been  pending  for  some  terms  of  the 
court. 

The  case  was  submitted  to  the  chancellor,  by  consent, 
without  the  intervention  of  a  jury,  who  found  and  decreed 
that  the  ante-nuptial  deed  should  be  set  up,  and  that  the 
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divorce  operated  to  divest  all  the  interest  of  Barclay,  and 
that  the  property  should  be  decreed  to  be  the  sole  property 
of  complainant,  and  that  Barclay  should  account  for  rents, 
issues  and  profits,  while  he  had  enjoyed  the  life  estate. 
Barclay  excepted,  and  the  case  is  before  us. 

The  first  question  which  we  propose  to  consider,  is  as  to 
the  effect  of  the  divorce  upon  the  title  to  this  property  in 
Howard,  the  trustee,  for  the  uses  therein  named. 

The  schedule  filed  with  the  libel  named  tliis  property, 
and  named  Gordon  as  trustee,  but  it  was  not  sworn  to. 
There  can  be  no  doubt  that  at  the  time  of  the  granting  of 
this  divorce,  tlie  law  allowed  the  jury  to  dispose  of  the 
property  of  the  coverture,  to  either  husband  or  wife,  or 
divide  it,  and  if  they  did  not  do  so,  it  would  go  to  the  chil- 
dren of  the  marriage.  But  we  think  that  this  was  confined 
to  property  in  which  the  legal  title  was  in  one  of  the  parties 
to  the  suit.  It  would  certainly  be  rather  loose  to  hold  that 
the  title  of  a  trustee  could  be  divested  in  a  suit  to  which  he 
was  no  party.  If  a  bill  had  been  filed  ancillary  to  the  libel 
for  divorce,  such  a  decree  might  have  been  framed  as  to 
have  divested  his  title ;  but  he  ought  to  have  been  heard  in 
some  way,  in  defense  of  his  title,  or  he  ought  to  have  had 
the  opportunity.  Nothing  of  the  sort  appears.  We  rather 
think,  too,  tliat  some  action  should  have  been  taken  by  the 
court  upon  the  verdict  of  the  jury  before  the  title  would 
vest  in  the  child.  Grant  tliat  the  silence  of  the  verdict  was 
equivalent  to  finding  the  property  to  go  to  the  child,  still, 
we  think  that  there  should  have  been  some  judgment  or 
decree  of  the  court,  predicated  upon  the  verdict,  and  direct- 
ing and  vesting  the  title  in  accordance  with  the  meaning  of 
the  verdict.  We  hold,  therefore,  that  the  title  of  the  trustee, 
Howard,  was  not  divested  by  the  mere  silence  of  the  jury 
in  respect  to  this  property,  so  as  to  vest  an  absolute  estate 
in  the  child. 

This  view  dispenses  with  any  necessity  to  examine  the 
constitutional  question  made  by  counsel  for  defendant,  or 
the  statute  of  limitations.     The  latter  question  is  controlled, 
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however,  by  the  case  of  Zake  vs.  Hardee  et  al.,  66  Ga,  M.^ 
459,  as  the  minor  had  no  guardian  until  after  1870. 

2.  The  great  question  in  the  case,  then,  is  in  respect  to 
the  ante-nuptial  deed.  Was  it  executed  ?  Was  it  canceled 
before  marriage  ?  Could  it  be  canceled  after  its  execution  ? 
If  it  still  stands,  how  doei^  it  dispose  of  this  property  ? 

We  think,  with  the  chancellor,  that  the  proof  of  its  exe- 
cution is  ample.  Both  trustees  need  not  have  signed  it. 
One  of  them,  Gordon,  did  sign  it ;  so  did  Barclay,  who  was 
about  to  marry,  and  Miss  Marshal,  soon  to  be  Mrs.  Barclay. 
It  was  signed  in  presence  of  Loyd,  and  of  the  confidential 
friend  or  servant  of  Mrs.  Barclay,  then  Miss  Marshal,  and 
the  latter  witness  swears  that  it  was  delivered  to  Gordon,  as 
its  execution  purports  was  done. 

This  ante-nuptial  deed,  thus  executed,  is  still  valid,  unless 
legally  canceled.  It  is  clear  that  this  could  not  have  been 
done  after  the  marriage,  whatever  might  have  been  done  by 
the  assent  of  all  parties  then  in  being,  before  the  marriage. 
Was  it  torn  before  marriage,  so  as  to  take  ofiF  the  signatures 
of  Gordon,  trustee,  and  of  Barclay,  the  intended  husband  ? 
The  only  witness  to  tliat  alleged  fact  is  Barclay.  Is  he 
competent  to  testify  ?  Tliis  is  a  contest  between  him  and 
his  child.  The  child  was  represented  on  that  occasion,  and 
in  that  transaction,  by  the  trustee,  Gordon.  Gordon  was  the 
other  party  to  the  contract  for  her.  He  is  dead,  and  his 
mouth  being  closed  in  respect  to  this  contract — ^both  its 
execution  and  mutilation — ^the  law  closes  the  mouth  of  Bar- 
clay also.  Besides,  the  mother  of  the  child,  another  party 
to  the  deed,  is  also  dead.  Every  party  to  it  is  dead,  except 
Barclay.  Ought  he  to  be  allowed,  alone,  to  make  the  trans- 
action what  he  pleases ;  to  vest  in  himself,  thereby,  absolute 
title  by  virtue  of  his  marital  rights,  so  as  to  enable  him  to 
make  just  such  a  settlement  as  he  alone  shall  prefer?  We 
think  not. 

The  ante-nuptial  deed  having,  therefore,  been  executed 
and  not  destroyed  before  the  marriage,  is  a  valid  deed.    Even 
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sayings  of  dead  persona  could  be  allowed  as  teetimonj, 
e  chancellor,  standing  in  the  place  of  the  jury,  has 

that  the  evidence  does  not  show  the  cancellation  of 
ed  before  marriage,  and  we  would  not  interrupt  his 
r  thereon. 

'his  ante-nuptial  deed  must,  then,  be  set  np,  and  the 
iptial  deed  of  Barclay  canceled ;  for  he  had  no  right 
ce  it,  unless  the  first  did  not  exist,  as  that  took  away 
rital  rights.  The  next,  and  last,  qaestion  is,  how  does 
eed  dispose  of  tliis  property  at  the  death  of  Mrs. 
y  without  appointing  any  one  to  the  enjoyment  of  it  ? 
ed,  and  appointed  nobody  to  take  the  use. 

terms  of  the  deed  are  quite  peculiar.  The  words  are : 
id  for  the  sole  and  separate  use,  benefit  and  behoof  of 
d  Maigaret  Marshal  for  and  during  the  term  of  her 
1  life,  not  subject  to  the  debts,  contracts  or  control  of 
d  Adelbert,  her  intended  husband,  or  any  future  hus- 
ond  from  and  after  her  death,  then  ia  trust  to  and  for 
le  and  separate  use  of  such  person  or  persons  as  the 
[argaret  shall  appoint  by  deed  or  will  duly  executed ; 
'.  the  said  Margaret  should  depart,  this  life  with'ont 
g  such  appointment,  either  by  deed  or  will,  then  in 
a  and  for  the  husband  and  children  of  the  said  Margaret, 
I  they  survive  her." 

V,  Barclay  was  divorced  from  her  in  1862,  and  she  died 
6  without  any  condonement  or  remarriage.     So  Uiat 
i  not  her  surviving  husband  at  her  death.    He  was  no 
id  at  all.     The  tie  was  absolutel; 
jrds  in  the  deed :  "  to  and  for  tin 

said  Margaret  should  they  Bur\ 
led  man,  when  we  take  these  wc 
et  that  the  deed  contemplated  a 
I  husband." 
}  true,  that  while  a  divorce  whi< 

rendered  the  marriage  void  ab 
date  of  the  marriage — absolntelj 
ing  the  marriage ;  2  Bishop  on 
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690  et  seq.  Yet  where  the  divorce  is  obtained  for  some  post- 
nuptial act,  as  in  this  case  for  adultery,  the  marriage  set- 
tlement would  remain  unaffected,  2  Bishop  on  Marriage  and 
Divorce,  697  and  717  et  seq.  But  still  the  instrument  has  to 
be  construed  from  the  plain  intent  and  meaning  of  its  words. 
What  then  do  the  words,  "  the  husband  should  he  survive 
her,"  mean  ?  Suppose  Barclay  had  died,  and  Mrs.  Barclay 
had  again  married,  such  second  husband  was  embraced  within 
the  terms  of  this  settlement,  and  would  have  taken  one-half 
of  the  property  at  Mrs.  Barclay's  death,  if  she  had  not  ap- 
pointed otherwise.  It  was  a  settlement  which  contemplated 
Mrs.  Barclay,  or  rather  Miss  Marshal,  and  her  children  by 
any  husband,  and  any  husband  who  survived  her  as  her  hus- 
band. If  he  who  was  once  her  husband  did  not  survive  as 
her  husband,  he  took  nothing.  Suppose,  after  the  divorce, 
she  had  again  married,  and  the  second  husband  and  Barclay 
both  survived  her,  can  there  be  any  doubt  that  the  divorced 
man  would  have  taken  nothing  by  the  very  terms  of  the  set- 
tlement, and  that  the  second  husband  who  survived  as  hus- 
band would  have  taken  ?  We  think  not.  Then  it  appears 
to  us  clear  that  the  words  of  this  instrument  meant  to  con- 
vey title  only  to  the  husband  of  this  woman  who  should 
survive  her  as  such ;  Barclay  did  not  survive  her  as  such, 
therefore  Barclay  was  not  intended  by  the  settlement  to  take, 
as  he  was  at  her  death  a  stranger  to  her. 

This  ruling  is  right  in  principle.  The  truth  is,  that  on 
principle  every  divorce  a  vinculo  matrinwnu  ought  to  place 
the  property  of  the  parties  to  the  marriage  just  where  they 
were  before  marriage,  so  far  as  husband  and  wife  are  con- 
cerned, unless  the  jury  dispose  of  it  otherwise ;  especially 
ought  this  rule  to  be  applied  to  the  guilty  party  who  made 
the  divorce  necessary.  The  very  consideration  of  this  set- 
tlement was  the  vow  of  fidelity  on  the  part  of  Barclay.  The 
property  was  confessedly  the  wife's  before  the  marriage ;  by 
agreeing  to  be  her  husband  he  got  an  interest  in  it ;  that 
agreement  was  for  life ;  it  was  to  be  faithful  to  her  as  long 
as  he  lived ;  he  broke  the  contract,  committed  adultery,  and 
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d  and  wronged  her  until  hie  wife  sued  and  got  the 
The  consideration  of  the  contract  on  liis  part  hav- 
d  by  his  own  bad  conduct,  onglit  he  to  get  something 
ing^  I  think  not;  and  while  I  admit  tliat  tlie  aii- 
.  are  as  cited  from  Bishop,  yet  I  think  that  they  are 
1  principle ;  and  that  in  every  ease  where  either  party 
the  contract  of  marriage  so  as  to  annul  it,  that  party 
/  of  breach  of  contract  as  to  cause  it  to  he  get  aside, 
)  forfeit  all  rights  under  it,  and  sliould  be  put  where 
before  the  marriage  so  far  as  the  wife's  property,  or 
a  brought  into  coverture,  was  involved, 
7e,  the  whole  court,  only  rule  that  under  the  terms 
nstrnment,  reference  being  made  in  it  to  future  huB- 
nd  the  paper  clearly  contemplating  the  surviving 
.  as  such — ^the  words  not  being  descriptio  persona, 
ing  Barclay,  but  meaning  whosoever  should  be  in  life 
Jecease  and  then  sustain  the  relation  of  husband  to 
■clay  took  nothing  because  he  did  not  survive  her  as 
iand,  but  at  her  death  was  an  entire  stranger  to  her 
-as  much  so  as  if  he  had  never  been  her  husband, 
ment  affirmed. 


LLiAN  J.  Raefle,  plaintiff  in  error,  vs.  TtFF  T.  Moobe, 
sheriff  et  al.,  defendants  in  error. 

3  the  issue  was  whether  certain  notes,  payable  one  day  after 
■ere  sued  before  due,  and  it  was  shown  that  they  were  not  dated 
ic  day  on  which  In  fact  made,  the  party  attacking  the  judg- 
rendered  thereon,  cannot  compel  the  attorney  who  repreeeated 
ree  of  auch  notes  when  they  were  given,  over  hia  objection,  to 
to  the  precise  time  when  they  were  written.  Especially  is  such 
of  the  court  not  ground  tor  new  trial,  where  such  attorney 
to  answer  the  question  propounded,  if  allowed  to  state  sU 
the  transaction,  and  the  pUinOa  in  error  availed  himself  of 

s  ganiishments  were  issued  on  suits  against  a  legatee  and  seryed 
r,  and  the  executor  paid  over  to  the  attorney  of  (he 
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legatee  his  share  in  the  estate  less  an  amount  suflScient  to  cover  the 
garnishments,  taking  from  such  attorney  a  receipt  which  so  specified, 
and  further  stated  that  the  amount  said  executor  was  required  to  pay 
on  said  garnishments  should  be  deducted  from  the  sum  retained  and 
balance  paid  over  to  the  legatee: 
Held,  that  such  receipt  was  not  evidence  of  an  appropriation  of  the  sum 
retained,  or  of  any  part  thereof,  for  the  benefit  of  the  creditors  who 
sued  out  such  garnishments. 

3.  A  note  payable  one  day  after  date,  becomes  due  on  the  day  after  it 
was  made,  and  cannot  be  sued  until  the  day  following. 

4.  A  note  payable  one  day  after  date,  but  not  made  on  the  day  it  pur- 
ports to  have  been,  becomes  due  on  the  day  after  it  was  in  fact  made, 
and  cannot  be  sued  until  the  next  succeeding  day. 

5.  The  plaintiff  and  two  other  creditors  of  defendant,  commenced  suit 
by  attachment  to  the  county  court  of  Muscogee  county,  and  had  gar- 
nishments issued  by  which  they  caused  to  be  retained  by  the  garnishee 
a  sufficient  sum  of  money  to  satisfy  their  claims.  The  defendant, 
subsequently  passing  through  Columbus,  consulted  with  an  attorney 
as  to  how  he  could  have  the  money  in  the  hands  of  the  garnishee  ap- 
propriated to  an  indebtedness  of  $1,000.00  which  he  said  he  owed  a 
third  perspn  for  board.  The  attorney  advised  that  he  give  ten  notes 
of  $100.00  each,  payable  to  such  third  person,  whom  the  defendant 
said  he  represented,  have  them  sued  at  once  in  a  justice  court,  and 
have  personal  service  perfected  on  him  before  leaving;  that  thus  judg- 
ments would  be  obtained  before  judgments  could  be  rendered  in  the 
county  court.  The  notes  were  made  at  Columbus  on  or  about  August 
4,  1874,  though  dated  as  if  made  at  New  Orleans  on  July  1, 1874,  and 
suits  commenced  on  the  first  mentioned  day,  which  matured  to  judg- 
ments before  the  actions  in  the  county  court.  When  the  fund  was 
brought  into  the  county  court  under  the  judgments  against  the  gar- 
nishee, the  justice  court  judgments  claimed  the  fimd  as  being  prior 
in  date.  The  defendant  expressed  a  willingness  that  two  of  the  three 
attaching  creditors  should  be  paid,  and  the  claim  of  the  justice  court 
judgments  was  withdrawn  as  to  a  sufficiency  of  the  fund  to  pay  them. 

IIM,  that  the  above  facts  make  out  a  prima  faae  case  of  fraud,  and 
that  a  verdict  upon  a  rule  against  the  sheriff,  at  the  instance  of  the 
plaintiff,  finding  the  issue  in  favor  of  the  justice  court  judgments, 
was  contrary  to  law. 

Graniishment.  Attorney  and  Client.  Evidence.  Debtor 
and  Creditor.  Promissory  Notes.  Fraud.  Before  Judge 
Crawford.    Muscogee  Superior  Court.    May  Term,  1876. 

This   suit  was  originally  brought  in  the  county  court  of 
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eonntr,  and  carried  by  appeal  to  the  superior 
e  other  facts  are  reported  in  the  decision. 

wxDfO,  for  plaintiff  in  error. 

BD  ic  Gaehaed,  for  defendants. 

,  Chief  Justice. 

■B  from  the  record  tliat  Raefie,  July  6, 1874,  sued 
ihnient  ^lainst  R.  O.  Moeee,  retarnable  to  the  then 
mber  term  of  the  connty  eonrt  for  Miiscoffee 
ieh  was  levied  the  next  day,  by  service  of  snm- 
miehment  on  Isaac  I.  Moees,  as  esecntor  of  Jacob 
eceaaed,  who  was  the  father  of  said  R.  O.  Moees, 
n  attachment, 
his,  one  Isaac  H.  Mosee,  executor,  etc.,  and  one 

Moaee,  Jr.,  two  other  creditors  of  eaid  R.  O. 
also  ened  oat  attachments  against  him,  and  exe- 
une  by  also  serving  enmrnons  of  garnishment  on 
.  as  executor  as  aforesaid.  After  service  of  said 
dmieuta,  said  executor  settled  with  the  attorneys 
D.  Moses,  acconnting  for  $1,469.25,  of  which  he 
'00  to  meet  said  garnishments.  The  claims  of 
attaching  creditors  matured  to  judgment  against 

Mosee  at  the  December  term  of  said  county 
,  and  against  said  garnishee,  on  his  several  an- 
id  garnishments ;  and  particularly,  judgment  in 
said  Raefle  was  rendered  on  his  answer,  which  is 
jid  is  as  follows : 

rer  to  summons  of  garnishment  served  upon  him 
aee,  this  respondent  says,  that  at  the  time  said 
ras  served,  he  had  in  his  hands,  as  ezecntor  of 
OSes,  deceased,  the  sum  of  $1,469.25,  belonging 
near  O,  Moses,  as  his  distributive  share  of  the 
1  in  respondent's  hands ;   afterwards,  on  the  7th 

respondent  paid  to  said  Rynear  O.  Moses,  all  of 
:cept  $700,  which  he  retained  to  answer  this  and 
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other  garnishments,  and  which  he  still  has  in  his  hands." 
This  answer  was  sworn  to  on  the  18th  December,  1874. 
Thereupon  executions  issued  against  said  Isaac  I.  in  said 
three  cases,  and  on  the  20th  April,  1875,  the  sheriff  col- 
lected the  money  due  thereon,  amounting  in  all  to  $658.56. 
The  amount  collected  on  the  fi,  fa.  in  favor  of  said  Raefle 
was  $229.74.  The  sheriff  not  paying  over  said  sums,  rules 
were  brought  against  him  by  said  three  attaching  creditors, 
to  the  September  term,  1875,  of  said  county  court.  He 
answered,  admitting  said  collections,  and  that  Blandford  & 
Grarrard  had  notified  him  that  one  J.  Bell  held  ten  justice 
court  executions,  and  claimed  said  money  thereon,  and  de- 
manded payment  of  the  same.  By  order  of  the  court  the 
three  rules  against  the  sheriff  were  consolidated,  and  one 
answer  of  the  sheriff  was  accepted  for  all.  After  this,  said 
R.  ().  Moses  expressed  a  willingness  that  two  of  the  three 
attaching  creditors  should  get  their  money,  and  the  claim  of 
said  J.  Bell  was  withdrawn  as  to  said  two  creditors,  and 
they  were  settled  with,  leaving  only  said  Baefle  as  contest- 
ant with  said  J.  Bell  for  the  money,  $229.74,  collected  and 
in  the  sheriff's  hands.  Said  Raefle  traversed  the  sheriff's 
answer  as  follows : 

1.  That  the  justice  court  judgments  emd  Ji.  fas,  in  said 
answer  named  are,  as  against  said  plaintiff,  fraudulent  and 
void ;  for  that  the  suits  on  which  they  are  founded  were 
begun  and  prosecuted  to  judgment  in  collusion  between  the 
original  defendant,  Rynear  O.  Moses,  and  said  Bell,  with 
the  purpose  and  intention  of  securing  to  said  Bell,  judg- 
ments of  older  date  and  prior  lien  to  the  judgments  to  be 
recovered  in  favor  of  said  plaintiffs,  on  the  attachments  then 
pending. 

2.  That  the  notes,  the  foundation  of  said  justice  court 
suits,  were  made  by  said  Rynear  O.  Moses,  voluntarily, 
without  legal  consideration,  and  for  the  purpose  of  defeat- 
ing the  collection  by  said  plaintiff  of  his  just  debt. 

8.  That  said  notes  were  made  and  executed  on  the  4th 
day  of  August,  1874,  and  had  not  matured  at  the  time  of 
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icement  of  the  actions  thereon,  which  were 
egal  and  void. 

said  notes  were  made  and  executed  on  the  4th 
ut,  1874,  but  ante-dated,  and  so  made  to  have 
ice  of  being  doe  at  the  time  of  the  comineDce- 
Buits  thereon,  the  foundation  of  the  jndgmente 
n  said  answer  named  ;  whereas,  said  notes  were 
Ine  at  the  commencement  of  said  suits,  and  said 
:  illegal,  and  the  judgments  founded  thereon  are 
Old, 

lere  are  no  such  judgments  in  favor  of  said  Bell, 
said  answer,  now  in  the  hands  of  said  sheriff, 
le  judgment  in  favor  of  said  plaintiff  is  founded 
ment  levied  on  the  money  now  in  the  hands  of 
before  the  commencement  of  said  justice  court 
r  of  said  Bell,  aud  said  judgment  iu  favor  of 
'.  is  of  prior  Hen  on  said  funds, 
le  money  now  in  the  hands  of  the  sheriff  was 
1  and  Bet  apart  by  said  defendant,  Rjnear  O., 
,  the  hands  of  the  Baid  garnishee  to  pay  Baid 
n  which  it  was  raised,  in  favor  of  said  plaintiff? 
ropriation  was  made  before  the  recovery  of  said 
t  jndginents,  and  tlie  said  money  ought  to  he 
judgment,  to  said  plaintiff. 

L.  T.  DowNiMO, 
Attorney  for  plaintiff, 
ell  joined  iBBue  on  said  traverBe  as  follows : 
BBue,  and  say  tliat  the  money  belongs  to  J.  Bell. 
Blaitdfobd  &  Gakkaud, 
Attorneys  for  J.  Bell, 
trial,  plaintiff,  Raefle,  called  as  a  witness  John 
iq.,  wlio  testified  that  he,  as  attorney  of  said  gar- 
a  settlement  with  L.  F.  Garrard,  Esq.,  as  attor- 
R.  O.  MoBes,  pertaining  to  the  share  of  said  R 
bate  of  his  father,  of  whose  will  said  garnishee 
t ;   that  upon  a  bill  filed  against  said  executor, 
the  heirs,  to  which  said  R.  O.  was  not  a  party, 
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a  decree  had  been  rendered,  which  said  R.  O.,  through  his 
said  attorney,  accepted ;  that  b j  said  decree  his  share  of  the 
money,  then  in  the  hands  of  said  executor,  was  $1,469.25, 
which  sum  said  executor  accounted  for  to  said  S.  O., 
through  his  said  attorney,  by  paying  over  $769.25  in  money ; 
and  as  he  had  been  garnished  at  the  suits  of  three  credi- 
tors of  said  R.  O.,  the  claims  amounting  to  between  $600 
and  $700,  it  was  understood  and  agreed  that  said  executor 
should  retain  in  his  hands,  to  answer  sundry  garnishments 

then  pending,  amounting  to ,  the  judgments  which 

might  be  recovered  against  him  on  said  garnishments,  $700 ; 
and  thereupon  said  Garrard,  as  attorney  of  said  R.  O.,  gave 
his  receipt,  of  which  the  following  is  a  copy,  and  which 
wajs  then  read  in  evidence : 

"  $769.25.  Columbus,  July  7,  1874. 

Received  of  Isaac  I.  Moses,  executor  of  Jacob  I.  Moses 
dec'd,  seven  hundred  and  sixty-nine  and  25-100  dollars,  on 
account  of  my  one-sixth  interest,  as  a  residuary  legatee  of 
the  said  Jacob  I.  Moses,  deceased,  under  a  decree  rendered 
in  favor  of  Moultrie  Moses  and  others,  complainants,  vs. 
Isaac  I.  Moses,  executor  of  Jacob  I.  Moses,  in  Muscogee 
superior  court ;  to  which  decree  I  was  not  a  party,  but 
have  since  accepted  the  same.  The  full  share  of  my  in- 
terest in  the  funds  now  in  the  hands  of  said  Isaac  I.  Moses, 
executor,  as  per  his  report,  at  May  term,  1874,  of  said  court, 
is  $1,469.25 ;  and  this  receipt  is  on  account  of  said  share ; 
the  balance  due  me  under  said  decree  and  report  is  now 
$700,  which  amount  is  retained  by  said  Isaac  I.  Moses,  to 
answer  sundry  garnishments  served  upon  him  to  answer 
what  he  is  indebted  to  me.  The  amount  which  the  said 
Isaac  I.  Moses  shall  be  required  to  pay  under  said  garnish- 
ment is  to  be  deducted  from  said  $700  retained,  and  the 
said  Isaac  I.  Moses  is  to  pay  the  balance  of  said  $700,  and 
also  one-sixth  part  of  all  sums  he  may  realize  from  said  es- 
tate, after  this  date. 

(Signed)  "Louis  F.  Garrard, 

Attorney  for  R  O.  Moses." 
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tiff  then  called  aa  a  witness  said  LoniB  F.  Garrard 

)ponnded   to  him  the  question:   "When  were  the 

be  foundation  of  the  judgments  in  favor  of  said  J. 

ritt«n  J " 

h  question  said  witness,  claiming  his  privilege,  as 

r  of  said  J.  Bell,  refused  to  answer,  unleea  he  should 

red  to  state  all  about  the  transaction. 

tiff  insisted  on  an  answer  to  said  question ;  where- 

le  court  mled,  that  said. Garrard  was  not  compelled 

er  said  question,  if  he  claimed  his  privilege  of  refu- 

answer,  as  attorney  of  his  client.     To  which  ruling 

;ourt  plaintiff  excepted. 

witness  then  went  on  to  testify  that  in  Augnst,  1874, 

lid  notes  were  written,  he  was  the  attorney  of  said 

ioses,  but  not  in  this  transaction ;  that  now,  at  the 

'.  testifying,  said  firm  (Blandford  &  Garrard)  repre- 

Baid  J.  Bell,  as  attomeys. 

itiff    then    propounded    to    witness    Uie    question, 

ber  or  not  the  suits  in  favor  of  said  J.  Bell  were 

t  the  same  day  the  notes,  the  foundation  thereof, 

adeV  which  question  the  witness,  claiming  his  priv- 

attomey,  as  aforesaid,  refused  to  answer.  Plaintifi 
on  his  answering,  and  thereupon  the  court  again 
lat  the  witness  might  refuse  to  answer  said  qneetion, 
laimed  his  privilege  to  do  so ;  to  which  mling  of  the 
laintifi  excepted. 

court  having  so  mled,  the  plaintiff  then  called  on 
ness  to  state  all  about  the  fpving  of  said  notes ;  and 
)ou  he  went  on  to  testify  that  in  August,  1874,  said 
Moses,  passing  through  Columbus,  consulted  with 

how  the  said  $700,  retained  by  said  execntor  to  meet 
I  garnishments,  could  be  secured  for  a  debt  he  said 
owing  said  J.  Bell  for  board.     Witness  advised  him 

thought  by  his  giving  not«e  of  $100  each,  and  having 
ued  at  once  iu  a  justice  court,  and  having  personal 

perfected,  judgments  could  be  obtained  bt^ore  the 
ttachments  could  mature  to  judgment  in  the  county 
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conrt,  and  so  the  money  in  the  hands  of  said  executor  conld 
be  claimed  and  held  by  said  justice  court  judgments ;  and 
he,  witness,  still,  at  time  of  testifying,  thought  so.  Where- 
upon said  R.  O.  Moses  agreed  to  give  his  notes  for  $1(K) 
each,  payable  to  said  J.  Bell,  and  thereon  suits  were  at  once 
brought  in  a  justice  court,  so  as  to  have  personal  service  per- 
fected on  said  R.  O.  before  leaving  town,  and  judgments 
rendered  thereon  before  judgments  could  be  obtained  in  said 
attachments  suits,  which  were  in  the  county  court  for  trial 
and  judgment  at  the  December  term,  1874;  that  said  R. 
O.  made  said  notes  for  $100  each,  and  dated  them  m  July, 
1874,  for  the  computation  of  interest ;  that  said  notes  were 
sued  at  once,  as  quickly  as  they  could  be ;  time  was  not  lost 
in  bringing  the  suits ;  he  could  not  tell  whether  the  notes 
were  made  the  same  day  the  suits  were  brought  or  not,  he 
was  inclined  to  think  they  were  not ;  they  were  made  the 
same  day  the  suits  were  brought  or  the  evening  before ;  that 
said  J.  Bell  was  not  present,  nor  was  any  one  else  representing 
her  present  with  witness  and  said  R.  O.  during  the  transac- 
tion,  and  at  the  making  of  said  notes,  except  the  said  R.  O., 
who  said  he  represented  her ;  that,  as  to  his  having  given 
said  receipt  for  said  $1,469.25,  witness  stated  that,  as  attor- 
ney for  R.  O.  Moses,  he  had  a  large  note  in  his  liands  be- 
longing to  said  R.  O.  amounting  to  over  $2,300,  on  which 
he  was  desirous  of  collecting  all  he  could ;  that  he  could 
get  said  executor  to  pay  on  it  only  the  $769.25  cash,  and  so 
left  the  $700  in  his  hands,  with  which  to  meet  the  judg- 
ments in  said  three  garnishments,  that  might  probably  be 
recovered  against  him ;  that  about  the  time  of  settling  with 
Peabody,  he  called  on  L.  T.  Downing,  attorney  for  the 
attaching  creditors,  to  ascertain  about  what  would  be  the 
probable  amount  of  the  three  garnishment  judgments,  and 
learned  it  would  be  some  $645  or  $650 ;  but  the  executor, 
to  make  himself  entirely  safe,  retained  the  $700. 

It  was  stated  on  the  trial,  and  not  denied,  that  said  R.  O. 
Moees  expressed  a  willingness  that  two  of  the  three  attach- 
ing creditors  should  get  their  money ;  and  that  since  the 
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I  of  the  slierifTs  answer,  the  claim  of  said  J.  Bell  liad 

withdrawn  as  to  said  two  creditors,  and  the;  liad  been 
sd  with,  leaving  said  Raefle  alone  contending  for  the 
ey  collected  on  his  judgment. 
le  judgments  and  fi.  fan.  in  favor  of  plaintiff  against 

R.  O.  Hoses,  and  Isaac  I.  Moses,  bis  garnishee,  were 
idered  in  evidence. 

1  the  fi.  fa.  against  Mobcs,  the  garnishee,  in  favor  of 
ie,  was  the  following  receipt : 

Bceived  of  Isaac  I.  Moses,  defendant  in  fi.  fa.y  the  snin 
wo  handred  and  twenty-nine  74-100  dollars,  in  full  sat- 
tion  of  the  within  fi.  fa.,  this  2d  day  of  April,  1875. 

T.  T.  MooBK,  sheriff. 
Lid  J.  Bell  then  called  to  the  stand  as  a  witness,  Thomas 
happell,  who  testified  that  he  was  the  magistrate  before 
m  sundry  suits,  in  favor  of  J.  Bell  against  Rynear  O. 
68,  were  brought,  and  who  produced,  in  open  court,  what 
estified  to  be  his  original  docket,  in  wliich  said  suits 
!  entered,  and  the  entries  on  said  docket  of  ten  of  said 
>.  The  original  summons  therein,  with  the  notes  attached 
eto,  and  entry  of  service  thereon,  and  the  ten  executions 
•A  on  the  judgments  in  eaid  suits,  were  all  considered  as 

in  evidence  in  behalf  of  said  J.  Bell,  from  which  it  ap- 
ed that  the  ten  notes  for  flOO.OO  each,  were  made  hy 
>,  Moses,  payable  to  the  order  of  J.  Bell,  due  one  day 
r  date,  and  dated  New  Orleans,  La.,  July  1,  1874 ;  that 
was  commenced  on  them  on  the  4th  of  August,  1874, 
served  on  the  defendant  in  Muscogee  county  on  that 

and  judgments  rendered  thereon  in  the  justice  court 
ivor  of  BcU  against  the  defendant  Moses,  on  the  S4th 
kugust,  1874, 
he  court,  among  other  things,  charged  the  jury,  as  to 

receipt  given  by  said  R.  O.  Moses,  through  Garrard,  his 
mey,  to  said  Isaac  I,,  executor,  etc.: 
That  it  was  the  province  of  the  court  to  construe  the 
e;   and  that  they,  the  jury,  should  regard  it  as  an  in- 
ment  given  by  R.  O.  Moses,  through  his  attorney,  by 
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which  he  acknowledged  the  payment  of  f;700  ($7(iy.25)  at 
the  time,  and  to  protect  the  executor,  if  he  ehonld  !«;  re- 
qaired  to  pay  over  the  remaining  $700  to  the  garnishing 
creditors  of  said  R.  O.  Moses,  and  to  show  his  right  to  the 
$700  named  therein  ;  also  what  the  liability  of  said  execu- 
tor was  to  him,  for  and  on  account  of  said  J700,  and  that 
B&id  receipt  was  not  evidence  of  an  appropriation  of  said 
Hnm,  or  of  any  part  thereof,  for  the  benefit  of  the  three 
creditors  then  proeecnting  their  attachments  against  him." 

To  which  charge  of  tlie  conrt  plaintiff  then  and  there  ex- 
cepted. 

The  conrt  further  cliarged  the  jury :  "  If  the  notes,  the 
foundation  of  the  ten  judgments,  in  favor  of  said  J.  Bell, 
were  made  payable  one  day  after  date,  they  became  dne  and 
payable  the  next  day  thereafter ;  and  were  suable  the  day 
following." 

To  which  the  plaintiff  exce])ted. 

The  court  further  charged  the  jury ;  "  If  the  notes, 
the  foundation  of  said  judgments,  in  favor  of  J.  Bell, 
were  not  made  on  the  day  they  bear  date,  but  at  some  other 
time  thereafter,  then,  if  they  were  made  payable  one  day 
after  date,  they  became  due  and  payable  the  next  day  after 
they  were  made,  and  were  suable  the  next  day  thereafter." 
To  which  charge  plaintiff  excepted. 
The  jury  returned  the  following  verdict :   "  "We,  the  jury, 

a^A  n.-.  ™„»  ;„  *= f  T  Bell." 

i  his  motion  for  a  new  trial,  on 
requiring  said  witness,  (iarrard, 
lestione  propounded  to  liim  by 
errors  in  said  chaises  relating  to 
latured,  and  when  they  were  an- 
I  grounds  that  said  verdict  was 
the  court,  which,  amongst  other 

tion  of  the  judgments  in  favor  of 
the  day  they  bear  date,  but  at 
and  if  they  were  made  payable 
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e  day  after  date,  then  tliey  did  not  mature  until  the  end 
the  next  day  after  they  were  made,  and  were  not  suable 
itil  after  maturity  thereof ;  and  if  said  suits  were  brought 
fore  they  had  so  matured,  then  said  judgments  were  roid, 
d  the  jury  should  find  for  the  plaintiff." 
Because  the  verdict  of  the  jury  was  contrary  to  the  evi- 
nce, and  the  principles  of  justice  and  equity. 
Because  the  verdict  was  decidedly  and  strongly  against 
e  weight  of  the  evidenoe. 
Because  the  verdict  was  contrary  to  law. 
This  motion  for  a  new  trial  the  court  overruled;    and 
ereupon  the  plaintiff  excepted. 

1.  There  was  no  error  in  overruling  the  motion  for  a  new 
al  on  the  ground  that  the  court  refused  to  compel  the 
Itness,  Gi&rrard,  to  testify  aa  set  forth  in  the  record,  the 
ore  especially  as  the  plaintiff  consented  to  examine  him  as 
i  witness. 

2,  3,  i.  There  was  no  error  in  the  construction  of  the  re- 
ipt  given  by  Garrard,  as  the  attorney  of  K.  O.  Moses,  to 
e  executor  of  Jacob  I.  Moses ;  nor  as  to  the  time  the  notes 
came  due  and  payable,  as  stated  in  the  charge  of  the  court 
5.  Was  the  verdict  in  favor  of  Bell  contrary  to  law  i  The 
aintiff  alleges  that  the  notes  on  which  the  justice  court 
/a«.  were  founded  were  made  without  consideration,  and 
ere  fraudulent  and  void ;  were  made  with  the  purpose  and 
tention  of  defeating  the  collection  of  the  plaintiff's  debt, 
the  uncontradicted  and  unexplained  evidence  in  the  record 
akes  out  a  prima  /ode  case  of  fraud,  as  against  the  plain- 
S  in  obtaining  the  justice  court  judgments  in  &vor  of 
b11  against  Moses,  then  the  verdict  is  contrary  to  law.  In 
her  words,  if  the  uncontradicted  and  unexplained  evidence 

the  record  exhibits  such  a  state  of  facts,  aa  in  the  judg- 
ent  of  the  law  would  constitute  a  fraud  upon  the  rights 
'  the  plaintiff,  the  verdict  is  contraiy  to  law.  What  are  the 
idieputed  facts,  as  disclosed  by  the  evidence  I  That  the 
aintiff,  and  two  other  creditors  of  the  defendant  R.  0. 
.oeee,  had  seeured  enough  money  of  the  defendant  in  the 
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hands  of  the  garnishee,  to  satisfy  their  respective  claims ; 
that  in  August,  1874,  the  defendant,  Moses,  passing  through 
Columbus,  consulted  with  a  lawyer  how  the  money  then 
in  the  hands  of  the  garnishee  could  be  secured  for  a  debt 
he  said  he  was  owing  J.  Bell  for  board.     This  lawyer  ad- 
vised him  to  give  his  notes  for  $100.00  each,  have  them 
sued  at  once  in  a  justice  court,  have  personal  service  per- 
fected on  him  before  leaving  town,  and  obtain  judgments 
thereon  before  judgments  could  be  obained  in  the  attach- 
ment suits  in  the  county  court ;  that  said  R.  O.  Moses  then 
made  ten  notes  for  $100.00  each,  payable  to  the  order  of  J. 
Bell,  who  was  not  present,  defendant  Moses  saying  he  rep- 
resented her,  the  notes  being  dated  on  the  face  thereof.  New 
Orleans,  La.,  Ist  July,  1874,  when  in  fact  the  notes  were  ex- 
ecuted at  Columbus,  Ga.,  on  or  about  the  4th  of  August, 
1874,  and  suit  was  commenced   on   them   in   the  justice 
court  on  the  last  mentioned  day,  and  judgments  obtained 
thereon  of  prior  date  than  the  judgments  in  the  attachment 
suits  pending  in  the  county  court ;  that  afterwards,  said  R. 
O.  Moses  expressed  a  willingness  that  two  of  the  three  at- 
taching creditors  should  get  their  money,  and  the  claim  of 
J.  Bell  was  withdrawn  as  to  them,  leaving  the  plaintiff,  Raefle, 
alone  to  contend  with  J.  Bell  for  the  money  collected  on  his 
judgment.     There  is  no  conflicting  evidence  in  this  case. 
Assuming  the  evidence  disclosed  in  the  record  to  be  true  as 
to  the  object  and  purpose  of  executing  the  ten  promissory 
notes  payable  to  J.  Bell,  on  which  her  judgments  are  foun- 
ded, the  manner  and  circumstances  under  which  the  same 
were  executed,  coupled  with  the  fact  that  the  defendant, 
Moses,  appeared  to  have  the  control  of  the  claim  of  J.  Bell 
so  far  as  to  consent  that  two  of  the  attaching  creditors'  claims 
should  be  paid  out  of  the  money  in  the  hands  of  the  garni- 
shee, that  evidence  as  it  stands,  unexplained,  made  out  a 
prima  facie  case  of  fraud,  under  the  law,  to  defeat  the  col- 
lection of  the  plaintiff's  judgment,  and  there  being  no  other 
evidence  to  support  the  verdict,  it  was  contrary  to  law. 
Let  the  judgment  of  the  court  below  be  reversed. 
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GoldBmith,  comp.  gen.,  v%.  Kemp,  adm'r,  et  at. 

W.  L.  Goldsmith,  comptroller  general,  plaintiff  in  error, 
V8,  Morgan  Kemp,  administrator,  et  aZ.y  defendants  in 
error. 

Money  raised  by  the  sheriff,  under  an  execution  issued  by  the  comp- 
troller general  against  a  delinquent  tax  collector,  cannot  be  diverted, 
by  judicial  interference,  from  the  payment  of  such  execution.  The 
sheriff  cannot  be  required  by  rule  to  pay  the  money  to  the  plaintiff 
in  a  judgment  older  than  the  comptroller's  process.  His  duty  is  to 
remit  to  the  comptroller  without  delay. 

Taxes.  Money  Eule.  Judicial  Interference.  Before 
Judge  Crawford.    Marion  Superior  Court.    April  Term, 

1876. 

Kemp,  as  administrator,  ruled  the  sheriff,  requiring  him 
to  show  cause  why  he  should  not  pay  over  certain  money 
in  his  hands  to  an  execution  in  his  (Kemp's)  favor,  against 
Henry  N.  Hamilton.     The  sheriff  answered  as  follows : 

Had  placed  in  his  hands  an  execution  in  favor  of  peti- 
tioner, against  Hamilton,  dated  September  8th,  1866 ;  he 
did  not  make  the  money  because  there  was  no  property 
upon  which  to  levy  the  same  except  such  aa  had  been  set 
apart  as  a  homestead.  He  did  levy  an  execution  issued  on 
September  17th,  1873,  by  the  comptroller  general,  against 
Hamilton,  former  tax  collector,  principal,  and  the  securities 
on  his  bond,  upon  the  property  described  in  the  rule  nisi. 
It  was  sold  for  $111.00.  On  the  day  of  sale  Tillman  & 
Clements  placed  in  his  hands  an  execution  in  their  favor 
against  Hamilton,  issued  from  the  October  term,  1870,  of 
Marion  superior  court.  All  of  these  executions  are  now 
before  the  court,  and  respondent  asks  its  direction  as  to 
which  is  entitled  to  the  fund. 

The  court  ordered  it  paid  to  Kemp,  and  the  comptroller 
general  excepted. 

B.  B.  HiNTON  &  Son,  by  Z.  D.  Harrison,  for  plaintiff  in 
error. 

Ko  appearance  for  defendant. 
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Bleckley,  Judge. 

Tliat  the  state  may  be  Becnre  of  its  revenue,  and  realize 
the  same  with  that  promptitude  which  tlie  exigencies  of 
goverument  make  indispensable,  money  raised  from  tax 
collectors  by  a  sale  of  their  property  under  execution  daly 
issued  from  the  executive  department,  should  be  paid  over 
at  once,  and  not  be  arrested  in  the  hands  of  the  sheriff,  and 
held  np  until  a  course  of  litigation  can  be  gone  through 
with  to  ascertain  whether  some  citizen  lias  a  lien  npon  it 
superior  to  that  of  the  state.  This  sort  of  judicial  interfer- 
ence would  be  as  mischievous  as  any  other.  The  sheriff  is 
not  ordered  by  the  statute  to  make  return  or  report  of  his 
collections  to  any  court,  but  to  remit  them  to  the  comp- 
troller general.     Let  him  do  it.     Code,  sections  8S4,  912. 

Judgment  reversed. 


The  Cbntbal  BAn.B0AD  and  Banking  Company,  plaintiff 
in  error,  vs.  John  W.  Kelly,  defendant  in  error. 

1.  The  opinion  of  the  plaintifl  that  tlie  damage  from  the  crushing  of 

liis  hand,  caused  by  the  coupling  of  cars,  was  la  round  numliera  ten 

thousand  dollKra — Ihe  sum  he  had  sued  for — was  improperif  admitted 

as  evidence  to  the  jury.    What  influence  It  may  have  had  upon  the 

jury,  in  making  their  verdict,  cannot  be  eslimatad;  that  It  bad  Bome 

Influence  is  certainly  quite  proliable.  though  the  verdict  of  the  jury 

was  three  tlioutand  dollars,  and  not  ten  tbousand  dollare,  and  though 

made  an  estimate  of  the  damage. 

t>y  the  jury,  according  to  their  opinion  de- 

o,  such  as  the  loss  of  the  use  of  such  a 

right  hand,  the  dlmunition  of  ability  in  a 

ing  after  such  loes.  the  pain  and  Buffering 

bill  of  the  physician  and  the  expense  of 

S  and  circumstances  connected  vith  the 

le  jury  should  be  influenced  by  t2ie  opinion 

ad  numbers,  of  the  amount  of  the  damage, 

hen  capable  of  proof,  of  actual  damage, 
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and  of  the  enlightened  conscientious  belief  of  impartial  jurors  in  re- 
spect to  items  incapable  of  exact  proof,  such  as  the  feelings,  the  pain 
and  suflfering,  of  the  plaintiff,  etc. 

3.  The  sayings  of  the  conductor  to  the  fireman  at  the  next  station  are 
inadmissible,  particularly  when  offered  as  evidence  for  the  company. 

4  There  was  no  error  in  refusing  to  charge  that  **  when  a  party  contracts 
to  perform  a  service  which,  from  its  very  nature,  is  attended  with 
more  than  ordinary  risk,  he  must  take  the  consequences  himself,  and 
can  only  look  to  his  employers  when  the  latter,  through  itself  or 
agents,  has  unnecessarily,  improperly,  or  in  an  unusual  manner,  ex- 
posed him  to  danger  that  ought  to  have  been  avoided;"  nor  in  refusing 
to  charge  "that  the  jury  should  inquire  whether  a  prudent,  cautious 
man,  with  full  use  of  both  hands,  could  have  coupled  the  cars  at  that 
time  without  injury  or  accident  to  himself,  and  if  so,  the  plaintiff  is 
not  entitled  to  recover."  The  questions  are  the  fault  of  the  plaintiff 
and  the  negligence  of  the  company,  without  regard  to  the  nature  of 
the  business  or  the  condition  of  plaintiff's  hands.  If  the  business  was 
very  dangerous,  the  duty  was  upon  both  parties  to  use  the  more  care 
and  diligence ;  if  there  was  a  defect  in  the  left  hand  of  the  plaintiff, 
the  defendant  should  have  noticed  the  patent  defect  before  employing 
him  about  such  work.  In  both  cases  the  responsibility  was  equally 
balanced,  and  the  general  principle  of  law  was  unaffected. 

5.  The  presumption  of  law  that  the  plaintiff,  being  an  employee,  is 
without  fault,  arises  only  when  he  is  wholly  disconnected  with  duties 
about  the  particular  business  in  which  he  was  hurt ;  when  he  is  a  party 
engaged  in  the  duty  in  discharging  which  he  is  hurt,  the  onus  is  upon 
him  to  show  himself  without  fault;  so  soon  as  he  does  that,  the  pre- 
sumption arises  that  the  other  employees  engaged  with  him  in  the 
duty  were  at  fault  or  negligent,  and  the  ontu  is  shifted  upon  the  com- 
pany to  show  them  without  negligence;  and  this  principle  reconciles 
the  cases  decided  by  this  court,  when  applied  to  the  facts  of  each. 

6.  A  new  trial  being  granted  on  the  sole  ground  that  the  court  admitted 
in  evidence  the  opinion  of  plaintiff  that  he  was  damaged,  and  ought 
to  recover  $10,000,  it  is  considered  improper  to  express  any  opinion 
on  the  merits  of  the  case  in  respect  to  the  weight  of  the  evidence  on 
the  question  of  fault  in  the  plaintiff  and  negligence  in  the  defendant, 
or  in  regard  to  the  amount  of  damages,  whether  excessive  or  not. 

Eailroadfl.  Evidence.  Witness.  Damages.  Principal 
and  Agent.  Master  and  Servant.  Before  Judge  Johkson. 
Jefferson  Superior  Court.    May  Term,  1876. 

Reported  in  the  opinion^ 

Jackson,  Lawton  &  Basixgeb;  R.  W.  Carswell,  for 
plaintiff  in  error. 
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Cai:j  &  PoiHiLL ;  H.  D.  D,  Twiggs,  for  defendant, 

Jackson,  Judge. 

This  suit  was  brought  by  ICelly  against  the  railroad  com- 
pany for  damages  received  by  liiin  wlnle  engaged  in  coup- 
ling the  care  of  the  company.  He  was  in  their  employment 
a^  a  train  liand,  and  this,  in  connection  witli  other  business, 
was  hip  duty.  The  injury  received  was  tlie  maslting  of  the 
right  hand  bo  ae  permanently  to  deprive  him  of  the  use  of 
it.  and  the  verdict  of  the  jury  was  three  tliousand  dollars. 
Tlic  evidence  in  respect  to  any  fault  being  in  the  plaintiff, 
and  the  negligence  of  the  defendant's  other  agents,  was 
conflicting.  It  was  in  proof  tliat  the  other  hand  of  tlie 
plaintifE  had  always  been  comparatively  disabled,  and  one 
of  the  reqneets  to  charge  seemed  to  be  predicated  upon  this 
circumstance. 

The  defendant  moved  for  a  new  trial  on  various  grounds 
of  error  in  admitting  or  rejecting  evidence,  in  refusing  to 
charge  the  jury,  and  the  usual  grounds  that  the  verdict  was 
against  the  law  and  the  evidence,  and  also  that  the  damages 
were  excessive.  The  court  below  declined  to  grant  the  mo- 
tion, and  the  defendant  excepted.  We  shall  consider  the 
grounds  pressed  here. 

1,  Tlie  firet  of  these  grounds  is,  that  tlie  court  ought  not 
to  have  admitted  in  evidence  the  opinion  of  the  plaintiff 
that  he  was  damaged  ten  thousand  dollars,  and  that  he  ought 
*„  »«»..ai.  tiio*  «r.m  =11  »i.=t  he  had  declared  upon. 

ion  should  not  have  gone  to  the 
elaborate  opinion  in  declining 
distinguished  judge  presiding 
ig  to  the  jury  did  no  harm,  even 
;ause  the  plaintiff  alone  gave  his 
18  810,000,  and  that  the  jury,  by 
id  tliat  they  did  not  regard  his 
that  they  did  not  find  exactly 
but  it  does  not  show  that  the 
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I  did  Dot  affect  their  verdict.  This  opinion  of  the 
to  himself,  Bwom  to,  may  have  increased  their  fiiid- 
lU  probability  it  did ;  and  if  it  did  increase  the  find- 
if  it  was  illeg^,  the  defendant  was  injured  in  a 
point,  and  a  new  trial  should  be  granted :  Code, 
nd  cases  cited.  So  that  the  question  is,  was  the 
of  the  plaintiff  admissible,  to  swear,  in  round  num- 
.t  he  was  damaged  $1(',000,  and  ought  to  recover 
a  of  money?  Unless  the  opinion  of  an  indifferent 
)ras  admissible  to  prove  the  round  sum  of  damage, 
ir  that  the  opinion  of  the  plaintiff  ought  not  to  be 

1.  He  is  the  last  man  who  ought  to  be  allowed  to 
opinion,  because  he  must  be  under  the  influence  of 

t  bias  that  his  own  case  would  give  to  his  opinion, 
juining  the  authorities,  we  are  unable  to  find  a  single 
:re  the  opinion  of  any  witness  was  allowed  to  go  to 
,  that  in  a  personal  tort  of  this  kind  the  plaintiff  was 
I  and  ought  to  recover  so  mndi  money,  no  matter 
isons  the  witness  gave  therefor ;  and  we  have  been 
ind  only  one  case  where  it  was  ruled  that  such  opin- 
inadmissible.  We  suppose  that  the  qnestion  was 
so  free  from  doubt,  on  general  principles,  that  it 
1  rarely,  if  ever,  made.  In  llth  Louisiana,  ITS,  it 
esly  ruled  to  be  inadmissible,  and  such  seem  to  be 
ictions  necessarily  drawn  from  the  text  writers  on 
B  and  damages.     See   Starkie,  by   Sharswood,  side 

2,  et  seg. ;  Sedgwick  on  Damages,  748-9,  et  seq. 
son  is  that  the  jury  are  to  estimate  the  damages — 
r  opinion  which  is  to  form  the  verdict  and  decide 

is  true  that  our  Code  is  broad  upon  tlie  subject — 
867.  Bnt,  after  all,  it  is  but  a  compendium  of  the 
I  law.  It  simply  enacts  that  when  the  question 
umination  and  to  be  decided  by  the  jury,  is  one  of 
any  witness  may  swear  to  his  opinion,  giving  his 
therefor ;  but  if  the  issue  be  as  to  fact,  generally 
ot  give  it.    In  every  case  the  verdict  at  last  is  the 
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opinion  of  the  jury  on  the  evidence,  and  we  cannot  think 
that  our  law  is,  that  in  every  case  the  jury  may  base  tlieir 
opinion  upon  the  opinion  of  witnesses  of  what  the  damage 
ought  to  be ;  or  that  every  witness,  by  giving  a  reason  for 
it,  may  tell  the  jury  :  "  I  tliink  in  this  case  you  ought  to 
give  ten  thousand  dollars,  or  one  thousand,  or  any  other 
given  sum,  because  the  pain  must  have  been  great,  and  the 
loss  of  the  limb  did  the  plaintiff  much  harm."  We  think 
that  the  meaning  of  the  Code  is  the  old  law — when  the  issue 
is  one  of  opinion,  as  sanity  or  insanity,  or  hand-writing,  or 
the  value  of  an  animal,  or  such  matters  as  are  matters  of 
opinion  only,  and  can  be  better  elucidated  in  that  way,  there 
experts  may  give  opinions  without  reasons,  and  anybody 
familiar  with  the  facts  may  give  his  opinion  with  his  rea- 
sons. 

In  a  case  like  this,  especially,  we  think  the  opinion  ought 
not  to  have  been  admitted.  The  plaintiff  had  as  well  have 
been  permitted  to  swear  broadcast  to  his  whole  declaration. 
Besides,  although  he  states,  in  other  parts  of  his  evidence, 
how  he  was  hurt,  he  does  not  itemize,  even  in  opinion,  the 
several  items  which,  in  his  opinion,  made  up  the  ten  thous- 
and dollars.  The  whole  thing  seems  to  us  to  be  too  loose, 
and  to  open  the  door  too  vide,  especially  when  a  tncm 
swears  daTnages  into  his  ow7i  pocJcet.  Indeed,  our  Code, 
in  another  place,  leaves  the  jury  to  decide,  according  to  their 
own  enlightened  conscience,  what  damage  ought  to  be  given 
for  pain  and  wounded  feelings,  and  things  of  that  sort — 
that  is  to  say,  the  damage  for  such  hurt  is  to  be  fixed  by 
their  opinion  of  the  nature  of  the  pain,  bodily  and  mental, 
according  to  their  consciences,  enlightened  by  the  facts  of 
the  case — Code  §§3066-3067.  This  opinion  of  theirs,  we 
think,  should  be  their  own,  uninfluenced  by  that  of  others, 
especially  by  that  of  the  plaintiff  in  the  action. 

3.  The  second  error  argued  before  us,  was  that  the  court 
should  have  admitted  certain  sayings  of  the  conductor  to 
the  fireman  when  they  reached  the  next  station,  ten  miles 
off,  the  conductor  being  dead  when  the  case  was  tried.   We 
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think  the  sayings  inadmissible,  especially  for  the  company. 
We  have  held  them  inadmissible  even  against  the  company, 
unless  part  of  the  res  gestae.  The  conrt  was  right  to  reject 
them— 66  (?a.,498. 

4.  The  next  complaint  is,  that  the  court  erred  in  I'efusing 
to  charge  to  the  effect  that  when  one  contr^wjts  to  do  a  dan- 
gerous thing,  the  risk  is  his  own,  and  he  must  take  the  con- 
sequences ;  and,  unless  he  is  ordered  to  act  in  an  unusual 
manner,  he  cannot  look  to  his  employer ;  and  that  if  a  man 
with  two  good  hands,  acting  cautiously  and  prudently,  could 
have  escaped  without  hurt,  then  the  jury  should  find  no 
damages. 

We  see  no  error  in  either  of  these  refusals.  The  increase 
of  risk,  from  the  danger  of  the  work,  should  render  the 
employee  more  cautious,  of  course ;  but  it  should  also  make 
the  other  servants  of  the  company,  whose  duty  it  is  to  con- 
trol things  in  connection  with  his  work,  more  cautious, 
too.  In  this  case  it  should  have  made  tlie  conductor  more 
cautious  in  giving  signals,  and  the  engineer  more  cautious  in 
executing  his  commands  when  signaled  by  him,  a£  well  as 
the  coupler  of  the  cars  more  cautious  in  what  he  did.  The 
law  remains  the  same.  The  increased  caution  of  the  one  is 
balanced  by  that  of  the  others,  and  the  legal  principle  which 
controls  all  railroad  cases,  where  employer  and  employee  are 
concerned,  is  unaffected. 

So  in  respect  to  the  defect  of  this  plaintiff's  left  hand. 
The  company  employed  him  knowingly — ^he  was  employed 
for  this  work — ^he  held  himself  competent  to  do  it,  and  they 
thought  so,  too.  He  was  bound  to  be  so  cautious  as  to  be 
without  fault,  and  the  other  employees  were  bound  to  be 
free  from  negligence. 

5.  The  questions  were :  Was  he  without  fault  ?  Were 
they  negligent  ?  And,  inasmuch  as  the  case  will  be  tried 
over,  we  think  it  as  well  to  lay  down  what  we  regard  as  the 
law  applicable  to  the  case,  and  to  review  our  own  rulings  in 
regard  to  similar  cases.  Unquestionably,  it  must  appear  both 
that  the  plaintiff  was  without  fault,  and  that  the  defendant, 
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by  its  other  agents  and  Bervants,  waa  negligent ;  but  one 
or  both  of  these  facta  may  appear,  by  presiiniption  of  law, 
against  tlie  company,  according  to  the  facts  of  each  case,  to- 
wit :  whether  plaintiff  was  hurt  by  reason  of  a  catastrophe 
which  occurred  in  business  in  which  he  was  participating,  or 
in  a  matter  in  which  lie  had  no  concern  at  all  ? 

We  think  that  in  this  ca,se,  inasmuch  as  this  employee, 
this  plaintiff,  was  engaged  with  other  employees  of  the  com- 
pany about  tlie  coupling  of  the  cars,  that  he  cannot  invoke 
the  presumption  of  negligence  against  the  company,  and  of 
faultlessness  in  himself,  as  a  passenger  could  do ;  or  as  an 
employee  could  do,  who  was  hurt  by  other  employees  in  mat- 
ters with  which  he  was  wholly  disconnected.  For  instance, 
an  employee  is  engaged  to  sweep  the  cars,  to  wait  on  passen- 
gers, to  keep  the  baggage,  check  it,  etc.,  etc.,  and  has  nothing 
to  do  with  the  management  of  the  running  of  the  cars.  By 
the  negligence  or  fault  of  the  conductor  or  engineer  in  run- 
ning tiie  cars,  he  is  hurt ;  we  hold  that  he  is  upon  the  foot- 
ing of  a  passenger  and  every  presumption  is  against  the  com- 
pany, and  that  he  is  without  fault,  just  as  it  would  be  in 
case  of  a  passenger. 

But  if  the  conductor  or  engineer,  who  together  control 
the  running  of  the  cars,  sue  the  company  for  damage  oc- 
casioned by  running  the  cars,  the  presumption  that  the  plain- 
tiff was  without  fault,  and  that  the  company  was  negligent, 
would  not  arise.  In  such  case  the  engineer  nmst  show  him- 
self without  fault  if  he  sue,  and  then  tJie  presumption  would 
be  that  the  conductor  was  negligent,  and  it  would  be  for  the 
ose  the  case. 

8  absurd  to  allow  a  man  to  presume 
hers  negligent,  when  all  were  con- 
hat  brought  about  the  catastrophe 
le  had  nothing  to  do  with  that  busi- 
ly the  company,  but  in  a  totally  dif- 
ht  that  he  should  be  considered,  or 
that  those  who  worked  at  the  thing 
should  be  presumed  to  be  blamable. 
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Having  nothing  to  do  with  it,  he  wonld  be  jnst  as  blame- 
less as  a  passenger,  and  every  presumption  that  the  law  gives 
to  the  passenger,  it  should  give  to  him. 

Kow,  if  this  plain  principle  be  applied  to  the  facts  of  all 
the  cases  on  which  it  bears,  and  the  distinction  be  taken,  we 
think  they  will  be  found  to  harmonize,  wljatever  may  have 
been  the  dicta  or  reasoning  of  the  judge  delivering  the 
opinion  in  each  case.  See  63  Ga.^  488 ;  54  Ga.,  509 ;  56 
Ga.^  586,  and  Central  Railroad  amd  Bamkmg  Company 
vs,  JKenn/j/y  decided  at  this  term. 

Therefore,  in  this  case,  as  this  duty  of  coupling  care  was 
on  this  employee,  in  union  with  the  conductor  in  signaling, 
and  the  engineer  in  backing  the  cars,  he  must  show  aflirma- 
tively  that  he  was  himself  without  fault,  and  then  the  pre- 
sumption is  that  the  others  were  negligent,  and  this  will  en- 
title him  to  recover,  unless  the  company  rebuts  this  pre- 
sumption of  their  negligence,  by  consistent  proof. 

6.  As  the  ease  will  be  tried  again,  we  think  it  improper  to 
pass  upon  the  weight  of  evidence  or  alleged  excess  of  dama- 
ages.  The  new  trial  is  granted  solely  because  of  the  admis- 
sion of  plaintifiPs  opinion  that  he  was  damaged  ten  thousand 
dollars,  and  ought  to  recover  that,  it  being  the  sum  named 
in  his  declaration. 

Judgment  reversed. 


Andrew  W.  Walker,  plaintiff   in  error,  vs.  Allen  W. 

Turner  et  al.,  defendants  in  error. 

A  judge  of  the  superior  court  has  no  authority,  by  consent  of  counsel, 
to  render  a  judgment  in  vacation  on  a  bill  in  equity  for  a  new  trial, 
the  facts  being  undisputed,  no  order  having  been  granted  in  term 
authorizing  such  action.  What  purports  to  have  been  the  judgment 
refusing  a  new  trial,  should  be  set  aside,  and  the  bill  left  to  stand 
upon  the  docket  as  if  no  such  order  had  been  passed. 

Judgments.    Practice  in  the  Superior  Court.    New  Trial. 
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Before  Judge  Hall.    Henry  County.    At  Chambers.    May 
22d,  1876. 

Beported  in  the  decision. 

T.  W.  Thubhond;  D.  J.  Bailey,  by  Z.  D.  Harrison,  for 
plaintiff  in  error. 

Speeb  &  Stewart  ;  J.  J.  Floyd,  for  defendants. 

Warner,  Chief  Justice. 

It  appears  from  the  bill  of  exceptions  in  this  case,  and 
the  certificate  of  the  presiding  judge  thereto,  that  when  the 
case  was  called  for  trial,  the  defendants  made  a  motion  to 
dismiss  the  complainant's  bill  for  want  of  equity,  and  the 
court  being  about  to  sustain  that  motion,  when  the  counsel 
for  complainant  insisted  it  was  simply  a  bill  for  a  new  trial, 
when  the  presiding  judge  directed  the  papers  to  be  handed 
to  him,  stating  that  he  would  determine  the  case  as  made 
by  complainant's  bill,  there  being  no  issue  made  on  the 
statements  contained  in  the  bill.  This  was  assented  to  on 
both  sides.  The  judge  examined  the  bill  and  passed  on  the 
same  in  vacation,  and  refused  to  grant  the  new  trial  as 
prayed  for.  Whereupon  the  complainant  excepted.  The 
judgment  of  the  presiding  judge,  so  rendered  in  vacation, 
did  not  dismiss  the  complainant's  bill ;  that  remains  pending 
in  the  court  just  as  it  did  when  the  papers  were  handed  to 
the  judge,  so  far  as  is  shown  by  the  record.  Neither  does 
it  appear  in  the  record,  that  when  the  papers  in  the  case 
were  handed  to  the  judge,  in  open  court,  with  the  agree- 
ment of  counsel  that  he  might  determine  the  question  as 
to  granting  the  new  trial  prayed  for,  that  there  was  any 
order  taken  and  entered  on  the  minutes  of  the  court,  that 
the  judgment  might,  or  should  be,  rendered  in  vacation. 
The  judges  of  the  superior  courts  of  this  state  cannot  ex- 
ercise any  power  out  of  term  time,  except  the  authority  is 
specially  granted ;  but  they  may,  by  order  granted  in  tenn. 
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judgment  in  vacation.  Code  249.  We  are  not 
it  the  judge  of  the  8U|}erior  court  had  any  express 

granted  to  hitn  by  law,  to  liave  rendered  the  judg- 
itioned  in  the  record,  refusing  a  new  trial,  in  vaca- 
e  being  no  order  granted  in  term  time  authorizing 
)  so, 

iW8,  therefore,  tliat  what  purports  to  have  been  the 
t  of  the  presiding  judge,  rendered  in  vacation, 
;  reversed  and  set  aside,  and  that  the  complainant's 

upon  the  docket  of  the  court  just  as  it  did  when 
■B  tlierein  were  handed  to  the  judge,  as  set  forth  in 
f  exceptions,  to  be  disposed  of  according  to  law. 
«nt  reversed. 


''alknee  &  Company,  plaintifFs  in  error,  vs.  Loring 
Lane,  defendant  in  error. 

i;oods  are  bought  at  deflniu  prices  in  one  market  for  enle  in 
and  the  buyer  has  full  asd  fur  opportunity  to  eiamine  for 
the  seller  (if  he  practice  no  fraud)  will  not  be  held  to  wBrrant 
B  to  be  aa  low  as  any  in  the  former  market,  and  !ow  enough 
ce  a  profit  in  the  latter,  though  he  may  »ay  they  are  so,  and 
he  buyer  may  believe  it  and  act  upon  that  belief. 
ct  right  beyond  all  doubt  should  stand,  though  some  errors 
[  in  the  charge. 

Warranty.     New  Trial.      Before  Judge    Hill. 
jerior  Court.     April  Terra,  1876. 

)rought  complaint  against  Falkner  &  Company,  on 
sed  account,  aggregating  $445.00.     The  defendant 
as  follows: 
B  general  issue. 

it  the  contract  of  purchase  was  made  in  New  York 
)ar  1874;  that  the  plaintiff  agreed  to  Bell  the  goods 
en  wholesale  prices  in  New  York  and  in  the  leading 
of  America;  that  the  plaintiff,  in  violation  of  this 
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contract,  charged  the  defendant,  in  exceee  of  such  priceis, 
the  sum  of  $303.14. 

3.  That  it  was  a  part  of  said  contract  tliat  the  plaintiff  was 
to  eell  the  goods  at  encli  prices  as  to  enable  the  defendants  tu 
gacceesftilly  compete  with  other  mercJianta  in  tJie  city  of 
Macon,  engaged  in  the  same  business.  That  tlie  charges 
made  were  in  exceee  of  such  as  would  allow  the  euccessfnl 
competition  with  the  other  Maeou  merchants,  tlie  sum  of 
$3t)3.14. 

The  plaintiff  testified  tliat  the  goods  were  sold  at  the  cus- 
tomary New  York  prices.  He  denied  the  contract  set  up  in 
defendant's  pleas. 

The  defendant,  Falkner,  testified  snbstantially  to  the  facts 
set  forth  in  the  pleas. 

Other  evidence  was  introduced  tending  to  show  tliat  tlie 
ciiarges  were  from  twenty  to  forty  per  cent,  above  wliat  could 
be  paid  for  goods  and  enable  the  purchaser  to  make  a  reason- 
able profit  in  the  Macon  market. 

The  jury  found  for  the  plaintiff  the  full  amount  sued  for. 
Tlie  defendauts  moved  for  a  new  trial  because  tlie  verdict 
was  contrary  to  the  law  and  the  evidence,  and  because  the 
court  erred  in  its  cliarge. 

In  vHew  of  the  decision  it  is  unnecessary  to  give  the  cliarge. 

The  motion  was  overruled,  and  the  defendants  excepted. 

Washington  Bessao,  for  plaintiffs  in  error. 

G.  "VV,  GcsTiN ;  R,  "W".  Jemisom  ;  C.  E.  Long,  for  defendant. 

Bl£ckle7,  Judge. 

con,  being  in  New  York  and  there 
i-sale  in  hie  trade  at  Macon,  buying 
irecise  and  definite  prices,  no  fraud 
iced  by  the  seller,  the  seller  sa;>-ing, 
sell  the  goods  as  cheap  as  tliey  could 
d  cheap  enongh  to  enable  the  buyer 
with  other  dealers  in  Macon  and 
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roiit,  the  transaction  is  not  one  in  which  the  seller 
d  hie  prices  or  left  them  to  be  modified  by  subsequent 
es  or  event*.  If  the  goods  when  received  and 
by  the  buyer  did  not  vary  from  the  samples,  they 
paid  for  at  the  stipulated  prices.  The  buyer  had 
fair  opportunity  to  examine  both  markets  for  liim- 
to  satisfy  his  own  mind  as  to  prices  and  his  pros- 
profit.  It  was  his  own  folly  if  he  omitted  to  do 
?a.  242. 

ere  the  verdict  is  right  beyond  all  doubt,  the  chai^ 
lurt  need  not  be  corrected — certainly  not  as  to  veiy 

leut  affirmed. 


tluNKOE,  plaintiff  in  error,  tw.  Wnxun  S.  Basik- 
QER,  defendant  in  error. 

for  the  boncflt  of  «  slave,  Id  1857,  was  incon^atent  with  the 
HIS  (if  the  net  of  1816,  and  void ;  and  the  wUl  muet  be  cod- 
inilvr  the  law  as  it  existed  at  that  date.  This  case  is  fully 
tiy  BntMtt  M.  WitUomu,  46  Gn.  8W. 

its.  Wills,  Before  Judge  CmsoLM.  City  Court 
mall.    May  Term,  XSi6. 

wi  in  tlio  opinion. 

itY.\w,  by  brief,  for  plaintiff  in  error. 

:k!i  I.Kvr ;  R  E.  Ijutkb,  for  defendant. 

w.  JlldgU. 

K<nitlt>rdio«)  in  ISAT,  Wring  a  last  will  and  testament 
\\  who  )H>)tt(>«tht*d  to  Ba^inger  a  certain  sum  of 
ir  tl»o  im<  wf  S^'Iina  Munivie  during  her  life,  then  to 
if  Si,>)ii)»'»  oliildrvn,     Sclina  and  her  children  were 
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elaves  at  the  date  of  the  will.  Basinger  paid  the  intereet 
to  her  regularly  until  1861 ;  then  going  into  the  war,  he  turned 
over  the  fund  to  another,  who  took  it  with  the  trust.  Selina 
Mnnroe  brought  suit  for  the  interest  due,  in  the  city  court 
of  Savannah,  and  the  jury  found  for  the  defendant  under 
the  chat^  of  the  court.  A  motion  for  a  new  trial  was 
made  and  overruled  by  the  court,  and  plaintiff  excepted. 

The  controlling  questions  are,  was  the  bequest  void  when 
made,  under  the  act  of  ISIS,  and  now  that  the  plaintiff  Ib 
free,  will  the  law  then  applicable  to  the  construction  of  the 
will,  rendering  the  bequest  void,  aa  given  for  slaves,  be  ap- 
plied i  Both  questions  are  answered  in  the  affirmative  by 
this  court  in  Bennett  m.  WiUiams,  46  Ga.  399,  That  case 
covers  and  controls  this. 

Judgment  affirmed. 


Jaues  a,  Dabset,  plaintiff  in  error,  vs.  Sylvester  Mumpford, 
defendant  in  error. 

1.  Where  aa  execution,  based  on  a  judgment  obtained  in  December, 
1860,  was  leried  on  two  lota  of  land,  and  the  defendant  filed  an  affi- 
dsvit  of  illegality  upon  the  ground  tbat  the  land  levied  on  was  Bet 
apart  to  him  as  a  homestead  exemption  under  the  taw  of  force  in  1864, 
and  tbat  tie  was  entitled  to  aeventf  acres  of  such  land,  together  with 
the  dwelling-house  and  improvements,  notexceedlng^SOO.OO  in  value, 
inor  children: 

was  properly  overruled,  it  not  being 
and  levied  on,  including  the  dwell- 
:ed  and  laid  off  as  bis  homestead  ex- 

:ecution  between  the  parties  thereto, 
I  at  stated  times,  the  judgment  and 
will  prevent  the  dormancy  of  the 
loint  from  which  the  statute  of  llmi- 

It  relieve  the  property  of  the  bank- 
not  proved  in  the  bankrupt  court. 
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Daney  9$.  Mampford. 

Illegality.  Homestead.  Judgment.  Statute  of  Limita- 
tions. Bankrupt.  Before  Judge  Hansell.  Lowndes  Su- 
perior Court.     May  Term,  1876. 

Reported  in  the  decision. 

C.  S.  Morgan,  by  brief,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  an  affidavit  of 
illegality  to  an  execution  issued  against  the  defendant,  which 
was,  by  agreement  of  the  parties,  submitted  to  the  consider- 
ation and  judgment  of  the  court,  without  the  intervention  of 
a  jury.  The  court  overruled  the  grounds  of  illegality  taken 
by  the  defendant  in  his  affidavit,  whereupon  the  defendant 
excepted. 

The  grounds  of  illegality  alleged  by  the  defendant  in 
his  affidavit  were,  that  on  the  second  day  of  December, 
1873,  he  entered  into  an  agreement  in  writing  with  the 
plaintiffs  attorney,  which  was  entered  on  the  execution  and 
signed  by  the  parties  as  follows :  "  It  is  agreed  between  the 
parties  that  upon  the  payment  of  one  hundred  dollars  on  or 
before  the  first  day  of  January  next,  and  one  hundred  dol- 
lars on  or  before  the  first  day  of  January,  1875,  this  ^.  /a.y 
and  the  judgment  upon  which  it  is  issued,  shall  be  considered 
as  settled,  paid  oflE,  and  discharged."  That  afterwards,  on 
the  16th  of  December,  1873,  the  defendant  was  adjudicated 
a  bankrupt,  and  that  on  the  10th  of  November,  1874,  he  ob- 
tained his  final  discharge  in  bankruptcy  from  all  his  debts 
and  liabilities ;  that  the  land  levied  on  was  set  apart  to  him 
as  a  homestead  exemption  under  the  provisions  of  the  law 
of  force  in  this  state  in  1864,  and  that  he  is  entitled  to  seventy 
acres  of  the  lands  levied  on,  together  with  the  dwelling- 
house  and  improvements,  not  exceeding  two  hundred  dollars 
in  value,  as  a  homestead  for  himself  and  family  of  minor 
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children,  and  that  the  judgment  on  which  said  execution  issued 
was  dormant.  The  judgment  on  which  the  execution  issued 
was  obtained  30th  December,  1860,  and  wajs  therefore  a  lien 
on  the  defendant's  property,  and  although  he  promised  to 
discharge  that  lien  by  the  payment  of  the  two  hundred  dol- 
lars, as  specified  in  his  agreement,  still  he  did  not  do  so  by 
the  payment  of  the  money,  and  it  was  not  discharged  by  his 
going  into  bankruptcy,  the  plaintiff  not  having  proved  his 
judgment  debt  in  the  bankrupt  court.  The  execution  was 
levied  on  two  lot«  of  land  as  the  property  of  the  defendant, 
on  the  6tli  of  April,  1876,  and  it  is  not  alleged  that  the 
seventy  acres  of  land  levied  on,  including  the  dwelling- 
house,  to  which  he  claims  to  be  entitled  as  a  homestead  ex- 
emption, has  ever  been  laid  off  and  designated  as  his  home- 
stead exemption.  The  statute  of  limitations  having  been 
suspended  until  the  2l8t  of  July,  1868,  it  did  not  commence 
running  against  the  plaintiff's  judgment  before  that  date, 
and  seven  years  had  not  elapsed  from  that  time  to  the  date 
of  the  agreement  entered  on  the  execution  and  signed  by 
the  parties,  as  before  mentioned.  As  between  the  parties 
themselves,  that  agreement  entered  on  the  execution  and 
signed  by  them,  was  such  a  recognition  of  the  validity  of  the 
execution  as  would  prevent  it  from  being  considered  as  dor- 
mant by  the  court.  If  the  parties,  plaintiff  and  defendant, 
recognized  the  execution  aa  a  valid  subsisting  execution  on 
the  2d  of  December,  1873,  surely  the  court  ought  to  have 
done  so.  We  find  no  error  in  overruling  the  defendant's 
affidavit  of  illegality. 

Let  the  judgment  of  the  court  below  be  aflSirmed. 


A.  J.  SMTrn,  plaintiff  in  error,  vs.  M.  H.  Bush,  defendant 

in  error. 

1.  The  answer  of  an  attorney  at  law,  made  to  a  rule  against  him  for 
not  pajring  over  money  collected  for  his  client,  is  traversable,  and 
the  traverse  is  to  be  tried  by  a  jury. 
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rerdict,  on  the  Bpeclal  iasue  presented,  is  sufflclently  supported 
le  evidence. 

client  has  his  option  to  enforce  the  rule  sbaolule  against  bis 
ney,  by  attachment  or  by  fieri  faeiat. 

re  demand,  as  preliminary  to  the  rule  nui,  seems  not  to  have 
controverted  in  the  court  below,  the  sole  point  of  the  answer  - 
;  a  denial  that  the  money  was  collected,  and  the  answer  being 
1  by  the  juiy  to  be  untrue,  the  judgment  making  absoluie  the 
will  not  be  disturbed  because  the  record  contains  no  evidence 


imey  and  Client.    Rule.    Practice  in  the  Superior 
Attachment.     Contempt.     Demand.     New  Trial, 
:  Judge  Clabx.     Webster  Superior  Court.     Septera- 
srm,  1876. 

3  moved  a  rule  ^^inet  Smith  requiring  him  to  Bhow 
irhj  he  should  not  pay  over  an  amount  of  money  col- 
by  him,  ae  movant's  attorney,  on  a  note  made  by  one 
placed  in  liis  hande  for  collection.  Smith  answered, 
itance,  as  follows :  Admits  that  the  note  was  placed 
liauds  by  movant,  for  collection,  he  then  being  a  prac- 
attomey.  Admits  the  collection  of  $60,00  on  the 
but  avers  that  such  sum  was  paid  over  to  movant. 
s  that  such  amount  is  all  that  he  has  ever  collected 
ving,  over  and  above  reasonable  attorney's  fees.  At 
le  of  this  payment  respondent  informed  movant  of  a 
le  by  King  to  pay  the  balance  due  on  the  note,  and 
h1  inatructiouB  to  indulge  him.  Shortly  thereafter 
ibsconded  from  the  state,  without  making  any  further 
nt,  and  by  instructions  of  movant,  respondent  placed 
te  in  the  hands  of  an  attorney  in  Alabama,  for  col- 
He  is  advised  that  such  attorney  has  made  no  other 
ion. 

I  answer  was  traversed  by  the  movant,  and  the  ieeue 
)pmed,  submitted  to  a  jury. 

'ant  teetitied,  in  substance,  as  follows:  The  note  was 
in  tlie  hands  of  Smith  for  collection,  in  1866.  He 
imed  tliat  Smith  had  bought  lands  from  King,  and 


ATLANTA,  JANUAKY  TEKM,  1877. 


owed  Uim  some  $1,500.00.  This  fact  led  witness  to  place 
the  note  in  Smith's  hands,  believing  he  wonld  have  no 
trouble  in  saving  the  debt  for  him.  Smith  paid  him  $60.00, 
saying  he  would  retain  $2.50,  which  he  had  over  that  amoant, 
for  his  fee.  He  never  authorized  Smith  to  send  the  note  to 
an  attorney  in  Alabama,  and  knew  nothing  about  it  for  some 
time  after  Xing  had  gone.  Smith  stated  tliat  he  could  save 
ttie  debt  for  him. 

King  deposed  that  in  the  settlement  of  the  land  matter 
between  himself  and  Smith,  the  entire  amount  due  on  the 
note  to  movant,  was  paid. 

Smith  testified  substantially  as  the  facts  are  set  forth  in 
his  answer. 

Jones,  the  Alabama  attorney  to  whom  Smith  sent  the 
note,  deposed  that  King  was  insolvent ;  that  the  money  was 
never  collected  by  him,  and  that  the  note  was  lost  in  his 
office. 

The  jary  found  the  issae  in  favor  of  the  movant.  The 
court  thereupon  ordered  a  rule  absolute  to  issue  against  the 
respondent,  requiring  him  to  pay  the  amount  collected 
within  live  days,  and  directing,  in  default  thereof,  tliat  he 
be  attached. 

Respondent  moved  for  a  new  trial  upon  the  following 
grounds,  to- wit: 

~  ~  lict,  and  the  rule  absolute,  predicated 

the  reason  that  the  proceedings  on 
len  determined  by  tlie  court  and  not 

ig  to  the  evidence,  this  was  not  such 
a  rule  against  an  attorney,  it  appear- 
ider  which  respondent  took  the  note 
tve  the  same  for  movant  by  retaining 
te  debt  he  owed  King  for  the  land, 
at  law  to  collect  the  same, 
liot  was  contrary  to  the  evidence, 
iswer  of  respondent  having  denied 
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he  had  collected  the  money,  it  was  not  competent  to 
jrse  the  same,  but  movant  was  remitted  to  his  action  at 

h.  Because  said  rule  absolute  is  void  aa  it  provides  for 
;ta«hment  for  contempt,  whilst  the  law  provides  another 
different  mode  of  enforcement. 
lie  motion  was  overruled,  and  the  respondent  excepted. 

!AWK!Na  &  Hawkins  ;  Thomab  H.  Pickett,  for  plaintiff 


uERBY  &  Son,  for  defendant, 

LBCKLKY,  Judge. 

.  When  an  attorney  at  law  is  mled  for  not  paying  over 
ley  collected,  his  answer  to  the  mle  is  traversable ;  and 
issue  thus  formed  is  for  trial  by  a  jury.  Code,  §§3950, 
3,  3954. 

.  The  verdict  is  not  without  safHcient  evidence  to  sup- 
t  it,  on  the  special  matter  put  in  issue  by  the  answer  and 
traverse. 

.  An  attorney  at  law  is  an  officer  of  court,  and  a  rule 
ilute  against  him  may  be  enforced  by  attachment  for 
tempt,  or  by  execution  against  his  property,  at  the  option 
the  plaintiff.     Code,  §3956. 

.  Where  the  record  is  silent  as  to  demand  upon  the 
imey  for  the  money  before  the  rule  was  brought,  and  no 
nt  on  demand  seems  to  have  been  made  in  the  court  be- 
,  and  where  the  sole  cause  shown  by  the  answer  a^net 
king  the  rule  absolute  was,  that  the  money  had  not  been 
lected,  and  the  answer  has  been  found  untrue  by  the 
y,  the  judgment  making  the  rule  absolute  will  not  be 
curbed  because  no  evidence  of  demand  is  in  the  record, 
respect  to  the  $60.00  admitted  to  have  been  collected 
1  paid  over,  there  was  no  recovery  had  or  contended  for. 
ludgment  affirmed. 
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Jenkins  w.  The  Oennan  Latberan  Congr^:ation  of  Bfflngham  County. 

William  A.  Jenkins,  plaintiff  in  error,  vs.  The  German 
Lutheran  Congregation  of  Effingham  County,  defend- 
ant in  error. 

A  plea  that  "prior  to  1860,  one  Walls  did  execute  a  certain  mortgage 
deed  whereby  he  did  charge  said  land  in  said  rule  nm  mentioned,  with 
the  payment  of  a  certain  sum  of  money,  that  after  the  execution  of 
said  mortgage  deed  the  respondent  became  the  purchaser  of  said  land. 
bofuifi4U,  in  the  due  course  of  trade,  and  for  a  valuable  consideration; 
that  after  said  purchase  by  said  respondent,  to- wit:  on  the  14th  of 
January,  1871,  believing,  by  mistake,  that  the  said  mortgage,  execu- 
ted as  aforesaid  by  said  Walls,  was  a  good  and  legal  subsisting  in- 
cumbrance and  lien  on  the  land  so  purchased  as  aforesaid  by  the  re- 
spondent, this  respondent  by  mistake,  as  aforesaid,  believing  that  said 
land  was  liable  to  be  levied  on  and  sold  to  pay  said  mortgage  so  exe- 
cuted by  said  Walls,  when  the  truth  is,  as  this  respondent  is  now  ad- 
vised and  believes,  that  said  mortgage  was  not  a  good  and  legal  sub- 
sisting lien  or  incumbrance  on  said  land,  as  no  suit  had  been  com- 
menced on  or  before  the  day  aforesaid  to  enforce  the  payment  of  said 
mortgage  deed  executed  by  said  Walls,  and  so  it  is  that,  by  mistake 
of  the  law  and  the  fact  of  the  liability  of  said  land  to  said  mortgage, 
and  to  relieve  said  land  from  said  liability,  this  respondent,  without 
any  consideration  whatever,  did  execute  the  mortgage  deed  now  the 
subject  of  foreclosure  in  the  proceedings  aforesaid ;  wherefore  this 
respondent  says  that  said  mortgage  is  void,  and  no  judgment  should 
be  rendered  thereon  against  him,"  without  more,  is  bad,  and  was 
properly  stricken  on  demurrer  thereto. 

Equity.  Mortgage.  Contracts.  Pleadings.  Before  Judge 
Tompkins.  Effingham  Superior  Court.  November  Term, 
1876. 

Eeported  in  the  opinion. 

A.  B.  Smith  ;  J.  L.  Singleton,  for  plaintiff  in  error. 

R.  E.  Lester,  for  defendant. 

Jackson,  Judge. 

The  German  Lutheran  Congregation  of  Effingham  County 
proceeded  to  foreclose  their  mortgage  against  Jenkins.  He 
defended  by  filing  the  plea  set  out  in  the  head-note  to  this 
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case.  The  court,  on  demurrer,  struck  the  plea,  and  Jenkins 
excepted. 

We  think  that  the  circuit  court  did  right.  The  plea 
amounts  to  nothing  but  ignorance  of  the  law,  and  the  Code 
of  Georgia,  following  the  old  maxim,  ignorcmtia  legis  nemi- 
nem  excusat,  makes  such  a  plea  bad,  and  so  it  has  been  often 
ruled  by  this  court.  Code,  §3121 ;  7  Oa,^  70,  and  following 
cases. 

It  is  true  that  the  party  here  attempted  to  set  up  mistake 
of  law  under  section  2743  of  the  Code ;  but  it  is  not  alleged 
that  the  other  party  brought  about  the  mistake.  Code, 
§2636.  This  latter  section  is  explicit  that  such  mistake  will 
not  vitiate  the  contract.  Besides,  even  an  administrator  may 
pay  a  debt  barred  by  the  statute  of  limitations,  and  equity 
will  not  relieve  because  of  ignorance  of  that  statute,  or  of  its 
application  to  the  case.  29  Ga.^  651.  Code,  §2542.  And  a 
debt  barred  by  the  statute  of  Ihnitations  is  a  suflScient  con- 
sideration for  a  new  promise  to  pay.    Angell  on  Liin.,  218, 

et  seq. 

In  addition  to  all  this,  this  plea  does  not  allege  that  the 

defendant  paid  for  the  land  without  counting  upon  paying 
this  mortgage.  It  does  allege  that  he  paid  a  valuable  con- 
sideration, but  that  may  have  been  so,  and  he  may  have  paid 
less  value  because  the  land  was  mortgaged.  He  does  not 
deny  that.    Scofidd  vs.  McNaxi^ht^  52  Ga,  77. 

Besides,  the  plea  states  conclusions  and  not  facts — ^it  deals 
in  generalities  and  not  in  particulars.  A  plea,  the  object 
of  which  is  to  set  aside  the  solemn  contract  of  a  party  un- 
der his  hand  and  seal,  should  specify  distinctly  the  grounds 
therefor.  In  every  view  we  can  take  of  this  plea,  we 
think  it  bad,  and  therefore  affirm  the  judgment  which  so 
pronounced  it.  44  Ga.^  38 ;  56  Ga.^  510 ;  Garr  vs.  Dickson, 
this  term. 

Judgment  affirmed. 
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Hcx>per  fft.  Sells,  tnutoe. 

E.  M.  HooPEK,  plaintiff  in  error,  vs.  Holmes  Sells,  trustee, 

defendant  in  error. 

Wliere  a  manufacturer  of  furniture  furnished  the  materials  for  the  im- 
provement of  real  estate,  but  had  no  claim  of  lien  recorded,  and 
subsequently  assigned  the  debt,  "with  all  rights  and  Hens,"  and  his 
a^ignee  recorded  a  claim  of  lien  in  his  own  name,  brought  suit 
thereon  and  recovered  a  judgment  by  default  for  the  amount  of  the 
debt  and  the  foreclosure  of  the  lien: 

Bdd,  that  such  Judgment  will  be  set  aside  on  motion.  The  assignee 
was  not  entitled  to  any  lien  as  he  did  not  furnish  the  materials,  and 
the  assignor  had  none  to  transfer,  as  he  failed  to  declare  his  lien  and 
to  have  the  same  recorded. 

Liens.  Judgments.  Before  Judge  Peeplbs.  Fulton  Su- 
perior Court.    April  Term,  1876. 

Neither  the  bill  of  exceptions  nor  the  record  disclosed 
what  connection  Murray  had  with  the  property  upon  which 
the  lien  was  claimed,  nor  how  he  became  connected  with 
the  transfer  of  the  debt. 

The  facts  are  fully  reported  in  the  decision. 

Arnold  &  Arnold,  for  plaintiff  in  error. 

Hopkins  &  Glenn,  for  defendants. 
Warner,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions  in  this 
case,  that  Hooper,  as  a  manufacturer  of  furniture,  obtained 
a  judgment  lien  on  certain  described  property  mentioned 
therein  as  being  the  property  of  Holmes  Sells,  trustee  of 
Amy  H.  and  John  D.  Sells,  in  the  superior  court  of  Fulton 
county,  under  the  1979th  section  of  the  Code.  At  a  subse- 
quent term  of  the  court  to  that  at  which  the  judgment  was 
rendered,  a  motion  was  made  by  the  defendant  to  set  it 
ajside  on  various  grounds,  which  was  granted  by  the  court, 
and  the  plaintiff  excepted. 

It  appears  on  the  face  of  the  plaintiff's  declaration  and 
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proceedings  had  to  obtain  the  lien  claimed  on  the  property, 
that  one  Willis  furnished  the  materials  charged  in  the  ac- 
count for  the  permanent  improvement  of  the  property,  but 
never  made  any  declaration  of  his  lien,  or  had  the  same 
recorded  as  required  by  the  1980th  section  of  the  Code. 
On  the  6th  of  March,  1874,  Willis  made  the  following 
assignment  in  writing :  "  For  value  received  I  hereby  sell, 
assign,  and  transfer,  unto  £.  M.  Hooper,  the  within  and 
foregoiilg  account  for  permanent  improvements  put  on  the 
Rondeau  &  Co.  furniture  factory  property  by  myself,  by 
consent  of  W.  R.  Hammond,  attorney  and  agent  of  Geo.  J. 
Murray,  together  with  all  the  rights  and  liens  that  I  have 
against  said  property."  On  the  7th  of  March,  1874,  Hooper 
declared  his  lien  on  the  property  as  a  manufacturer  of  fur- 
niture, and  had  the  same  recorded  on  that  day,  and  it  was 
upon  that  statement  of  facts,  substantially,  that  the  judg- 
ment wafi  obtained  against  Sells  as  trustee,  declaring  a  man- 
ufacturer's lien  on  his  property  as  such  trustee,  for  the 
payment  of  $1,175.75  principal,  besides  interest. 

Hooper  had  no  lien  on  the  property,  because  it  is  appa- 
rent on  the  face  of  the  proceedings,  that  he  did  not  furnish 
any  of  the  materials  charged  in  the  account,  for  the  im- 
provement of  the  property,  nor  did  he  acquire  any  lien  by 
the  assignment  of  Willis  to  him,  for  the  simple  reason  that 
Willis  had  no  lien  on  the  property  to  assign  to  him,  he  not 
having  declared  his  lien  for  the  materials  furnished  by  him 
for  the  benefit  of  the  property,  and  had  the  same  recorded. 
Besides,  it  is  diflScult  to  see  how  the  property  of  Sells,  held 
by  him  as  trustee,  could  be  charged  with  a  lien  for  materials 
furnished  by  Willis  by  the  consent  of  Hammond  as  attorney 
and  agent  for  Murray.  Willis  assigned  all  the  lien  he  had 
against  the  property  to  Hooper,  which  was  just  none  at  all, 
for  the  reasons  before  stated.  There  was  no  error  in  setting 
the  judgment  aside  on  the  statement  of  facts  disclosed  in 
the  record. 

Let  the  judgment  of  the  court  below  be  aflirmed. 
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Baton  vt.  Freeman. 


James  W.  Eaton,  plaintiff  in  error,  m,  John  A.  Freeman, 

defendant  in  error. 

1.  Mesiie  profits  are  not  recoverable  in  ejectment,  without  some  evi- 
dence of  amount,  etc. 

2.  When  the  plaintiff  in  ejectment  proves  that  he  let  the  defendant  into 
possession  under  a  written  contract  for  the  exchange  of  lands,  the 
terms  of  the  contract,  and  some  breach  thereof,  must  appear  before  a 
recovery  can  be  had  in  the  action. 

3.  Attestation  by  two  witnesses,  one  of  whom  is  a  justice  of  (he  peace 
of  another  state,  will  not,  without  further  probate,  prepare  a  deed 
for  record  in  this  state,  so  as  to  render  it  admissible  in  evidence  as  a 
recorded  deed,  whether  tendered  as  color  of  title,  or  for  any  other 
purpose. 

New  Trial.  Evidence.  Deeds.  Registry.  Notice.  Be- 
fore Judge  KroDoo.  Terrell  Superior  Court.  May  Term, 
1876. 

Freeman  brought  complaint  against  Eaton  for  lot  of  land 
273,  in  the  third  district  of  originally  Lee,  now  Terrell, 
county.  The  defendant  pleaded  the  general  issue,  and  title 
by  prescription. 

The  evidence  showed  that  the  defendant  acquired  posses- 
sion of  the  lot  in  controversy  under  a  written  contract  for 
the  exchange  of  certain  real  estate,  entered  into  between 
him  and  the  plaintiff.  The  latter  claimed  that  he  was  enti- 
tled to  recover  because  the  defendant  had  not  complied  with 
the  terms  and  conditions  of  such  exchange.  The  written 
contract  was  not  produced,  nor  was  its  absence  accounted 
for. 

In  support  of  his  second  plea,  as  color  of  title,  the  de- 
fendant relied  upon  the  record  copies  of  two  deeds,  the  first 
executed  by  John  C.  Fleetwood  to  Eliza  Sperling,  in  Put- 
nam county,  on  June  1st,  1845,  before  one  witness  and  a 
justice  of  the  peace,  and  recorded  February  27th,  1868 ;  the 
second,  executed  by  said  Eliza  Sperling  to  defendant,  in 
Pike  county,  in  the  state  of  Alabama,  on  June  10th,  1866, 
before  one  witness  and  a  justice  of  the  peace,  and  recorded 
on  the  same  day  as  was  the  first.     There  was  no  evidence  of 
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ecution  of  either  deed  except  that  drawn  from  the 
f  being  attested  by  a  justice  of  the  peace,  and  the 
-y  thereof.  The  abfieace  of  the  origiDals  was  aceounted 
The  court  admitted  the  first  and  excladed  the  second, 
re  was  no  evidence  introdnced  upon  the  Bubjeet  of 
profits. 

:  jury  found  for  the  phiintiS  the  land  in  dispute  and 
K>  for  rent.  Tlie  defendant  moved  for  a  new  trial 
the  grounds,  among  others,  that  the  verdict  was  con- 
:o  law  and  the  evidence,  and  because  the  court  excln- 
le  record  copy  of  the  deed  from  Sperling  to  defendant, 
i  as  color  of  title.  The  motion  was  overruled  and  the 
lant  excepted. 

iRBY  &  SuTDKoa ;  A.  Hood,  for  plaintiff  in  error. 

tKB  &  Pakks  ;  D,  A.  Vason,  for  defendant. 

«KLEY,  Judge. 

iVTiere  the  verdict  is  for  the  premises  in  dispute,  and 
J  amount  for  me^ie  profits,  and  there  is  no  evidence 
record  on  the  subject  of  mesfie  profits,  the  verdict, 
hole,  is  without  sufficient  evidence  to  support  it. 
ff^liere  the  plaintiff's  evidence  shows  that  the  defend- 
;qnired  possession  of  the  premises  under  a  written 
ct  between  the  parties  for  an  exchange  of  lands,  the 
et  ought  to  be  produced  or  accounted  for.  Its  terms, 
failure  by  defendant  to  comply  with  them,  ought  to 

V  deed  executed  in  another  state  and  attested  by  two 
wes,  one  of  whom  purports  to  be  a  justice  of  the 
is  not  prepared  for  record  without  furtlier  authenti- 
;  and  tliough  recorded,  it  is  not  admissible  in  evidence, 
as  color  of  title,  without  proof  of  execution.  Code, 
;  9  (So.  440 ;  20  lb.  312. 
Igment  reversed. 


\ 
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The  Coan^  Commlieioiien  of  HooBton  Coanty  vs.  Culler,  clerl^ 

\ 


The  County  Commissioners  op  Houston  County,  pla^^ 
in  error,  vs.  D.  H.  Culleb,  clerk,  defendant  in  errov 

Under  the  local  law  of  Houston  county,  no  bill  for  extra  costs  or  ek 
service  in  transcribing  and  indexing  the  dockets  of  the  superK 
court,  or  for  a  venire,  can  be  lawfully  claimed  by  the  clerk  of  saiv 
court,  until  the  same  has  been  passed  upon  and  approved  by  the  countA 
commissioners;  therefore,  the  superior  court  cannot,  by  mandamtu,  ^ 
compel  the  county  treasurer  to  pay  such  costs  until  they  have  been 
approved  by  said  commissioners. 

Costs.  County  Matters.  Before  Judge  Hill.  Houston 
Superior  Court.     December  Term,  1876. 

Reported  in  the  opinion. 

Wakben  &  Gbice,  by  brief,  for  plaintiffs  in  error. 

C.  C.  Duncan,  by  brief,  for  defendant. 
Jackson,  Judge. 

Culler,  as  clerk  of  the  superior  court,  transcribed  and  in- 
dexed the  dockets  of  the  superior  courts  from  May,  1875, 
to  May,  1876,  for  which  he  charged  $50.00,  and  $3.00  for  a 
venire.  These  items  were  for  extra  services,  not  embraced 
in  the  regular  costs  of  the  clerk.  They  were  referred  by 
the  judge  to  Mr.  Miller,  an  attorney  of  the  court,  to  audit 
and  pass  upon;  the  auditor  approved  them  among  other 
items ;  the  judge  ordered  them  paid ;  the  county  commis- 
sioners refu.Hed  to  pay  these  two  items;  whereupon  the 
superior  court  granted  a  mandamua  absolute  to  compel 
them  to  pay.  The  commissioners  excepted,  and  the  ques- 
tion is,  should  the  mandamus  have  been  made  absolute  to 
compel  the  payment  of  these  two  items? 

We  think  that  the  local  act  of  1875,  enacted  for  Houston 
countv,  controls  the  case.  The  second  section  of  that  act  is 
in  these  words:  "That  no  extra  pay  shall  hereafter  be 
allowed  or  paid  to  any  county  officers,  sheriff  or  clerk,  or 
any  other  officers  of  said  county,  for  any  extra  services  they 
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render  as  sucli  officers,  unless  allowed  by  the  county 
lissioners  of  the  county  of  Houston,  upon  due  proof 
e  services  perfonned,  and  the  value  of  them." 
ese  charges  were  made  after  this  act — 2dMarch,lS75 — 
were  not  allowed  by  the  conimiBeioners  of  the  county 
ouston  upon  proof  of  their  performance  and  value. 
clear,  therefore,  that  the  court  was  wrong,  if  the  legis- 
i  had  the  right  to  pass  the  law.  The  legislature  had 
right,  we  think,  and  the  judgment  must  be  wrong, 
5  reversed.  See  acts  of  1875,  page  286. 
dgnient  reversed. 


iMAN  &  Newsomk,  plaintiffs  in  error,  vs.  Rose  Ryan, 
defendant  in  error. 

e  Hettlement  of  a  peoding  suit  between  plaintiff  and  defendant, 
hout  ttie  knowledge  or  consent  of  the  counsel  for  the  former. 
ose  fees  were  to  be  a  certain  proportion  of  the  recovery,  caonot 
'eat  the  right  of  such  counsel  lo  proBecute  such  suit  to  a  tennina- 
a,  in  order  tu  fix  and  recover  their  fees. 

e  value  of  the  services  performed  by  the  counsel  was  irrelevant 
the  trial  had  upon  an  application  for  a  homestead  by  the  plaintiff, 
i  of  the  defendantB  said  that  he  would  bankrupt  the  plaintiff. 
I>sequeutly  they  recovered  a  judgment,  and,  having  made  afflda- 
tbot  the  debt  was  for  purchase  money,  bad  their  execution  levied 
a  stock  of  goods,  most  of  which  had  been  set  apart  as  exempt. 
e  plaintiff  claimed,  and  upon  the  trial  of  the  issue  thus  formed. 
t  a  very  small  portion  of  tbe  property  levied  on  was  found 
}ject.  Upon  the  trial  of  an  action  brought  by  the  plaintiff  for 
mages,  it  was  not  error  in  the  court  to  charge  that  if  tbe  jury  be- 
red  the  conduct  of  the  defendants  was  malicious,  and  done  for 
i  purpose  of  breaking  up  the  business  of  plaintiff,  they  might 
d  vindictive  damages. 

ttomey  and  Client.  Contracts.  Evidence.  Damages. 
re  Judge  Hill,    Bibb  Superior  Court,    April  Term, 

le  following,  taken  in  connection  with  the  decision, 
iiently  reports  this  case : 
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On  the  trial,  the  following  facts  appeared  from  the  evi- 
dence :  Mrs.  Ryan  kept  a  small  store  in  Macon.  She  applied 
for  exemption  of  personalty,  and  had  set  apart  a  lot  of  goods 
in  her  store.  At  the  trial  had  upon  the  application,  New- 
some,  wliose  firm  was  a  creditor  of  Mrs.  Ryan,  was  present ; 
he  seemed  excited,  and  said  that  he  "  would  bankrupt  her." 
A  witness  for  the  plaintiff  swore  that  Newsome  used  pro- 
fane language.  This  he  denies.  Coleman  &  Newsome  ob- 
tained judgment  against  Mrs.  Ryan,  made  affidavit  that  the 
debt  was  for  purchase  money,  and  had  an  execution  levied 
on  her  stock  of  goods.  She  interposed  claim,  and  on  the 
trial  all  except  a  small  portion  of  the  goods  were  found  not 
subject,  and  returned  to  her.  They  were  kept  out  of  her 
possession  about  one  month.  The  evidence  was  conflicting 
as  to  the  amount  of  damage  resulting  therefrom ;  she,  on 
the  one  liand,  testified  that  her  business  was  broken  up 
completely,  and  one  of  the  defendants,  on  the  other,  testi- 
fying that  the  damage  was  only  slight. 

The  jury  found  for  the  plaintiff  $300.00  damages,  $200.00 
of  wliich  they  found  satisfied  by  the  settlement  set  out  in 
the  decision,  and  the  remaining  $100.00  for  the  use  of 
counsel  of  plaintiff. 

Defendants  moved  for  a  new  trial,  on  the  following,  among 
other,  grounds : 

1.  Because  the  court  charged,  in  substance,  that  if  plain- 
tiff's counsel  had  acquired  a  lien  under  §1989  of  the  Code, 
and  afterwards  plaintiff  and  defendant  entered  into  a  settle- 
ment of  the  case,  without  the  knowledge  or  consent  of  such 
counsel,  they  would  be  entitled  to  prosecute  the  case,  have 
the  amount  of  damages  fixed,  and  obtain  judgment  for  such 
proportion  thereof  as  they  might  prove  plaintiff  contracted 
to  give  them. 

2.  Because  the  court  refused  to  allow  Whittle,  the  origi- 
nal attorney  of  plaintiff,  to  testify,  on  cross-examination, 
that  he  performed  no  other  services  than  filing  a  declaration 
and  making  out  one  set  of  interrogatories. 

3.  Because  the  court  charged,  in  substance,  that  the  jury 
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might  iind  vindictive  damages,  if  they  believed  that  the  con- 
duct of  Coleman  &  Newaonie  waa  malicions,  and  for  the 
purpose  of  breaking  up  plaintiff's  business. 

Tlie  motion  was  overruled,  and  defendants  excepted. 

R,  F.  Lyon;  R.  K.  Hines;  J.  T.  Nisbbt,  for  plainti&  in 


Washington  Desbau  ;  A.  P.  Whtftlb,  for  defendant. 

Warner,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions  in  this 
case,  tliat  on  the  3d  of  September,  1874,  Rose  Ryan  brought 
an  action  of  trespass  against  Coleman  &  Newsome,  to  re- 
cover damages  for  levying  certain  ^.  fas.  on  a  stock  of 
goods  in  her  possession,  which  had  been  set  apart  as  a  home- 
stead exemption.  The  attorneys  for  the  plaintiff  in  the 
case  were  Measre.  Whittle  &.  Dessau.  The  defendants  were 
personally  served  with  a  copy  of  the  writ  on  the  22d  of 
September,  1874,  The  plaintiff  removed  to  the  state  of 
South  Carolina,  and  after  her  removal,  without  the  knowl- 
edge or  consent  of  her  attorneys,  made  a  settlement  of  her 
case  with  the  defendants  on  the  Slst  of  August,  1875,  and 
directed  the  clerk  of  the  superior  court  of  Bibb  county,  in 
writing,  to  dismiss  it  at  plaintiff's  cost,  which,  for  some  rea- 
son not  apparent,  the  clerk  failed  to  do.  When  tlie  attor- 
neys for  Mrs.  Ryan  were  informed  of  the  settlement  of  the 
case,  they  notified  the  defendants  that  it  had  been  made 
without  their  consent,  and  they  would  not  be  bound  by 
it,  eo  far  aa  their  fees  were  concerned,  which  they  claimed 
to  be  $1<M).00,  and  that  they  would  prosecute  the  case  to 
obtain  their  fees,  which  was  done,  and  on  the  trial  thereof, 
the  jury,  under  the  charge  of  the  court,  found  the  follow- 
ing verdict:  "We,  tlie  jury,  find  for  the  pkintiff  three 
hundred  dollars  damages,  two  hundred  dolkra  of  which  we 
find  satisfied  by  settlement  between  plaintiff  and  defendant, 
and  one  hundred  dollars  of  which  we  find  for  nse  of  plain- 
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tiffs  counsel."  The  defendants  made  a  motion  for  a  new 
trial  on  various  grounds  therein  set  forth,  which  was  over- 
ruled by  the  court,  and  the  defendants  excepted. 

1.  2.  The  contract  made  by  the  plaintiff  with  her  attor- 
neys to  bring  the  suit  against  the  defendants,  as  appears 
from  the  evidence  in  the  record,  was  that  they  were  to  have 
one-third  of  the  recovery.  The  main  controlling  question 
in  the  case  is  as  to  the  proper  construction  to  be  given  to 
the  act  of  1873,  as  embraced  in  the  1989th  section  of  the 
Code.  That  section  declares  that  "  attorneys  at  law  shall 
have  a  lien  upon  suites,  judgments,  and  decrees  for  money, 
and  no  person  shall  be  at  liberty  to  satisfy  said  suit,  judg- 
ment, or  decree  until  the  lien,  or  claim  of  the  attorney  for 
his  fees,  is  fully  satisfied,  and  attorneys  at  law  shall  have 
the  same  right  and  power  over  said  suits,  judgments,  and 
decrees,  to  enforce  their  liens,  as  their  clients  had,  or  may 
have,  for  the  amount  due  thereon  to  them."  According  to 
the  construction  which  we  gave  to  this  section  of  the  Code 
in  the  case  of  Twiggs  et  al.  vs.  Chambers^  56  Ga,  Rep.  279, 
the  attorneys  of  the  plaintiff  had  the  legal  right  to  prose- 
cute the  suit  in  the  name  of  the  plaintiff  against  the  defend- 
ants for  the  recovery  of  the  fee  agreed  to  be  paid  to  them 
by  the  plaintiff,  and  such  appears  to  us  to  have  been  the 
intention  of  the  general  assembly,  though  we  doubt  the 
policy  of  the  law  which  compels  parties  to  litigate  in  court 
after  they  have  agreed  to  settle  their  differences,  for  the 
benefit  of  their  attorneys,  in  recovering  uncertain,  specular 
tive  damages,  after  offering  to  pay  the  attorneys  what  their 
services  were  reasonably  worth  up  to  the  time  of  the  settle- 
ment of  the  case,  but  it  is  not  our  business  to  make  the  law, 
and  therefore  we  find  no  error  in  the  charge  of  the  court  in 
relation  to  this  branch  of  the  case,  or  in  ruling  out  the  evi- 
dence of  Whittle  as  to  what  services  were  rendered  in  the 
case,  over  and  above  the  filing  of  the  writ. 

3.  There  is  evidence  in  the  record  to  authorize  the  charge 
of  the  court  as  to  vindictive  damages,  and  the  question  of 
damages  being  one  for  the  jury  under  the  evidence,  this 
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court  will  not  interfere  to  disturb  the  verdict  when  there  is 
sufficient  evidence  to  support  it.  In  view  of  the  facts  of 
this  case,  as  disclosed  in  the  record  before  us,  we  find  no 
error  in  overruling  the  defendant's  motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  affirmed. 


RoBEBT  J.  LioHTFooT,  plaintiff  in  error,  vs.  The  Planters' 
Banking  Company  et  al,^  defendants  in  error. 

1.  Suit  here  against  the  debtor,  and  attachment  in  another  state  against 
his  property,  may  proceed  at  the  same  time  for  the  same  debt. 

2.  Third  persons,  as  creditors  of  the  creditor,  may  also  proceed  here  by 
bill  against  both  the  creditor  and  debtor,  seize  the  cause  of  action  as 
a  part  of  the  creditor's  assets,  and  have  it  collected  by  a  receiver. 
These  complications  furnish  no  reason  for  granting  an  injunction  at 
the  debtor's  instance,  though  he  allege  that  he  is  not  indebted  but  has 
a  good  defense. 

Injunction.  Debtor  and  Creditor.  Before  Judge  Hill. 
Bibb  County.     At  Chambers.     February  13tli,  1877. 

Adams  &  Bazemore  et  al.^  filed  their  bill  against  the 
Planters'  Banking  Company,  alleging  that  they  were  credi- 
tors of  said  defendant ;  that  defendant  was  insolvent,  had 
ceased  to  transact  business,  was  wasting  its  assets,  preferring 
creditors,  and  creating  liens  on  its  property  to  the  exclusion 
of  complainants ;  that  certain  stockholders  had  not  paid  up 
in  full  their  subscriptions,  but  had  given  notes  for  the  same. 
They  prayed  that  such  stockholders  might  be  made  parties 
defendant,  etc. ;  also,  that  an  injunction  issue  restraining 
the  Planters'  Banking  Company  from  the  sale,  collection  or 
other  disposition  of  its  assets :  that  a  receiver  be  appointed 
to  take  charge  of  such  assets ;  that  the  stockholders  in  said 
defendant,  who  have  not  paid  up  in  full,  be  req^lii^d  to  set- 
tie  the  balance  due  on  their  subscriptions,  etc. 

Lightfoot  was  made  a  party  defendant  as  a  stockholder  who 
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had  not  paid  tip  in  full.  His  answer,  in  the  nature  of  a  cross- 
bill, presented,  in  brief,  the  following  facts :  In  March,  1876, 
the  Planters'  Banking  Company  commenced  suit  against  him 
bv  attachment  for  the  balance  claimed  to  be  due  on  his  stock 
subscription  in  the  state  of  Missouri,  and  had  the  same  levied 
upon  a  large  and  valuable  tract  of  land  owned  by  defendant. 
This  action  is  still  pending.  In  April,  1876,  the  same  plaint- 
iff instituted  suit  against  defendant  on  the  same  cause  of 
action,  in  the  superior  court  of  Bibb  county.  Having  been 
made  a  party  defendant  to  this  bill,  there  «re  three  suits  for 
the  same  cause  of  action  now  pending  against  him.  He  has 
already  been  compelled  to  pay  out  large  sums  of  money  in 
the  preparation  of  the  defense  of  the  two  suits  aforesaid,  and 
it  is  grossly  unjust  and  inequitable  that  he  should  be  thus 
liarrassed,  and  put  to  such  great  and  unnecessary  expense. 
The  suit  in  Missouri,  and  that  brought  in  Bibb,  are  both 
ready  for  trial,  and  a  judgment  may  be  taken  in  either  case 
at  any  time,  and  a  levy  made.  Unless  such  actions  are  en- 
joined, defendant  may  be  placed  in  the  position  of  having 
three  judgments  against  him  for  the  same  cause  of  action  at 
the  same  time.     Prays  the  writ  of  injunction  accordingly. 

Defendant  does  not  admit  that  he  owes  any  amount  to 
the  Planters'  Banking  Company,  but  prays  that  he  be  allowed 
to  file  his  pleas  in  this  court,  and  that  he  be  allowed  the  same 
matters  of  defense  against  the  complainants  as  he  now  has 
against  said  Planters'  Banking  Company. 

The  injunction  was  denied,  and  defendant  excepted. 

Bacon  &  RtrrnERFORD,  for  plaintiff  in  error. 

Lyon  &  Nisbet,  for  defendants  in  error. 

Bleckley,  Judge. 

A  creditor  may  proceed,  at  the  same  time,  on  the  same 
cause  of  action,  with  a  suit  against  his  debtor  here,  and  an 
attachment  against  his  debtor's  property  in  another  state. 
3  Kelly^  215.    Nor  will  either  proceeding  be  enjoined,  at 
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de  instance  of  the  debtor,  because  persons  wlio  claim  to  be 
reditors  of  the  creditor  have  now  a  bill  pending  in  chancery 
gainst  the  creditor,  to  which  the  debtor  has  been  made  a 
larty,  though  the  object  of  the  bill  be  to  seize  all  the  assets 
f  the  creditor  and  have  them  collected  in,  and  a  receiver 
las  been  appointed  to  that  end,  and  though  the  debtor,  in 
lis  application  for  injunction,  allege  that  he  is  really  not  in- 
lebted  but  has  a  good  defense.  If  the  actions  at  law  pro- 
sed, they  will  be  prosecuted  by  the  receiver,  or  for  his 
tenefit.  He  has  title  to  the  cause  of  action,  or  sole  author- 
ty  to  collect. 
Judgment  affirmed. 


R.  E.  Woods,  plaintiff  in  error,  v«.  Johnson  &  SMrrH,  de- 
fendants in  error. 

rhe  mode  of  bringing  the  defeDdttnt  in  court  in  the  county  court  is 
the  some  ae  in  a  justice  court,  aud  If  the  Buminons  does  not  have 
appended  to  it  a  copy  of  the  note  or  account  aued  on.  it  is  amenda 
ble,  and  the  c»Be  should  not  be  dismiesed,  especially  after  appeal  to 
the  superior  court 

Proceas.  Amendment.  County  Courts.  Before  Judge 
Pate.     Pulaski  Superior  Court.     November  Term,  1876. 

^Reported  in  the  opiniou. 

R  F.  Lyon;  John  H.  Mahtin,  for  plaintiff  in  error. 

Jacob  Watson,  by  brief,  for  defendants. 

Jackson,  Judge. 

In  this  case  Johnson  &  Smith  sued  Woods  in  the  county 
court,  and  an  appeal  was  taken  to  the  superior  court. 
Woods  moved  to  dismiss  the  case  because  the  Bammone  did 
not  have  annexed  to  it  a  copy  of  the  account  sued  on.     Tlie 
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conrt  refused  to  dismiss  it,  and  the  defendant  excepted. 

The  Code  declares  that  suits  in  the  county  courts  should 
begin  hj  smnmous  as  in  justice  courts,  and  in  justice  courts 
there  is  no  provision  of  law  that  the  copy  of  bill  of  partic- 
ulars be  attached  to  the  summons.  It  is  the  better  practice 
to  do  so ;  but  it  certainly  would  he  amendable,  to  say  the 
least,  and  the  case  should  not  have  been  dismissed.  The 
defendant  could  liave  demanded  the  account  if  he  wanted 
it,  before  pleading,  and  we  cannot  see  how  he  is  hurt.  See 
Code,  §§284,  285, 4139  et  seq. 

Judgment  affirmed. 


Allen  Taylob,  plaintiff  in  error,  vs.  Howabd  VahEpps, 
solicitor  general,  defendant  in  error, 

latcxmy  from  the  bouse  was  one  of  the  felonies  reduced  to  misdemea- 
nors by  the  act  of  Hivcb,  1866,  and  since  that  act  the  solicitor  general 
U  entitled  to  ilie  same  costs,  In  case  of  conviction,  as  before. 

Criminal  Law.    Costs.    Before  Judge  Clark.    City  Court 
of  Atlanta.     September  Term,  1876. 

Reported  in  the  decision. 

TnoMAs  Fenlet,  for  pltintiff  in  error. 

HowABD  ViUjEpPfc  solicitor  general,  for  defendant. 


against  the  defendant  in  the  city 
ffense  of  "  larceny  from  the  house," 
of  privately  stealing,  in  tlie  store- 
one  umbrella,  the  property  of  the 
of  three  dollars.     On  his  trial  for 


140  SUPREME  COURT  OF  GEORGIA. 

Viflage  vt.  McKellar  et  ai. 

the  offense,  the  defendant  was  found  guilty,  and  the  only 
question  made  and  decided  in  the  court  below  was,  whether 
the  offense,  of  which  the  defendant  was  accused,  was  a  re- 
duced felony  by  the  act  of  March,  1866,  so  as  to  entitle  the 
solicitor  to  charge  $30.00  as  costs,  as  provided  by  the  1646th 
and  1650th  sections  of  the  Code.  The  court  held  that  the 
offense  was  a  reduced  felony  under  the  act  of  1866,  and  that 
the  solicitor  was  entitled  to  $30.00  costs,  whereupon  the 
defendant  excepted.  We  find  no  error  in  the  ruling  of  the 
court  under  the  law  as  it  now  stands. 
Let  tlie  judgment  of  the  court  below  be  affirmed. 


William  H.  Visage,  plaintiff  in  error,  vs,  John  D.  McKel- 
lar et  al,y  defendants  in  error. 

1.  After  full  opportunity,  and  even  a  request  from  the  court,  to  sug- 
gest questions  of  fact  for  submission  to  the  jury,  counsel  complain- 
ing of  the  verdict  or  decree  because  some  were  omitted,  ought  at 
least  to  explain  why  they  were  not  suggested  in  due  time. 

2.  Assignment  of  error  is  too  general,  which  complains  that  issues 
were  not  submitted  to  the  jury  nor  covered  by  the  decree,  but  not 
specifying  what  issues,  and  they  not  being  elsewhere  specified,  either 
in  the  bill  of  exceptions  or  the  record. 

Equity.  Practice  in  the  Superior  Court.  Practice  in  the 
Supreme  Court.  Before  Judge  Hill.  Bibb  Superior  Court. 
April  Term,  1876. 

It  is  only  necessary  to  state  that  this  case  was  tried  under 
the  provisions  of  the  act  of  February  23d,  1876,  complain- 
ants having  demanded  that  only  issues  of  fact  should  be 
submitted  to  the  jury.  The  only  assignment  of  error  in 
the  bill  of  exceptions  is  as  follows :  '^  that  said  court  erred 
in  not  submitting  such  facts  to  the  jury  as  covered  the 
issues  made  by  the  pleadings  and  proofs  in  the  case,  and  in 
not  covering  the  same  issues  by  the  decree  rendered  in  said 
case."  The  issues  not  submitted  and  not  covered  are  not  set 
forth,  either  in  the  bill  of  exceptions,  or  in  the  record. 
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Tlie  presidiiig  jndge  states,  in  a  note  to  the  bill  of  excep- 
tione,  that  after  the  evidence  was  closed,  he  requested  coun- 
sel on  each  side,  to  enhmit  to  the  court  in  writing,  euch 
issues  as  each  desired  to  have  sabmitted  to  the  jury ;  tliat 
this  was  done,  and  such  issues  are  embodied  in  the  bill  of 
exceptions,  together  with  such  as  the  case  suggested  to  the 
conrt ;  that  no  issue  thus  presented  was  objected  to  by  op- 
posing counsel,  or  rejected  by  the  court. 

PoE,  Hall  &  Lofton,  for  plaintiff  in  error. 

Lanieb  &  Anderson,  Hill  &  Harbib;  Rutuerford  & 
RuTHSRFORD,  for  defendants. 

Blecklet,  Judge. 

1.  When,  in  trying  an  equity  cause  under  the  act  of  Feb- 
ruary 23d,  1876,  the  judge,  after  inviting  counsel  to  suggest 
questions,  submits  to  the  jury  all  that  are  suggested, 
and  all  that  occur  to  his  own  mind,  a  party  whose  counsel 
had  a  full  and  fair  opportunity  to  point  out  any  omitted 
issues  of  fact,  but  failed  to  do  so,  cannot  complain,  after 
the  trial  is  concluded,  that  omiBsioos  were  made — certainly 
Dot  without  giving  some  reasons  why  attention  was  not 
called  to  the  omissions  in  time  to  have  them  supplied. 

of  error  is,  "that  tlie  court 
acts  to  the  jury  as  covered 
.  and  proofs  in  the  case,  and 
by  the  decree  rendered," 
id  not  covered  are  nowhere 
Eceptions  or  the  record,  the 
icific.     Code,  §4251. 
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Hallett,  Seavkb  &  BuBBANK,  plaintiffs  in  error,  vjs.  Blain 
&  Habrib  et  al.j  defendants  in  error. 

1.  When  a  case  from  the  Justice  court  is  brought  by  certiorari  to  the 
superior  court,  and  the  errors  complained  of  are  questions  of  law, 
the  superior  court  should  make  a  final  decision  thereon  without  send- 
ing the  case  back. 

2.  Where  the  answer  of  the  garnishee  admitted  the  possession  of  notes 
belonging  to  the  defendant,  but  did  not  admit  that  he  had  any  of  de- 
fendant's money  in  his  possession,  and  the  justice  court  awarded 
judgment  against  the  defendant  and  the  garnishee  personally,  the 
superior  court  should  have  finally  decided  the  case  by  ordering  the 
judgment  against  the  defendant  to  stand,  and  setting  aside  the  judg- 
ment against  the  garnishee  personally,  and  ordering  the  notes  to  be 
brought  into  the  superior  court,  and  proceedings  to  be  had  thereon, 
as  directed  in  section  8805  of  the  Code. 

Certiorari.  Garnishment.  Practice  in  the  Superior  Court 
Before  Judge  Habris.  Glynn  Superior  Court.  May  Term, 
1876. 

Hallett,  Seaver  &  Burbank  brought  three  suits  in  a  justiee 
court  against  Blain  &  Harris,  on  promissory  notes  aggregat- 
ing $260.00,  principal.  Gumishments  were  sued  out  and 
served  on  D.  T.  Dunn.  He  admitted  in  his  answer  that  he 
had  in  his  hands  for  collection  two  promissory  notes  belong- 
ing to  defendants,  each  for  $900.00,  principal,  but  one  re- 
duced by  a  credit  of  $500.00.  The  defendants  were  in  default. 
The  justice  rendered  judgment  against  the  defendants,  and 
against  the  garnishee  personally  for  principal,  interest 
and  costs,  and  particularly  against  the  notes.  Defendants 
moved  to  set  aside  the  judgment.  The  motion  was  over- 
ruled, and  defendants  carried  the  cases  to  the  superior  court 
by  certiorari^  consolidating  them  in  the  petition. 

The  other  facts  will  be  found  in  the  opinion. 

Simon  Httch,  by  Z.  D.  Harrison,  for  plaintiffs  in  error. 
Goodyear  &  Harris,  by  brief,  for  defendants. 
Jackson,  Judge. 

Dunn,  the  garnishee,  answered  that  he  had  two  notes  be- 
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longing  to  defendants  for  collection  for  their  creditors,  on 
one  of  which  five  hundred  dollars  had  been  credited,  each 
note  being  originally  for  $900.00.  Whereupon  the  justice 
of  the  peace  gave  judgment  against  the  defendants,  Blain  & 
Harris,  and  against  Dunn,  the  garnishee,  personally,  and 
particularly  against  the  two  notes. 

1.  When  this  case  was  here  before — 56  Ga.,  525 — it  ap- 
pearing that  no  issue  of  fact  was  involved  which  required  it 
to  be  sent  back  to  the  justice  court,  we  reversed  the  judg- 
ment which  sent  it  back  to  be  again  tried  in  the  justice 
court,  and  directed  the  superior  court  to  make  a  final  decision 
in  tliat  court  as  required  by  the  statute.  Code,  §4067.  But 
we  did  not  direct  how  it  should  be  finally  decided  by  the 
superior  court,  as  perhaps  it  would  have  been  well  to  have 
done.  On  its  return,  the  superior  court  reversed  the  whole 
judgment  of  the  justice  of  the  peace,  the  result  of  which, 
we  suppose,  must  be  to  annul  and  vacate  the  entire  judg- 
ment of  the  justice  court,  both  against  the  principals  and 
the  garnishee,  and  in  respect  to  the  notes.  To  this  last  judg- 
ment the  plaintiff  excepted,  and  we  are  constrained  again  to 
reverse  the  judgment. 

2.  Certainly  the  judgment  against  the  defendants,  Blain 
&  Harris,  was  right.  They  owed  plaintiffs  on  notes  on  which 
they  were  sued  and  served,  and  at  the  regular  time  the  court 
gave  judgment  against  them  as  is  usual  in  justice  courts, 
marking  or  writing  judgment  for  principal,  interest  and 
costs,  opposite  the  notes  which  showed  the  amount.  But 
the  judgment  against  the  garnishee  was  wrong.  He  did  not 
answer  that  he  owed  defendants  a  cent,  and  his  answer,  if 
false,  could  have  been  traversed — 45  Ga.^  369.  He  did  answer 
that  he  had  two  notes  of  theirs  for  collection,  and  the  justice 
of  the  peace  should  have  ordered  those  notes  delivered  up, 
and  Jiave  proceeded  with  them  as  provided  in  section  3305  of 
the  Code,  but  he  had  no  right  to  enter  judgment  against 
the  garnishee,  or  the  notes,  in  the  way  he  did.  When  the 
case  came  to  the  superior  court,  therefore,  that  court,  as 
there  was  no  issue  of  fact  to  try,  no  plea  to  the  notes  sued 
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on,  and  no  traverse  to  the  garnishee's  answer,  should  have 
finally  decided  the  case  by  ordering  the  judgment  against  the 
defendants  to  stand,  and  requiring  the  garnishee  to  bring  in 
and  deliver  up  to  the  superior  court  the  notes,  to  be  placed 
in  the  hands  of  the  sheriff,  and  then  proceed  with  their  sale 
as  directed  in  section  3305  of  the  Code,  under  such  order  as 
the  court  should  make.  Thus  the  garnishee  will  be  relieved 
of  liability,  and  the  plaintiffs  will  make  their  money  out  of 
tliese  notes,  unless  their  proceeds  should  be  claimed  by  some 
prior  and  superior  lien  than  that  acquired  by  the  garnishment. 
Judgment  reversed. 


Benjamin  F.  Carb,  plaintiff  in  error,  vs.  Capers  Dickson, 

administrator,  defendant  in  error. 

1.  The  continuance  was  properly  refused,  as  the  defendant  did  not 
state  that  the  witness  was  not  absent  by  his  permission,  directly  or 
indirectly,  or  that  he  expected  to  be  able  to  procure  his  testimony 
at  the  next  term  of  the  court,  or  that  the  application  was  not  made 
for  delay,  etc. 

2.  Where  the  defense  was  that  the  note  sued  on  was  given  by  mistake, 
but  the  plea  did  not  allege  how  the  mistake  occurred,  evidence,  in 
general  terms,  that  the  note  was  given  by  mistake,  that  the  consid- 
eration thereof  was  settled  and  paid  off  before  it  was  made  and 
delivered,  was  properly  excluded. 

Continuance.  Mistake.  Evidence.  Before  Judge  Wright. 
Rockdale  Superior  Court.     October  Term,  1876. 

Capers  Dickson,  as  administrator  of  David  Dickson,  de- 
ceased, brought  complaint  against  Benjamin  F.  Carr,  on  a 
note  dated  September  2d,  1872,  payable  one  day  after  date, 
to  F.  W.  Sims  &  Co.,  or  bearer,  for  $133.00,  with  interest 
from  the  1st  of  the  preceding  November.  The  defendant 
pleaded  the  general  issue,  and  that  there  had  been  a  final 
settlement  of  all  transactions  with  F.  W.  Sims  &  Company, 
which  included  this  action. 
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When  the  case  was  called  for  trial  the  defendant  moved 
to  continue  on  account  of  the  absence  of  the  witness,  W. 
T.  Owens,  who  had  been  subpoenaed,  and  who  lived  in  the 
county,  by  whom  he  expected  to  prove  that  the  considera- 
tion upon  which  said  debt  was  based  was  a  guano  note 
signed  by  said  witness'  father,  which  had  been  paid  by  him, 
witness,  and  that  the  note  sued  on  was  signed  by  mistake. 

The  motion  was  overruled,  and  the  defendant  excepted. 

The  plaintiff  introduced  the  note  sued  on  and  closed. 
He  was  then  introduced  as  witness  for  the  defendant,  and 
testified  that  he  knew  nothing  about  the  matter  of  his  own 
knowledge ;  that  he  understood  that  his  father,  the  intestate, 
was  the  agent  of  Sims  &  Company  for  the  sale  of  guano ; 
that  he  found  the  note  among  his  father's  effects  after  his 
death. 

The  following  memorandum  of  account  was  introduced : 

E.  New $71  60 

Jas.  Miller 71  50 


9143  00 
10  00 


|13d  00 

Neither  who  this  memorandum  was  introduced  by,  nor 
the  object  of  its  introduction,  appears. 

The  defendant  proposed  to  testify  that  the  note  was  given 
by  mistake ;  that  the  consideration  of  the  same  was  settled 
and  paid  off  before  the  note  sued  on  was  given ;  that  it  was 
given  for  the  amount  of  a  note  on  John  A.  Owens. 

This  evidence  was  excluded,  and  the  defendant  excepted. 

The  jury  found  for  the  plaintiff.  The  defendant  moved 
for  a  new  trial  because  the  court  erred  in  overruling  the 
motion  for  a  continuance,  and  in  rejecting  the  aforesaid  tes- 
timony. 

The  new  trial  was  refused,  and  defendant  excepted. 

A.  C.  McCalla,  for  plaintiff  in  error. 
No  appearance  for  defendant. 
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V^ARNER,  Chief  Justice. 

nie  plaintiff  sued  the  defendant  on  a  promisBory  note 
the  8am  of  $133.00,  payable  to  F.  W.  Siins  &  Company  or 
irer,  dated  2d  September,  1872,  and  due  one  day  after 
e.  On  ttie  trial  of  the  case,  the  jary  found  a  verdict  for 
:  plaintiff  for  the  full  amount  of  the  note,  with  interest 
reon.  The  defendant  made  a  motion  for  a  new  trial  on 
:  several  grounds  contained  therein,  which  was  overruled 
the  court,  and  the  defendant  excepted. 
l.  There  was  no  error  in  overruling  the  defendant's  mo- 
[1  for  a  continuance  of  the  case  on  the  showing  made 
irefor  on  account  of  the  absence  of  the  witness  Owene, 
smuch  as  the  defendant  did  not  state  that  the  witness  was 
;  absent  by  his  penniseion,  directly  or  indirectly,  or  that 
expected  to  be  able  to  procure  the  testimony  of  the  wit- 
\B  at  the  next  term  of  the  conrt,  or  that  the  application 
■  continuance  was  not  made  for  the  purpose  of  deky,  etc., 
required  by  the  3522d  section  of  the  Code. 
i.  There  was  no  error  in  rejecting  the  evidence  offered 
the  defendant,  even  if  the  agent  with  whom  it  was  insisted 
!  contract  was  made,  had  not  been  dead.  All  that  the 
'endant  proposed  to  prove  was,  in  general  terms,  that  the 
te  was  given  by  mistake,  that  the  consideration  for  the 
ne  was  settled  and  paid  off  before  the  note  was  given. 
]  that  it  was  given  for  the  amount  of  a  note  on  John  A. 
reus.  The  defendant's  plea  did  not  allege  how  the  mis- 
:e  occurred  in  giving  the  note,  nor  did  the  evidence  offered 
)w  it ;  neither  did  the  evidence  offered  show  to  whom 
;  consideration  of  the  note  was  settled  and  paid  off  be- 
■e  it  was  given,  certainly  not  to  the  plaintiff  or  his  in- 
tate,  or  that  either  of  them  had  any  knowledge  thereof, 
that  it  was  given  for  the  amount  of  a  note  on  John  A. 
cens. 
Let  the  judgment  of  the  court  below  be  affirmed. 
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Elizabeth  G.  Edwakds,  administratrix,  plaintiff  in  error,  vs. 
Albebt  B.  Koss,  administrator,  defendant  in  error. 

1.  The  absence  or  non-residence  of  a  debtor  who  never  resided  here,  is 
no  reply  to  the  statute  of  limitations. 

2.  Where  the  limitation  act  of  March,  1889,  would  otherwise  apply,  the 
bar  is  not  prevented  by  the  non-residence  and  lunacy  of  the  debtor, 
and  his  being  under  a  non-resident  committee,  at  the  passage  of  the 
act,  and  until  he  died  in  1871,  administration  having  been  granted 
here  on  his  estate  almost  three  years  before  the  action  was  brought. 
The  bar  attached,  at  farthest,  after  one  year  nine  months  and  fifteen 

days  from  the  grant  of  administration. 
8.  liiis  is  not  a  "  renewed  case,"  but  a  first  and  independent  suit,  though 
brought  against  the  administrator  within  six  months  after  the  dis- 
missal of  a  void  attachment,  issued  in  1869  against  his  intestate's 
committee,  to  which,  while  it  was  pending,  and  within  less  than  four 
months  after  he  obtained  his  letters,  the  administrator  was  made  a 
party  by  consent  A  void  thing  is  not  a  "suit"  or  "case"  within 
the  meaning  of  section  2932  of  the  Code. 

Statute  of  Limitations.  Administrators  and  Executors. 
Renewal.  Before  Judge  Hill.  Bibb  Superior  Court. 
April  Term,  1876. 

Elizabeth  G.  Edwards,  as  administratrix  upon  the  estate 
of  James  C.  Edwards,  deceased,  brought  assumpsit  against 
Albert  B.  Boss,  as  administrator  upon  the  estate  of  Thomas 
Taylor,  deceased,  for  $11,328.25,  with  interest  from  January 
Ifit,  1863.  Her  declaration  made,  in  brief,  the  following 
case: 

Edwards  was  a  general  land  agent  residing  in  Macon,  and 
having  his  business  office  there.  In  May,  1857,  he  entered 
into  a  written  contract  with  Taylor,  then  temporarily  in 
Macon,  containing  no  specified  place  of  performance,  to 
effect  the  sale  of  certain  lands,  upon  which  he  was  to  receive 
a  commission  of  ten  per  cent,  on  all  sales  which  he  should 
make  at  or  over  certain  stipulated  prices.  After  much  labor, 
in  the  year  1860,  he  effected  the  sale  of  said  lands,  at  prices 
not  below  the  amounts  stipulated,  his  commissions  upon 
which  amounted  to  the  sum  above  mentioned.     Edwards  was 
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not  only  empowered  by  said  contract  to  sell  the  undivided 
interest  of  Taylor,  but  also  the  interest  of  the  joint  owners 
with  him,  by  reason  of  which  he  became  entitled  to  an  ad- 
ditional $5,267.50. 

At  the  time  the  contract  was  made  (May,  1857,)  and 
when  the  injury  was  sustained  (November,  I860,)  by  Taylor's 
refusal  to  comply  with  his  contract,  he  resided  in  the  state 
of  New  York,  and  continued  to  reside  there  until  his  death 
in  April,  1871,  and  never  revisited  in  Georgia  after  August 
1860.  He  was,  in  the  state  of  New  York,  in  the  year  1866 
or  1867,  legally  declared  a  lunatic  and  a  committee  put  over 
him,  and  so  remained  until  his  death.  The  defendant  be- 
came his  administrator  in  Georgia  on  October  9th,  1871, 
whereby  plaintiff  says  the  cause  of  action  did  not  accrue 
until  twelve  months  after  that  date.  In  April,  1861,  war 
was  formally  declared  between  the  sections.  New  York  be- 
ing on  one  side  and  Georgia  on  the  other.  The  statute  of 
limitations  was  suspended  from  November  30th,  1880,  until 
July  18th,  1868. 

On  December  29th,  1869,  plaintiff  commenced  suit  by 
attachment,  on  this  cause  of  action,  against  Philetus  H. 
Holt  as  commissioner  over  Thomas  Taylor,  a  lunatic.  At 
October  term,  1871,  of  Bibb  superior  court,  Albert  B.  Ross, 
as  administrator,  was  made  a  party  defendant  by  consent. 
A  demurrer  was  filed  to  this  attachment  which  was  sustained, 
and  the  judgment  of  the  superior  court  affirmed  by  the  su- 
preme court  on  April  14rth,  1874,  on  the  ground  that  there 
was  no  law  in  Georgia  authorizing  such  a  proceeding,  either 
against  a  non-resident  lunatic  or  his  non-resident  committee. 
This  judgment  was  made  the  judgment  of  Bibb  superior 
court  on  May  11th,  1874,  and  this  suit  was  filed  on  October 
6th,  of  the  same  year. 

The  declaration  was,  by  amendment,  made  thus  full  in 
order  that  the  defense  of  the  statute  of  limitations  might  be 
presented  by  demurrer.  Such  demurrer  was  sustained,  and 
the  plaintiff  excepted. 
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Edwards,  adm'z,  V9.  Row,  adm^r. 

J.  tfe  J.  C.  RuTHEEFOBD ;  C.  B.  WooTEN,  f  or  plaintiff  in  error. 
PoE  &  Hall,  for  defendant. 
Bleckley,  Judge. 

1.  In  the  limitation  laws  of  Georgia,  there  is  no  saving  in 
favor  of  a  creditor  because  of  the  absence  or  non-residence 
of  his  debtor,  if  the  debtor  never  resided  here — 15  Ga,^  1 ; 
32  lb.,  253 ;  54  /*.,  126. 

2.  The  fact  that  at  the  passage  of  the  act  of  March  16th, 
1869,  the  debtor  was  both  a  non-resident  and  lunatic  (having 
over  him  a  committee  who  was  also  a  non-resident,)  and  so 
continued  until  his  death  in  April,  1871,  did  not  obviate  the 
bar  of  the  statute  to  an  action  brought,  October  6th,  1874, 
against  his  administrator,  upon  a  contract  made  in  1857 
which  became  due  in  November,  1860,  administration  hav- 
ing been  granted  in  this  state  to  a  resident  thereof  on  the 
9th  of  October,  1871.  Even  if  the  bar  did  not  attach  in  the 
lifetime  of  the  debtor,  suit  was  not  commenced  against  his 
administrator  within  due  time — 50  Oa,,  382 ;  54  /J.,  500 ; 
55  lb.,  35. 

3.  The  bar  was  not  prevented  by  the  pendency  of  a  wholly 
void  attachment,  sued  out  in  December,  1869,  declaration 
filed  thereon  in  May,  1870,  the  administrator  made  a  party 
defendant,  by  consent,  in  January,  1872,  and  the  proceeding 
terminated  by  dismissal  within  six  months  prior  to  the  com- 
mencement of  the  present  action.  Said  attachment  having 
been  adjudged  to  be  void,  (52  Ga.,  24,)  cannot  be  treated  as 
a  "  suit "  or  "  case  "  within  the  true  meaning  of  section  2932 
of  the  Code ;  and,  consequently,  the  present  action,  though 
brought  within  six  months  after  the  attachment  was  disposed 
of,  is  not  a  "  renewed  case,"  but  a  first  and  independent  suit 
— *6  Ga.,  126 ;  50  /i.,  262.     Compare  22  Ga.,  359. 

Judgment  aflBrmed. 


SUPREME  C0T7RT  OF  GEORGIA. 

Wiigbl  M.  Wan  A  of. 

I  F.  Wright,  plaintiff  in  error,  vs.  Jambb  M.  Ware 
et  <d.,  defendante  in  error. 

payable  to  two  creditors  Jointly,  may  be  paid  by  paying 
uid  wbeD  paid  to  either,  a  mortgage  to  secure  lis  payment  is 
iahed. 

inclple  is  applicable  to  tbe  case  of  two  Joint  mortgagees  to 
I  mortgage  is  given,  on  its  face  to  secure  the  payment  of  a 
e  one  day  after  date,  given  tbem  jointly  by  the  mortgagor, 
tbe  consideration  of  said  note  was  tbe  fact  that  the  two  joint 
jees  had  stood  the  security  of  the  mortgagor  for  money  bor- 
'rom  a  third  person,  and  the  real  object  of  the  mortgage  was 
■e  tbem  from  loss  from  such  Buretyship,  no  allegation  being 
F  any  mistake  in  the  note  or  mortgage,  or  prayer  for  its  rec- 
n,  and  the  mortgaged  property  haviag  been  sold  to  a  pur- 
ivho,  though  be  knew  of  the  mortgage,  paid  one  of  tbe  Joint 
;ees,  witb  the  consent  of  the  mortgagor,  tbe  ful)  value  of 
1,  with  the  understanding  that  tbe  mongage  was  extinguished, 
allegation  or  proof  of  fraud  being  made  agtinst  tbe  pur- 
Strict  law  is  with  such  purchaser,  and  hie  equity  is  superior 
nf  tbe  other  joint  mortgagee,  who  might  have  fully  protected 
by  taking  a  several  note  and  mortgage,  and  thus  not  have 
in  tbe  power  of  his  joint  creditor  to  extinguish  tbe  Joint 

esory  Not«8.  Contracts.  Payment  Mortgage, 
udge  TJNnERWooD.  Polk  Superior  Court.  Augost 
i76. 

ted  in  the  opinion. 

Broyles,  for  plaintiff  in  error. 

EN  Akin  &  Son,  for  defendants. 

ON,  Jndge. 

?a8  a  bill  filed  by  the  plaintiff  in  error,  Wright,  to 
IVare  to  make  him  titles  to  a  certain  tract  of  laud, 
njoin,  perpetually,  Ware  and  Lyon  from  enforcing 
mortgage  against  said  land, 
acts  were  substantially  these:  Rowe  borrowed,  in 
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1858,  money  from  one  Shorter,  and  Lyon  and  Ware  were 
his  securities.  Rowe  gave  them  his  note  for  the  sum  of 
twenty-three  hundred  dollars,  due  one  day  after  date,  and 
secured  this  note  by  a  mortgage  on  the  said  tract  of  land. 
The  land  was  sold  at  sheriflPs  sale,  subject  to  this  mortgage. 
Ware  bought  it  for  $10.00,  but  no  money  was  paid  or  deed 
made  by  the  sheriff.  In  1863,  Howe  and  Ware  sold  the  land 
to  Wright,  the  complainant,  for  §5,000.00,  and  Ware  gave 
Wriglit  his  bond  for  titles.  When  it  was  bought  by  Wright, 
the  understanding  was  that  the  mortgage  was  to  be  satisfied 
out  of  the  money  he  paid  Ware,  one  of  the  mortgagees  in 
the  joint  mortgage.  Afterwards  Lyon  and  Ware  foreclosed 
the  mortgage  and  levied  it  upon  the  land,  and  this  bill  was 
brought  by  Wright  to  enjoin  them  from  selling  the  land  he 
had  thus  bought  from  one  of  them.  Ware,  and  to  compel 
Ware  to  carry  out  his  bond  and  execute  the  title  to  him, 
Wright. 

The  jury  found  for  Wright  under  the  charge  of  the 
court,  and  the  injunction  was  made  perpetual,  and  Ware 
directed  to  make  the  title  to  Wright. 

A  motion  was  made  for  a  new  trial  before  Judge  Under- 
wood, Judge  Buchanan  having  presided  on  the  trial  before 
the  jury.  Judge  Underwood  granted  it,  and  this  is  the 
error  complained  of. 

It  will  be  seen  at  a  glance,  that  so  far  as  Ware  is  concerned, 
he  ought  not  to  be  allowed  to  enforce  this  mortgage ;  for 
he  sold  the  land  and  got  the  money.  Lyon  is  the  man, 
however,  who  complains  that  he  was  the  co-surety  of  Ware, 
and  that  he  got  none  of  the  money,  and  that  the  debt  to 
Shorter  is  not  wholly  extinguished,  and  that  he  may  yet 
have  the  balance  of  it  to  pay,  and  that  he  ought  to  be 
allowed  to  use  the  mortgage  to  save  himself  harmless — he 
having  given  his  note  and  security  to  Shorter  therefor,  and 
it  would  take  $800.00  or  $1,000.00  to  save  him  harmless. 

The  question,  therefore,  resolves  itself  into  this:  Does 
the  payment  of  a  mortgage  debt  to  one  of  two  mortgagees 
— the  mortgage  and  note  being  joint — extinguish  the  mort- 
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Wiight  u.  Win  tt  at. 

and  prevent  the  other  mortgagee  from  enforcing  it  to 
lim  harmless  from  hia  suretyship,  the  real  purpose 
!  mortga^  being  to  secure  the  two  securities  ae  secn- 

s  general  principle  is  that  a  payment  to  one  of  two 
jreditors  does  extinguish  the  joint  debt  2  Chittj  on 
icta,  1132,  note  D;  3  Johnson,  68;  15  Johnson,  478. 
principle  seems  to  be  based  npon  the  idea  that  such 
creditors  are  mutual  agents  of  each  other,  in  the  nature 
-tners  pro  hoc  vice — mutual  agents  about  that  debt. 
(  our  own  Code  declares  tliat  payment  to  a  "  partner 
ited  in  the  money,  shall  be  good" — Code,  §2864 — 
leclaring  that  payment  to  an  agent  is  good,  in  the  same 
1,  These  two  parties,  Ware  and  Lyon,  were  both  in- 
id  in  this  note  and  mortgage.  The  note  was  due  one 
ter  date.  Rowe  could  have  paid  it  at  any  time,  and 
id  his  land.  Wright  did  pay  it  to  Ware,  one  of  the 
;,  or  joint  creditors,  of  Rowe,  for  Rowe,  and  at  his 
ee  and  request.  Were  these  two  men  joint  creditors 
we  i  We  think  so.  It  is  true  that  they  were  sureties 
m  to  Shorter ;  but  to  get  them  to  be  sureties,  Rowe 
t  to  make  them  a  note  due,  and  to  secure  it  by 
age.  He,  by  that  act,  became  their  debtor.  The 
eration  for  his  promise  to  pay  this  note  to  them, 
he  act  of  their  going  security  for  him ;  but  we 
that  they  were  not  bound  to  wait  until  they  had  paid 
;urity  debt  before  they  could  sue  for  and  collect  this 
They  might  liave  been  willing  to  stand  security  on 
press  understanding  that  Rowe  should  give  them  the 
lue  at  once,  so  tt^t  they  could  protect  themselves 
t  loss  by  delays,  on  the  part  of  their  principal,  to  pay 
T.  At  all  events,  they  took  from  Rowe  a  note  due 
in  jointly,  and  thereby  they  became  his  joint  credit- 
id  he  their  common  debtor. 

lay  be  observed,  too,  that  no  mistake  is  set  up  in  the 
r,  about  this  note  or  mortgage,  and  no  prayer  made  for 
stiiication,  that  it  be  made  to  speak  what  the  parties 
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meant.  On  the  contrary,  they  seemed  to  do  just  what  they 
wished  to  do,  though  the  purpose  wa&  to  protect  them  in 
their  joint  suretyship.  Nor  is  any  fraud  alleged  or  proven 
against  Ware  and  Rowe  and  Wright  in  their  conduct  to- 
wards Lyon.  All  seemed  to  think  that  Shorter  would  take 
the  money  Ware  got  from  Wright,  and  Howe's  debt  to  him 
would  be  thus  paid,  and  the  joint  suretyship  terminate  sat- 
isfactorily to  everybody.  There  was  some  evidence,  too, 
that  Lyon  was  committed  about  the  sale,  but  he  said  that  he 
agreed  to  it  only  on  condition  that  the  suretyship  should  be 
at  an  end. 

We  conclude,  on  the  whole,  that  strict  legal  principle  ap- 
plied to  the  facts  developed  here,  makes  Lyon  responsible 
iFor  what  Ware  did  about  this  joint  business,  and  when  we 
consider  the  equities  between  the  parties  here,  certainly 
Wright,  who  bought  fairly  and  paid  fully  for  this  land, 
stands  as  high  or  higher  than  Lyon.  It  is  true  that  he  knew 
of  this  mortgage ;  but  he  bought  expressly  on  condition  that 
it  be  paid  oflE,  and  he  paid  Ware,  the  joint  creditor  with  Lyon, 
the  money  to  pay  Shorter.  If,  by  Shorter's  refusal  to  take 
the  Confederate  currency,  or  otherwise,  the  Shorter  debt  was 
not  paid,  who  ought  to  bear  the  loss,  Wright,  the  purchaser, 
who  dealt  with  Eowe  in  possession  of  the  land,  and  Ware, 
one  of  the  joint  owners  of  the  note  and  mortgage,  or  the 
other  joint  owner,  Lyon,  who  could  easily  have  protected  him- 
self by  paying  the  debt  and  .holding  the  mortgage,  or 
by  making  the  note  and  mortgage  several  and  not  joint  ? 
We  think  that  the  stronger  and  better  equity,  under  the 
facts  is  with  the  purchaser,  Wright.  At  any  rate,  equity 
follows  the  law  in  any  doubtful  matter,  and  the  law  is  with 
Wright,  as  we  think,  in  this  case.  There  can  be  no  doubt 
that  when  this  note  was  paid — ^the  note  given  by  Howe  to 
Lyon  and  Ware — ^the  mortgage  was  also  extinguished.  27 
Ga.  347—350. 

Though  Ware  did  not  have  perfect  title — no  deed  having 
been  made  to  him — ^yet  he  was  obliged  to  make  the  best 
title  he  could,  and  the  decree  to  make  him  do  so  was  right. 
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ionld  not  object,  and  did  not,  and  does  not,  object, 
a  party  wli^  tiie  decree  was  made.  49  Ga.  622. 
!a«e  is  rather  a  close  one,  but  the  foregoing  is  the 
w  we  are  able  to  take  of  it.  We  concur  with  Judge 
an,  who  tried  the  case,  and  differ  with  Judge  Under- 
rho  granted  the  new  trial,  and  as  the  legal  principles 
the  case,  we  reverse  the  judgment  granting  the  new 
d  direct  that  the  verdict  stand,  and  that  the  court 
accordingly.  Of  course,  we  decide  nothing  as  to 
it  of  Lyon  to  go  upon  his  principal,  Rowe,  or  upon 
arety,  for  contribution,  if  he  shall  lose  by  having  to 
orter.  All  we  decide  is,  that  the  note  given  by 
o  the  two  is  paid,  and  by  its  payment  the  mortgage 
gnished. 
ment  reversed. 


B  A,  Bk&slet,  plaintiff  in  error,  ve.  Elliot  C.  Bow- 
DKK,  defendant  in  error. 

e  the  ezecuUon  i»  amended  after  the  levy,  the  levy  falls. 

rec  upoD  a  bill  in  equity  Sled  by  a  married  woman  who  died 

□g  the  litlgBtiOD,  her  husband,  as  administrator,  being  made  a 

in  her  stead,  directed  that  the  defendant  to  said  bill  "have 
K^aa  his  compeneatlou  for  improvements  pat  by  him  on  said  land, 

aaid  amount  is  herein  decreed  to  be  a  char^  on  said  land,  to 
orced  hj  JL  fa.  iobe  issued  by  the  clerk  of  this  court."  An 
tion  issued  requiring  the  sheriff,  of  ibe  land  described  in  the 
9  the  property  of  the  husband,  to  make  the  sum  of  $400.00. 
nterest  and  costs,  which  the  defendant  recovered  against  the 
nd,  etc      Subsequently    this  fi.  fa,   was   amended  so  as  to 

that  the  $400.00  was  recovered  against  Ute  huaband  as  adtnin- 
)r  of  his  wife. 

»t  it  would  be  difficult  to  hold  that  the  execuUou.  as  it  was 
Lilly  issued,  was  authorized  by  the  decree,  and  especially  as  it 


and  Sale.    Amendment.    Decree.    Execntion.    Be- 
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fore  Judge  Babtlett.     Greene  Superior  Court.    September 
Term,  1876.  ^ 

Keport  unnecessary. 

W.  H.  Branch;  W.  W.  Lumpkin;  John  C.  Eeed,  by 
brief,  for  plaintiff  in  error. 

J.  A.  BiLLUPS ;  C.  Heard,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury 
found  the  property  subject  to  the  Ji,  fa,  levied  thereon. 
The  claimant  made  a  motion  for  a  new  trial  on  the  ground 
that  the  court  erred  in  overruling  the  claimant's  motion  to 
dismiss  the  plain tiflPs  levy  on  the  land,  because  the  ^. /a. 
had  been  amended  since  the  making  of  the  levy  thereon, 
and  on  various  other  grounds  set  forth  in  the  motion,  which 
was  overruled  by  the  court,  and  the  claimant  excepted. 

1.  The  ji.  fa.  as  it  was  originally  issued,  and  at  the  time 
it  was  levied,  commanded  the  sheriff  to  levy  it  on  the  land 
specified  therein  as  the  property  of  Jonathan  D.  Durham, 
to  make  the  sum  of  $400.00,  which  had  been  recovered  in 
favor  of  the  plaintiff  in  the  superior  court  of  Greene 
county,  against  the  defendant,  Jonathan  D.  Durham.  The  ji. 
ya.  was  amended  so  as  to  read,  wliich  the  said  plaintiff  lately  in 
our  superior  court  of  said  county,  recovered  against  the  said 
Jonathan  D.  Durham,  ^'  Jonathan  D.  Durham,  as  adminis- 
trator of  Eliza  Ann  Durham."  This  amendment  of  the 
^.  fa.  after  the  levy,  was  a  good  ground  for  the  dismissal 
thereof.  Code  §3495 ;  WiUiarn^^  executor^  vs.  Atwoody  de- 
cided at  July  term,  1876,  not  yet  reported. 

Brides,  from  an  inspection  of  the  decree  offered  in  evi- 
dence by  the  plaintiff  in  fi.  fa.^  it  would  be  difficult  to  hold 
that  the  ji.  fa.  levied  on  the  land,  was  authorized  by  that 
decree,  as  it  was  originally  issued,  and  especially  as  it  was 
11 


i 
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amended.  Whether  it  was  or  not,  the  levy  fell  by  the 
amendment  made  tliereafter.  The  jf.  fa.  as  amended,  was 
not  the  Ji.  fa.  levied  on  the  land. 

Let  the  judgment  of  the  court  below  be  reversed. 


EoiioLS  &  Company,  plaintiffs  in  error, 
Es'o,  defendant  in  errt 

In  an  action  by  a  discharged  employee  for  the; 
parties  have  introduced  evidence,  the  jury 
that  the  plaintiff  must  show  himself  with 
that  it  was  for  the  jury  to  detenntoe  from  t1 
the  plaintiff  was  guilty  of  such  conduct,  01 
authorize  the  defendants  to  discharge  him,  ^ 

ContractB.  Charge  of  Court  Mast« 
fore  Judfife  Tompkins.  Richmond  Snpe 
Tenn,  1876. 

Fleming  brought  complaint  against 
for  iil,ll>0.<M),  for  aerrices  rendered  as  Iw 
houseman  from  September  Ist,  1S75,  to 
Tlie  defendants  pleaded  that  the  plaii 
cliaigod  himself;  also,  a  tender  of  the  1 
eer>'iee8  to  tlie  time  of  such  discbaige. 

Counsel  on  both  sides  agreed  as  to  t 
except  that  defendants'  attorney  insiste 
to  show  himself  witliout  fault  to  recovi 
whilst  plaintifTs  attorney  urged  that  i 
the  jury  whether  the  facts  anthoriced 
or  not  Evidence  was  submitted  by  b 
is  admitted  was  sufficient  to  snstain  tl 
applioable  thereto  was  correctly  admini 

Defendants'  attorney  asked  the  cour 
that  tlie  plaintiff  must  aliow  liimself  wi 
him  to  nxKtvcr  a  year's  salary,  which  r 
fnsvd,  and  charged  the  jnry  that  it  wu 
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mine,  from  the  facte  proven,  whether  the  plaintiff,  as  clerk 
and  employee  of  the  defendants,  was  guilty  of  such  conduct 
or  neglect  of  duty  as  to  authorize  defendants  to  discharge 
him. 

The  jury  found  for  the  plaintiff  the  amount  sued  for,  less 
certain  credits  about  which  there  was  no  dispute. 

The  defendants  excepted  to  the  charge  as  given,  and  to  the 
refusal  to  charge. 

Frank  H.  Miller,  for  plaintiffs  in  error. 
H.  D.  D.  Twiggs,  for  defendant. 

Blecklky,  Judge. 

When  the  action  was  by  a  discharged  employee,  and  was 
brought  to  recover  the  stipulated  wages  for  the  whole  term, 
less  partial  payments,  the  court  properly  refused  to  charge 
the  jury  that  the  plaintiff  "  must  show  himself  without  fault." 
Even  if  his  freedom  from  fault  would  not  be  presumed  un- 
less the  contrary  appeared,  it  would  be  sufBcient  for  it  to 
be  inferable  from  all  the  evidence  taken  together,  evidence 
having  been  introduced  by  both  parties — 12  Ga.,  142.  The 
court  properly  charged,  that  it  was  for  the  jury  to  determine, 
from  the  facts  proved,  whether  the  plaintiff  was  guilty  of 
such  conduct  or  neglect  of  duty  as  to  authorize  the  defen- 
dants to  discharge  him.  li  the  defendants  desired  the  court 
to  add  rules  of  law  to  guide  the  jury  in  discriminating  con- 
duct or  neglect  which  would  warrant  discharge,  from  that 
which  would  not,  a  request  should  have  been  made  to  am- 
plify the  charge  in  that  respect. 

Unless  the  plea,  that  the  plaintiff  voluntarily  discharged 
himself,  means,  not  that  he  withdrew  of  his  own  accord,  but 
that  he  gave  good  cause  for  the  defendants  to  discharge  him, 
the  case  must  have  been  tried  on  a  somewhat  different  line 
of  defense  from  any  that  we  find  in  the  record.  If  so,  we 
may  suppose  it  was  by  consent,  as  most  of  the  law  of  the 
case  was  agreed  on  between  counsel. 

Judgment  affirmed. 
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IENTH4L,  plaintiff  in  error,  vs.  Aakon  Champion 
et  al.,  defendants  in  error. 

tgage,  executed  prior  to  June,  1865,  be  foreclosed  prior  to 

of  January,  1870,  and  be  active  in  tryinf-  • -' —" 

ortgaged  property,  it  is  not  barred  by  tht 
,  levied  upon  the  particular  property  in  t 
md  ndvertiaed  for  saJe,  and  tbe  purcbuB 
rt 

cbaser  of  part  of  tbe  mortgaged  propert 
ispositioD  made  of  other  portions  tbereol 
liaae,  the  mortgage  having  been  duly  rec 
chaser  of  property  which  is  incumberei 
0  bought  the  whole  title,  and  not  the  eqi 
w  nmnint,  and  paid  full  price  for  the  land 
on  account  of  the  mortgage,  may  set  up  usi 
lie  mortgage  had  been  foreclosed  as  aga 
usurious  interest  hsd  been  paid  before  '■ 
party  to  the  proceeding  to  foreclose  the  t 
id  thereby;  nor  is  he  concluded  by  the  ; 
;he  mortgagor  on  an  affidavit  of  itlegali 
tbe  purchaser  to  set  up  ihe  usury  in  deft 
a  case,  depends  upon  the  price  be  actus 
full  price,  without  regard  to  the  mortga) 
or,  or  a  deduction  was  made  on  accouni 
y  where  the  mortgagor  and  vendor  is  Ins 
kniptcy. 

,ge.  Statute  of  Limitations.  1 
adge  ToMPxiNs.     Chatham  Superi 

76. 

ed  in  the  opinion. 

Iau88Y,  for  plaintiff  in  error. 

E8  Levy,  for  defendants. 


i.  SymonB,  in  1853,  executed  a  mo 
Q  of  lot  twenty-fonr,  in  Chatham 
the  payment  of  $5,000.(Xl.     The  ■ 
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its  face  ten  per  cent,  interest,  and  the  mortga^  was  duly 
recorded.     Up  to  1863  85,000.00  of  interest  bad  been  paid 
on  the  mortgage,  and  in   1869  and  1870,  twenty-five  hun- 
dred dollars  more.     By  the  sale  of  one  tenement  on  the  lot 
in    1875,  Champion  received   $2,800.00   more.      In  1863 
Champion  released  another  of  the  tenements  on  the  lot  from 
the  mortgage,  and  did  not  record  tlie  release  on  the  mortgage 
record.     Afterwards,  in  the  same  year,  1863,  Symons  sold 
the  remaining  tenement,  one-third  of  the  lot,  (tliere  were 
tliree  tenemente,  and  equal  divisions  thereof,)  to  Kohn,  wlio 
paid  full  price  for  it,  and  knew  nothing  of  tlie  existence  of 
the  mortgage— having  no  actual  notice  thereof,  or  of  the 
release  of  the  one-third— and  Lilienthal  derived  title  from 
liun,  paying  also  full  price  and  without  actual  notice — and 
has  been  himself,  and  those  from  whom  he  claimed,  in  con- 
tinuous possession  since  1863.     In  1868  Champion  foreclosed 
this  mortgage  against  Symons  on  two-thirds  of  this  lot  for 
the  $5,000.00  of  principal,  and  interest  since  1863,  and  re- 
ceived the  said  sum  of  $2,500.00  on  the  mortgage  ji.  fa.  in 
1869  and  1870,  as  before  mentioned.     In  1871  Symons  filed 
an  affidavit  of  illegality  to  the  fi.  fa.,  which  was  decided 
against  him.     Lilienthal,  whose  title  deed  is  dated  in  1866, 
aiid  who  was  in  possession  from  that  date  continuously  him- 
self, had  no  notice  of  these  proceedings,  nor  of  the  incum- 
brance and  foreclosure  upon  the  third  he  had  bought  and 
possessed,  until  the  third  he  so  owned  was  levied  upon  in 
1874 ;  whereupon  he  filed  this  bill,  and  on  the  trial  thereof 
the  foregoing  facts  were  admitted,  as  well  as  the  bankruptcy 
^t  s..^^....  onri  ti,fl  nolo  of  one-tlufd  of  the  lot  by  the  aa- 
t,  in  1875,  of  the  before  mentioned 
of  the  sale,  the  said  tliird  having  de- 
<l,  its  former  value,  to  $2,800.00  at 
ale.    So  tliat  it  was  admitted  that 
interest  has  been  paid,  and  more  than 
The  case  was  tried  upon  the  fore- 
le  jury  found,  and  the  judge  decreed, 
mortgage,  anthorizing  its  proceed- 
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ig  to  make  the  amount  due  thereon  without  any  deduction 
)r  tistirioae  interest ;  and  to  this  decree  Lilienthal  excepted, 
id  brought  tlie  ease  before  U8. 

The  questions  made  are  iiret,  that  aa  the  mortga^  was 
ever  levied  upon  Lilientliare  land  until  1874,  the  limitation 
!t  of  1869  bars  the  proceeding;  second,  that  the  release  of 
le-third  of  the  lot  frotn  the  incumbrance  of  ths  mortf^ge, 
I  August,  1863,  discharged  the  third  Lilienthal  held  title  to, 
erived  from  Kohn's  deed  in  November,  1868 ;  and,  third, 
lat  Lilienthal,  being  the  purchaser,  without  actual  notice 
E  the  mortgage,  of  tlie  whole  estate,  and  not  of  the  equity 
f  redemption  merely,  and  he  and  those  under  whom  he 
laimed  having  paid  fall  value  for  the  land  without  any  de- 
notion  on  account  of  the  mortgage,  is  entitled  to  set  up  the 
surious  interest  which  Symons  paid  Champion  from  1853 
>  1 863,  it  being  admitted  that  no  usury  had  been  paid  since. 
(/"e  proceed  to  consider  these  questions  in  the  order  named. 

Some  points  were  also  made  in  respect  to  the  laches  of 
Hiampion,  hut  we  deem  it  unneceasary  to  touch  them,  as 
ne  mortgage  was  not  barred  by  the  general  limitation  act, 
nd  we  hardly  think  that  equity  will  adopt  a  shorter  period, 
'or  several  years  during  and  after  the  war,  the  statute  wae 
ispended,  and,  counting  those  years  out.  Champion  was  in 
me,  and  seems  to  have  been  pressing  for  his  money. 

1.  We  cannot  think  that  the  act  of  1869  bars  the  right  of 
he  mortgagee  to  enforce  the  collection  of  this  money  out 
f  this  piece  of  land.  Though  the  purchaser  had  no  actna] 
otice  of  the  mortgage,  he  took  the  land  subject  to  its  in- 
umbrance,  because  it  was  recorded  and  he  had  constructive 
otice  thereof.  It  was  foreclosed  in  1868  against  this  land, 
nd  though  he  was  no  party  to  tlie  proceeding  of  foreclosnre, 
'et  it  was  properly  brought  against  Symons,  the  mortgagor ; 
loney  was  paid  upon  the  ^.  fa.  by  Symons,  in  1869  and 
870;  ihejt./a.  was  levied  on  the  whole  two-thirds  in  18T1, 
nd  the  morgagee  was  active  in  enforcing  his  lien  upon  the 
md  mortgaged.  Even  as  late  as  1875  he  pressed  out  of  the 
ssignee  of  Symons  the  proceeds  of  the  sale  of  the  other 
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tliinl,  and  received  |2,800.U0  thereon.  We  do  not  think 
tliat  the  mere  fact  tliat  Lilienthal  liad  no  Jiotice  of  tlie  f ore- 
cloeare,  or  of  the  levy  of  1871,  and  of  Synions'  illegality,  will 
make  the  act  of  1869  applicable  as  s  bar;  nor  will  tlie  fact 
that  he  was  only  notified  in  1874  of  the  levy  on  his  third, 
and  that  then,  and  not  till  then,  the  Ji.  fa.  was  levied  upon 
hie  third  as  a  separate  piece  of  property.  It  ie  trae  tliat  the 
mortgage  mnst  have  been  foreclosed  before  the  first  of  Jan- 
nary,  1870,  to  prevent  the  bar  of  the  limitation  act  of  1869 
—54  Ga.,  462,— but  it  does  not  follow  tliat  tIie/./a.,  after 
foreclosure,  must  be  levied  before  tliat  date  even  upon  lands 
in  the  hands  of  a  purchaser  before  the  foreclosure.  It  was 
the  bosineas  of  the  purcliaser  to  watch  the  records,  and  he 
bought  subject  to  the  recorded  mortgage.  In  WiUianta  cfe 
Company  vs.  Terrell,  54  Ga.,  462,  it  was  lield,  it  is  true, 
tliat  a  purchaser  could  defend,  when  his  purcliase  was  levied 
on,  by  sltowing  that  the  mortgage  was  barred  by  the  act  of 
1869,  at  the  time  it  wax  foreclosed,  although  the  mortgagor 
did  not  make  the  point  when  the  proceeding  to  foreclose 
was  tried ;  but  it  was  not  pretended  that  the  f.  fa.  must 
have  been  levied  before  January,  1870,  and  that  the  mortgagee 
was  barred  if  it  was  not.  We  think  there  can  be  nothing 
Bolid  in  this  defense. 

2.  Nor  do  we  think  that  the  release  of  one-third  of  the 

lot,  which  was  made  before  KohrCs  purchase,  could,  or  ought 

to,  effect  Lilienthal,  who  bought  in  1866,  and  held  under 

Kohn.     Certainly  he  can  have  no  higher  equity  than  Kohn, 

lught  too  late  to  complain  of  the  re- 

ireviously  made.     The  cases  in  1st 

I9th  Pick.,  238,  cited  by  plaintiff  in 

have  been  based  upon  a  release  made 

the  purcliaser  had  bought.     He  was 

property  mortgaged,  and  what  was 

him ;  before  his  purchase  he  had  no 

we  think,  be  affected  by  the  prior 

lider  the  third  ground  on  which  com- 
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it  reliee,  and  that  is  the  fact  that  this  mortgagee  has 
id  more  than  his  principal  and  legal  interest  on  this 
ige  from  Symons,  the  mortgagor,  and  that  it  ie  in- 
ile  and  unconscientioas  for  him  to  collect  the  remain- 
bt  apparently  due — which  is  all  usury — out  of  this 
iser's  land,  who  bought  for  full  price  the  whole  title, 
ithout  actual  notice  of  the  mortgage. 
I  fact  makes  this  legal  question :  Can  the  purchaser  of 
lole  estate,  paying  full  value  therefor,  plead  usury, 
the  mortgagor  neglected  to  plead  when  the  mortgage 
reclosed ) 

t,  is  he  bound  by  the  judgment  of  foreclosure  ?  Tliie 
bas  held  that  the  judgment  of  foreclosure  does  not 
de  the  purchaser.  In  WiUiaTne  v».  Terrell,  54  Ga., 
he  cases  are  all  reviewed,  and  the  judgment  is  dis- 
pronounced  tliat  the  purchaser  is  not  concluded, 
nly  iipon  principle  it  would  seem  that  he  ought  not 
unless  he  was  made  a  party,  or  bought  after  the  fore- 
e,  or  at  least  had  some  notice  of  the  proceeding  to 
jse;  nothing  of  the  kind  is  pretended  in  this  case. 
Iso,  55  Ga.,  208,  and  Code,  §3965,  which  is  conclusive, 
it  is  argued  that  the  purchaser  here  is  concluded  by 
Bgality,  which  was  tried  in  1871.  We  cannot  see  in 
ft'ay.  He  was  no  party,  nor  do  we  see  how  he  could 
de  a  party.  So  that  not  being  concluded,  the  question 
ib:  Can  he  plead  the  usury? 

!  general  rule,  unquestionably,  is  that  usury  is  a  per- 
privilege— -a  personal  plea.  The  party  hitnself  can 
it,  but  no  stranger  can  do  so.  But  is  this  purchaser 
,  stranger  that  he  cannot  plead  it!  Numerous  author- 
ave  been  cited  by  the  plaintiff  in  error  to  show  that 
1  plead  the  usury,  and  it  will  be  found  that  they  sus- 
le  point^S  Paige,  639 ;  9  Jh.y  137 ;  10  Ih.,  583 ;  4  Pe- 
121 ;  33  Mo.,  142 ;  1  Stockton,  N.  J.,  807 ;  3  Edwards, 
J5;  4Comstock,  225;  1  M'd,  Ch.  127-141. 
i  true  that  there  are  other  cases,  perhaps,  on  a  different 
)ut  most  of  them  are  where  there  is  actual  notice  of 
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the  mortgage,  or  the  equity  of  redemption,  eo  nomme,  is 
alone  purchased. 

But  we  think  that  our  own  court  has,  in  eflfect,  decided 
tlie  point.  In  Pope  vs.  Solomons  et  al.,  36  Ga.,  541,  on  the 
545th  page.  Judge  Warner  goes  into  the  doctrine  fully,  and 
the  court  ruled  that  a  creditor  is  not  such  a  stranger  that  he 
cannot  set  up  the  usury.  It  is  true  that  in  48  Ga.,  55,  it  is 
held  that  a  creditor  cannot  enjoin  another  creditor,  both 
being  jitdgrnent  creditors,  from  enforcing  his  Ji.  fa.  on  ac- 
count of  his  having  taken  usury ;  but  the  ruling  is  there 
distinctly  confined  to  judgments  at  law,  and  mortgage  judg- 
ments are  excepted  from  the  operation  of  the  rule.  It  is 
not  easy  to  see  the  distinction  in  principle,  it  is  true,  but  it 
seems  to  be  put  upon  the  Code 

In  Scofidd  vs.  McNa/ugM,  52  Ga.,  69,  the  principle  in  36 
Ga.,  541,  was  reasserted  and  enforced,  and  though  Judge 
Trippe  dissented,  he  did  so  upon  the  ground  that  when  the 
purchaser  bought  the  land  a  deduction  was  made  on  account 
of  the  usury  in  the  price  which  was  paid,  and  Chief  Justice 
Warner,  who  delivered  the  opinion  of  the  majority,  seems 
only  to  have  differed  as  to  the  fact,  for  he  says :  "  If  the 
value  of  the  property  transferred  by  Gardner  to  Scofield, 
under  the  contract  between  them,  was  of  sufficient  value  at 
that  time,  in  good  money,  to  have  covered  the  amount  then 
due  for  it,  inchidmg  the  usury,  then  Scofield  has  no  equity 
which  would  entitle  him  to  be  relieved  against  the  usury ; 
for  ♦  *  *  then  Scofield  has  not  been  hurt." 

So  in  the  case  at  bar,  if  Symons  let  Kohn  or  Lilienthal 
have  this  land  at  a  less  price  on  account  of  this  mortgage, 
tncludtnff  the  usury,  Lilienthal  has  not  been  hurt ;  but  the 
fact  is,  that  Lilienthal  had  actually  no  notice  of  mortgage, 
or  usury,  and  paid  for  the  land  full  value ;  therefore  he  has 
been  hurt.  See  also,  4  Ga.  221 ;  37  Ga.  364r-381 ;  56  Ga. 
671. 

The  principle,  then,  seems  to  be  established  by  our  own 
adjudications,  that  a  party  interested  in  the  matter  about 
which  the  usuiy  might  have  been  pleaded  by  the  contracting 
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rty,  may,  in  certain  cases,  be  eiibrogated  to  the  riglit  of 
;  contracting  party,  and  himself  may  set  up  tlie  ueury 
len  his  iutereete  are  attacked,  if  tJiey  spring  out  of  the 
itract  tainted  with  uaniy. 

We  think  that  the  sound  principle  applicable  to  such 
«s,  is  this :  wherever  it  would  be  iaeqnitable  for  the  cod- 
cting  party,  in  his  dealing  with  otliers,  not  to  plead  the 
ury,  the  other  with  whom  he  deals  may  himself  plead  it. 
is  the  personal  privilege  of  the  contracting  party  to  pay 
iiry  or  plead  usury ;  and  it  is  equitable  for  him  to  do 
her  BO  long  as  he  thereby  shall  injure  or  hurt  nobody  elee. 
i  may  pay  any  amount  of  usury  and  ref  nse  to  plead,  or  neg- 
;t  to  plead  it,  if  he  chooses  so  to  do ;  and  no  stranger,  not 
rt  by  it,  can  interfere,  either  to  compel  him  to  plead,  or  if 

refuse  and  fail,  to  take  his  shoes  and  plead  in  his  stead. 
But  if  he  be  insolvent,  and  has  gone  into  bankruptcy  and 
Id  property  for  full  value  to  another,  and  warranted  the 
le  thereto,  ought  he  to  be  permitted  to  set  himself  up  as 

extremely  just  and  honest  that  he  will  not  plead  UBury 

to  his  creditor,  when  by  so  doing  he  could  protect  his 
irchaser  and  make  good  his  warranty  t  If  his  creditor 
8  been,  as  in  this  case,  overpaid  by  some  $1,400.00,  both 
incipal  and  lawful  interest,  and  has  thereby  got  more  than 
e  law  would  allow  by  several  thousand  dollan — for  he  for- 
ited  all  the  interest  at  the  date  of  the  execution  of  this 
ortgage — shall  the  debtor  be  so  generous  as  to  allow  him 

retain  it  all,  and  at  the  same  time  be  so  unjust  to  the 
irchaser  as  to  allow  him  to  collect  still  more  out  of  the 
irchaser's  property,  for  which  he  got  full  value,  and  which 
ill  value  perhaps  helped  to  pay  some  of  the  very  money 
hich  already  had  overpaid  the  creditor)  We  think  that 
ich  conduct  would  be  very  inequitable  on  the  part  of  the 
mdor,  and  that  in  such  a  case  the  purchaser  ought,  in 
[uity  and  good  conscience,  to  be  allowed  to  do  what  equity 
id  good  conscience  ought  to  have  prompted  his  vendor  to 
> ;  tliat  is,  to  file  the  plea  of  usury,  set  up  this  defence,  and 
rotect  his  purchase.    And  we  cannot  see  any  want  of  equit- 
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able  dealing  in  the  matter  to  the  mortgage  creditor.  He  has 
got  more  than  the  law  gave  him,  much  more,  if  the  mort- 
gagor had  defended  by  the  plea  of  usury ;  and  he  was  saved 
only  by  the  failure  of  the  mortgagor  to  put  in  a  personal 
plea — to  exercise  a  personal  privilege^  which  he  could  do 
80  far  as  he  alone  was  concerned ;  but  which  he  ought  not 
to  do  to  give  one  man  more  than  the  law  strictly  admin- 
istered authorized,  at  the  expense  of  another  man,  who  was 
insisting  only  on  his  legal  rights.  To  enforce  such  a  prin- 
ciple would  be  to  annul  the  fundamental  equitable  maxim, 
tliat  a  man  must  be  just  before  he  can  be  generous ;  he  must 
make  good  his  debt  before  he  can  give  away  his  property, 
or  which  is  the  same  thing,  his  chose  in  action. 

It  is  scarcely  necessary  to  add  that  this  is  no  proceeding 
to  recover  usury  back  by  suit  after  it  has  been  paid ;  but  it 
is  a  defense  to  this  mortgage  fi.  fa,^  to  prevent  its  collect- 
ing more  money  than  is  due  on  it.  As  long  as  that  instru- 
ment, tainted  with  usury,  is  being  enforced,  usury  paid  on 
it  at  any  time  may  be  purged  out  of  it,  if  not  purged  be- 
fore ;  and  while  the  last  usury  paid  on  it  was  in  1863,  and 
none  has  been  paid  on  it  since  Lilienthal's  or  Kohn's  pur- 
chase, yet  the  paper  has  never  been  purged  of  the  taint — 
there  has  never  been  any  settlement  or  novation,  or  other 
attempt  to  purge  it,  and  this  purchaser,  under  the  view  we 
take  of  the  law,  may  now  have  that  done  so  far  as  to  pro- 
tect his  purchase,  which  the  mortgagor,  his  vendor,  ought 
to  have  done  for  him. 

The  judgment  is  reversed  on  the  ground  that  the  court 
erred  in  ruling  that  the  purchaser,  under  the  facts  disclosed 
in  this  record,  could  not  set  up  the  usury  paid  on  the  mort- 
gage. 

Judgment  reversed. 
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IN  Mitchell,  plaintiff  in  error,  V8.  Romk  Simmons, 
defendant  in  error. 

i  petition  for  certiorari  was  sanctioned  and  filed,  but  the  clerk 
1  to  issue  the  writ  reluraable  to  the  next  superior  court,  there 
lo  error  in  passing  an  order  at  the  next  term  that  the  clerk  issue 
writ,  and  that  it  be  served  as  the  law  directs. 

iorari.  Practice  in  the  Superior  Court.  Before 
Wright.    Dougherty  Superior  Court.    October  Term, 


orted  in  the  decision. 

iREN  &  HoBBS,  for  plaintiff  in  error. 

r.  J0NE8,  for  defendant. 

itNEB,  Chief  Justice. 

>pearB  from  the  record  and  bill  of  exceptions  in  this 
lat  the  plaintiff  in  certiorari  presented  lus  petition 
)r  to  the  jndge  of  the  superior  court,  which  was 
ned  by  him  on  the  30th  of  June,  1876,  and  the  writ 
iorari  ordered  to  be  issued ;  that  the  petition  was  then 
1  the  clerk's  oifice  on  the  5th  of  July,  1876,  but  the 
ailed  to  issue  the  writ  of  certiorari  returnable  to  tlie 
mn  of  the  court.  At  the  next  term,  the  court  ordered 
rk  to  issue  tlie  writ  of  certiorari  in  terma  of  the  law, 
be  served  as  the  law  directs.  To  this  order  of  the 
he  defendant  in  certiorari  excepted, 
find  no  error  in  the  order  of  the  court  on  the  state- 
if  facts  contained  in  the  record, 
the  judgment  of  the  court  below  be  affirmed. 
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The  MtoBiMlppi  Centnl  Railroad  Company  vs.  Plant. 

The  Mississippi  Central  Railroad  Company,  plaintiff  in 
error,  vs.  Henry  B.  Plant,  defendant  in  error. 

1.  Affidavit  for  attachment  need  not  disclose  that  the  defendant  is  a 
corporation,  though  such  be  the  fact.  Residence  beyond  this  state 
implies  that  the  debtor  is  not  a  domestic  corporation. 

2.  Declaration  in  attachment,  which  counts  upon  a  promissory  note,  is 
not  amendable  by  adding  a  count  on  a  judgment  recovered  in  an- 
other state  upon  the  same  note,  after  the  declaration  here  was  filed. 
The  judgment  is  a  new  and  distinct  cause  of  action. 

3.  Whether,  notwithstanding  the  general  doctrine  of  merger,  recovery 
may  still  be  had,  in  the  attachment  suit,  on  the  note  itself — Qmuref 

Attachment.  Corporations.  Amendment.  Before  Judge 
Tompkins.  Richmond  Superior  Court.  October  Term, 
1876. 

On  March  14th,  1876,  Plant  sued  out  an  attacliment 
against  the  Mississippi  Central  Railroad  Company  for  $20,- 
000.00,  which  was  levied  upon  two  hundred  and  thirty-seven 
shares  of  stock  in  the  Southern  Express  Company.  The 
suit  was  based  on  a  promissory  note  for  $32,000.00,  dated 
May  2d,  1866,  payable  to  the  order  of  Plant,  president  of 
the  Southern  Express  Company,  and  signed  "  For  the  Mis- 
sissippi Central  Railroad  Company,  W.  F.  Mason,  treasurer." 
In  the  declaration  which  was  filed,  the  plaintiff  alleged  that 
the  note  was  admitted  to  be  due  on  February  6th,  1876,  and 
payment  promised  in  writing.  When  the  case  came  on  to 
be  heard,  defendant  moved  to  dismiss  the  attachment  upon 
the  ground  that  the  affidavit  upon  which  it  issued  did  not 
allege  that  the  Mississippi  Central  Railroad  Company  was  a 
corporation,  nor  under  what  law,  if  any,  it  was  incorporated. 
The  motion  was  overruled  and  defendant  excepted. 

The  defendant  then  pleaded  as  follows : 

let.  Statute  of  limitations. 

2d.  Former  judgment  in  favor  of  plaintiff  against  de- 
fendant, upon  same  cause  of  action,  in  the  United  States 
court  for  the  northern  district  of  Mississippi,  which  was 
rendered  since  the  commencement  of  this  suit. 
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intiS  moved  to  amend  his  declaration  by  adding  a 
on  the  aforesaid  judgment.  To  this  defendant  ob- 
OD  the  ground  that  the  taking  of  said  judgment  was 
to  the  further  proseontion  of  the  case  on  the  note,  and 
tie  amendment  proposed  was  a  new  and  dietinct  caaee 
;ion.     The  court  allowed  the  amendment,  and  the  de- 


ier  this  ruling,  defendant  conceded  that  plaintiff  was 
sd  to  a  verdict.  A  verdict  was  taken,  and  judgment 
red  accordingly. 

;  defendant  aaeigns  error  upon  each  of  the  aforesaid 
ds  of  eicception. 

3.  C.  Black,  for  plaintiff  in  error. 

lNk  H.  Miller,  by  brief,  for  defendant 

icKLBV,  Judge. 

Though  the  debtor  be  a  corporation,  the  affidavit  in 
ment  need  not  describe  it  as  a  corporation,  (55  Ga. 
lor  allege  where  or  by  what  authority  it  was  incorpor- 
•eeidence  beyond  the  limits  of  this  state  being  alleged 
ling  to  the  Code,  §§3264,  3265. 

^Then  the  declaration  in  attachment  is  on  a  proiitissory 
tlie  plaintiff  cannot  amend  by  adding  a  count  on  a 
lent  rendered  on  the  same  note  in  another  state,  after 
tachment  here  was  sued  out  and  the  declaration  filed, 
udgment  is  a  new  and  distinct  cause  of  action.  3 
426 ;  Code,  §3480. 

Wliether,  notwithstanding  the  general  doctrine  of 
ir,  and  notwithstanding  the  plea  of  the  statute  of  lim- 
18,  the  plaintiff  can  recover  upon  his  declaration  as  it 
prior  to  the  allowance  of  the  amendment,  was  not 
fd  by  tlie  court  below,  and,  therefore,  is  not  decided 
a  court. 
Igment  reversed. 
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HinuDODd  <w.  Poole  tl  al. 

DEinfia  F.  Hamuond,  plaintiff  in  error,  m.  T.  A,  Poole  et 
at.,  defendants  in  error. 

WbiiRt  A  mandamiu  nM  maf  be  imied  In  TBcUton.  it  must  be  returned 
and  acted  npon  in  term,  notwitlutandlng  the  act  of  I8T7.  Ibst  act 
having  reference  alone  to  the  mode  of  bringing  up  mandamut  cases 
(o  Ibis  court,  and  not  altering  the  law  In  regard  to  the  return,  bear- 
ing and  decision  upon  the  mandamut  absolute. 

le  Snperior  Court.     Before 
nty.    At  Chambers.    March 


P.  L.  Mtkatt,  for  plaintiff  in 
tHTTH,  for  defendants. 


Tiumdtmivs  absolnte  in  vaca- 
irda  revoked  the  order  as  im- 
ogle  quegtion  is,  whether  the 
pass  the  order  for  a  matidamue 
<de  denies  the  juriediction  of 
damus  absolnte  in  vacation. 

les  how  the  judgment  of  the 
t  to  this  court.  It  enables  the 
adgment  granting  or  refusing 
ig  or  granting  the  mandamus 
like  injnnctioD  cases ;  bnt  it 
the  retom,  hearing,  and  de- 
the  conrt  below.  Any  other 
177  would  deprive  the  parties 
'act  in  the  last  resort  before  a 
B  policy  of  our  law,  and  the 
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irtB  in  tliis  state.  The  act  of  18T7  may 
i  good  law  for  expediting  the  ultimate 
J  this  coart,  without  annihilating  the  great 
8  to  have  tlie  jury  paee  upou  the  facts  in 
a  couBtrnction  which  will  harmonize  its 
8  right,  and  yet  give  them  complete  effect, 
iter  construction  of  tlie  act,  and,  we  doubt 
(truction  accords  with  the  intention  of  the 
as  it  does  witli  the  sense  and  spirit  of 

led. 


aintiff  in  error,  vs.  The  State  of  Geob- 
GU,  defendant  in  error. 

!w  trial  on  the  ground  that  the  court  overruled  ft 
on  to  quash  an  indictment,  will  not  be  reversed 
>es  not  ahow  afflnnstively  that  such  demurrer  and 
!  OD  arraignmeat,  before  pleading  to  the  indict- 
eta  upon  which  auch  motiou  and  demurrer  were 
lOt  have  authorized  the  arrest  of  the  judgment. 
t  was  acquitted  on  a  former  trial  for  fomicaUon 
he  mother  of  the  alleged  bastard,  ia  not  a  good 
•uit  to  an  indictment  for  bastard;, 
avit  and  wmraDt  under  which  the  defendant  was 
I  before  the  magistrate  who  took  the  affidavit  and 
the  original  having  been  lost,  is  admissible  upon 
ly.    The  magistrate  had  jurisdiction  to  establish 

s  a  bastard  child,  which  is  likely  to  become  charge- 
and  refnses  to  give  bond  for  its  matntenaDce,  is 
□t  a  conviction  for  bastardy  in  the  superior  <murt 
»pective  of  the  place  where  It  was  begotten  or 

mt  is  charged  to  be  the  father  of  two  bastard  chil- 
cted  npon  that  indictment,  he  can  be  punished 
SM  of  the  Code.  Whilst  it  would  have  been  the 
have  indicted  him  for  two  distinct  offeaaes,  and 
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punished  Mm,  upon  coaTiclIou,  for  each  offense  aepanitelj,  yet  the 
fact  that  he  was  charged  with  but  one  offense,  in  being  the  father  of 
two  bastajd  children,  is  no  ground  of  acqultCnl. 
fl.  The  mother  of  the  bastard  child  may  make  the  affidavit  necessary 
to  authorize  the  varrant  for  the  arrest  of  the  putative  father. 

Criminal  Law,  Bastardy.  Practice  in  the  Supreme  Conrt. 
Practice  in  the  Superior  Court.  Evidence.  Jurisdiction. 
Before  Judge  Clakk.  Webster  Superior  Court.  Septem- 
ber Term,  1876. 

Davis  was  indicted  for  bastardy ;  and  on  tlie  trial  was 
found  guiltj.  He  moved  for  a  new  trial  on  the  following, 
among  other,  grounds : 

1.  Because  the  court  overruled  defendant's  demurrer  to 
the  indictment  and  motion  to  quash  it.  [Neither  the  de- 
murrer, nor  the  order  overruling  it,  appears  in  the  record ; 
nor  does  it  appear  that  said  demurrer  and  motion  were  made 
before  pleading  to  the  indictment. — R,] 

2.  Because  the  court,  on  demurrer,  struck  the  defendant's 
plea  of  au^foig  acquit,  in  which  he  alleged  that,  upon  an 
indictment  for  fornication  and  adulter;  with  the  mother  of 
tlie  all^^  bastards,  he  had  been  acquitted. 

8.  Because  the  court  allowed  to  be  introduced  in  evidence, 
over  defendant's  objection,  a  copy  of  the  warrant  isened 
against  him  in  this  case,  with  the  indorsement  of  its  execu- 
tion by  the  sheriff,  and  of  defendant's  commitment  by  the 
e  to  give  bond  for  the  main- 
b  were  found  to  be  his.    This 
justice  in  lieu  of  the  lost  orig- 
its  admission  on  two  grounds : 
jurisdiction  to  establish  such 
appear  that  any  warrant  bad 
other  to  disclose  the  father  of 

in  overruling  defendant's  mo- 
made  after  the  state's  evidence 
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had  closed,  on  the  ground  that  no  jurisdiction  was  shown  as 
to  either  or  both  of  the  children. 

The  motion  was  overruled,  and  defendant  excepted. 

The  other  facts  will  be  found  in  the  decision. 

GuERBY  &  Son  ;  J.  H.  Guebry,  for  plaintiff  in  error. 
C.  F.  Ckisp,  solicitor  general,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  "  bastardy," 
in  the  county  of  Webster,  and  upon  his  trial  therefor,  ws^s 
found  guilty.  The  defendant  made  a  motion  for  a  new 
trial  on  various  grounds,  which  were  overruled  by  the  court, 
and  the  defendant  excepted.  The  defendant  was  charged  in 
the  indictment  with  being  the  father  of  two  bastard  chil- 
dren, one  bom,  and  the  other  to  be  bom,  on  the  oath  of 
Margaret  Haney,  the  mother,  the  one  already  chargeable, 
and  the  other  likely  to  be  chargeable,  to  the  county  of 
Webster,  and  that  the  defendant  was  arrested  by  a  warrant 
issued  by  a  justice  of  the  peace,  and  brought  before  him, 
and  required  to  give  bond  and  security  for  the  maintenance 
and  education  of  said  bastard  children  in  terms  of  the  law, 
which  the  said  defendant  then  and  there  refused  to  do. 

1.  It  appears  from  the  record  and  bill  of  exceptions,  that 
the  defendant  demurred  to  the  indictment,  and  moved  the 
court  to  quash  the  same,  which  was  overruled.  Whether 
the  demurrer  and  motion  to  quash  the  indictment  were 
made  on  the  arraignment  of  the  defendant  and  before  plead- 
ing to  the  same,  is  not  affirmatively  shown  by  the  record, 
and  the  objections  to  the  indictment  would  not  have  been 
good  in  arrest  of  judgment,  even  if  the  same  would  have 
been  good  by  way  of  special  demurrer,  on  arraignment  of 
the  defendant. 

2.  The  demurrer  to  the  plea  of  a/uitfrefoi%  aoqy/vty  offered  in 
evidence  by  the  defendant,  was  properly  sustained  by  the 
court,  inasmuch  as  that  plea  showed  that  the  defendant  had 
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only  been  acquitted  of  the  offense  of  adultery  and  fornica- 
tion with  Margaret  Haney,  whereas  the  offense  charged  in 
the  present  indictment,  is  the  refusal  of  the  defendant  to 
give  bond  and  security  for  the  maintenance  of  his  alleged 
bastard  children,  as  required  of  him  by  law. 

3.  There  was  no  error  in  admitting  in  evidence  the  copy 
affidavit  and  warrant  established  before  the  justice,  he  hav- 
ing had  the  authority  to  establish  the  same  in  lieu  of  the 
lost  originals.     Code,  §3989. 

4.  The  evidence  shows  that  one  of  the  children  was  be- 
gotten in  Webster  county  and  bom  in  Terrell  county,  and 
that  the  other  child  was  begotten  in  Terrell  county  and  bom 
in  Webster  county.  The  evidence  further  shows,  that  the 
domieil  of  the  mother  of  the  bastard  children  was  in  Web- 
ster county,  and  that  the  defendant  removed  her  about  from 
one  place  to  another  to  prevent  exposure,  he  being  a  mar- 
ried man,  with  a  family  of  children.  The  question  in  the  case 
was,  not  where  the  children  were  begotten,  nor  where  they 
were  bom,  but  the  question  was,  were  the  children  bastards 
and  likely  to  become  chargeable  to  Webster  county,  and  was 
the  defendant  the  father  of  them,  and  did  he  refuse  to  give 
bond  and  security  for  their  maintenance  and  support,  as 
required  by  law,  in  the  county  of  Webster,  when  legally 
required  to  do  so  ?  There  was  no  error  in  the  charge  of  the 
court  as  to  the  question  of  jurisdiction. 

5.  The  defendant  might  have  been  indicted  separately  as 
the  father  of  each  bastard  child,  and  punished  for  each  sep- 
arate offense,  and  we  think  that  would  have  been  the  better 
course ;  but  he  was  indicted  for  the  offense  of  bastardy,  and 
charged  with  being  the  father  of  two  bastard  children  and 
refusing  to  give  bond  and  security  for  their  maintenance 
and  support,  and  if,  upon  the  trial,  he  had  been  found  guilty 
of  being  the  father  of  only  one  of  the  children,  he  might 
have  been  punished  as  provided  by  the  4564th  section  of 
the  Code,  and  as  he  was  found  guilty  of  being  the  father  of 
both,  he  can  only  be  punished  in  the  same  manner  as  if  he 
liad  been  found  to  have  been  the  father  of  one  only,  for  the 


74  StTPREME  COURT  OF  GEORGIA. 

DiTls  w.  The  BUM. 

saaon  that  he  was  charged  witli  but  one  offense,  to-wit ; 
astardy,  as  being  the  father  of  two  bastard  children,  and  re- 
osing  to  give  bond  and  security  to  maintain  and  eupport 
iiem.  The  defendant  having  refused  to  gire  bond  and  se- 
aritj  for  the  maintenance  and  support  of  both  children, 
:  he  was  the  father  of  either,  he  might  have  been  found 
ailty  of  the  offense  of  bastardy  under  the  statate,  and  if  he 
'as  the  father  of  both,  or  either,  as  the  jury  found  that  he 
as,  then  he  waa  also  guilty  of  the  offense  of  bastardy  under 
le  statute,  and  there  was  no  eabetantial  error  in  the  charge 
f  the  court  of  which  the  defendant  has  any  right  to  com- 
Iwn,  If  the  defendant  was  the  father  of  one,  or  two  bas- 
ird  children,  likely  to  become  chargeable  to  the  county  of 
debater,  and  he  refused  to  give  bond  and  security  for  the 
laintenance  and  support  of  them,  or  either  of  them,  when 
^1y  required  to  do  so,  then  he  was  guilty  of  the  offense 
P  bastardy. 

6.  In  the  case  of  Walker  va.  The  State,  5  Go.  Rq>,,  491,  the 
Sdavit  for  the  warrant  was  made  before  the  justice  by  the 
lother  of  the  bastard  child  against  the  putative  father,  and 
ich  has  been  the  uniform  practice  in  this  state,  so  far  as  we 
Qow  or  believe,  that  is  to  say,  to  allow  the  mother  of  the 
istard  child  voluntarily  to  go  before  the  justice  of  the  peace 
id  disclose  on  o^;h  who  is  the  father  of  her  bastard  child, 
kely  to  become  chargeable  to  the  county,  and  for  him  to 
sue  his  warrant  for  the  arrest  of  the  putative  father  upon 
lat  information,  as  was  done  in  the  case  now  before  us. 
Jthough  there  may  have  been  some  errors  and  irregulari- 
es  on  the  trial  of  the  case,  yet,  under  the  evidence,  and  the 
ibetantial  requirements  of  the  law  applicable  thereto,  the 
jrdict  is  right  and  ought  not  to  be  disturbed,  and  as  the 
lading  judge,  before  whom  the  case  was  tried,  was  satw- 
id  with  it,  so  are  we. 

I*t  the  judgment  of  the  court  below  be  affirmed. 

BuHKLKV,  Judge,  concurred  dvhitante. 
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Hanmibal  I.  Kimball,  plaintifi  in  error,  vs.  Niool  &  Da- 
vidson, defendants  in  error. 

Id  attacbment,  not  until  after  there  has  been  rendered  inch  final  Judg- 
ment as  the  law  provides  for,  is  It  too  1b1«  to  appear  and  plead.  A 
general  Judgment  against  the  defendant  in  perxniatn,  where  only  a 
special  judgment  agalnHt  the  property  was  authorized,  Is  not  abso- 
lutely flaal,  and  doen  not  exclude  subsequent  appearance  and  the 
filing  of  a  plea  of  discharge  in  bankruptcy.  The  plaintiff  cannot, 
by  amending  the  Judgment  while  the  plea  is  in,  avoid  having  it  tried 
and  disposed  of.  An  ex  parte  order  for  such  amendrocnt  should  be 
set  aside  on  motion. 

Attachment.  Judgments.  Pleadings.  Practice  in  the 
Snperior  Court.  Before  Judge  Pkeplkb.  Fulton  Superior 
Conrt.     April  Adjourned  Term,  1876. 

On  Janaary  2d,  1872,  Nicol  &  Davidson  commenced  suit 
by  attachment  against  Kimball.  A  declaration  was  filed  at 
the  April  term,  1872,  and  at  the  next  succeeding  term,  on 
October  26th,  1872,  a  general  judgment  was  rendered  hy 
the  conrt  in  favor  of  tlie  plaintiffs  against  defendant.  On 
June  8th,  1876,  during  a  regular  term,  the  defendant  ap- 
peared and  filed  a  plea,  under  oath,  of  a  discharge  in  bank- 
ruptcy. Afterwards,  on  the  same  day,  in  the  absence  of 
defendant's  attorney,  plaintiffs  moved  for  the  following 
order: 

"  In  this  case,  on  application  of  plaintiffs,  it  is  ordered 
that  the  judgment  be  so  amended  as  to  be  levied  only  of 
the  goods  and  chattels,  lands  and  tenements,  levied  upon  by 
the  attachment.    This  June  8th,  1876." 

The  order  was  sranted.  Before  it  was  spread  upon  the 
k1  to  set  it  aside  upon  the  ground 
e  of  the  case  and  the  pleadings,  it 
idgment,  as  amended,  was  irregular 
(p ;  that  the  general  judgment  was 
of  amendment. 

set  aside  the  order  allowing  the 
he  defendant  excepted. 
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Jno.  L.  Hopkins  ;  B.  H.  Hill  &  Son  ;  Candler  &  Thom- 
son, for  plaintiff  in  error. 

CoLLiEB  &  Collier  ;  P.  L.  Mtnatt,  for  defendants. 

Bleckley,  Judge. 

In  attachment,  founded  on  contract,  where  there  has  not 
been  notice,  replevy,  or  appearance,  to  give  the  court  juris- 
diction over  the  defendant's  person,  and  the  plaintiff  has, 
nevertheless,  procured  the  court,  without  the  intervention  of 
a  jury,  to  render  a  general  judgment,  such  judgment  is  so 
far  prima  facie  void  as  that  the  defendant  may,  at  a  subse- 
quent term,  file  an  issuable  plea,  on  oath,  to  the  action, 
without  first  moving  to  set  the  judgment  aside.  And  while 
such  plea  is  undisposed  of,  the  plaintiff  cannot  ignore  the 
appearance  and  pleading  of  the  defendant,  and  have  the 
judgment  changed,  by  amendment,  into  a  special  judgment 
against  the  property  attached.  Defendant,  by  the  express 
terms  of  the  Code,  section  3310,  may  appear  and  make  his 
defense  at  any  time  before  final  judgment  is  rendered 
against  him ;  and  so  long  as  a  judgment,  obtained  in  his 
absence  and  without  notice  to  him,  is  so  defective  that  a 
sale  under  a  fi.  fa.  conforming  to  it  would  be  void,  (52  Ga. 
389,)  it  cannot  be  regarded  a^  absolutely  final,  though  it 
may  not  be  absolutely  void  for  all  purposes. 

In  the  present  case,  when  the  plaintiffs  in  attachment  ob- 
tained their  original  judgment,  they  were  entitled  to  a  judg- 
ment against  the  property  attached.  Code,  section  3328. 
But  they  took  no  judgment  against  that.  They  took  a 
general  judgment  against  the  debtor  in  personam.  This 
judgment  was  no  absolute  finality  to  the  attachment  pro- 
ceeding. It  was  a  legal  non  sequitur.  The  whole  logic  of 
the  record  had  to  be  revised,  and  a  different  conclusion 
drawn.  Before  this  revision  took  place,  the  premises  were 
materially  changed.  Tlie  defendant  appeared  and  filed  an 
issuable  plea  on  oath.     After  this  had  occurred,  the  plaint- 
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iffg  were  entitled  to  a  general  judgment  in  persan^m^  if  the 
plea  proved  to  be  untrue.  If  it  proved  to  be  true,  as  it 
simply  set  up  a  discharge  in  bankruptcy,  and  not  under 
circumstances  which  dissolved  the  attachment,  the  plaintiifs 
would  be  entitled  to  a  judgment  for  the  enforcement  of  the 
attachment  lien — substantially  the  same  judgment  which 
they  should  have  taken  at  first,  to-wit,  a  judgment  against 
the  property  attached.  But  the  debtor,  if  he  came  in  time, 
is  entitled  to  have  the  truth  of  his  plea  settled,  and  to  that 
end,  is  entitled  to  have  the  opportunity  of  proving  it  true. 
The  disposition  made  of  it  may  be  of  consequence  in  an- 
other suit  on  the  same  debt,  should  any  such  be  brought 
against  him  in  the  future.  Was  he  too  late  to  appear  and 
plead  ?  This  is  the  sole  question.  Section  8310  of  the 
Code  holds  the  case  open  for  appearance  and  defense  until 
final  judgment  is  rendered ;  and  section  8328  declares,  in 
effect,  that  the  final  judgment  shall  be  against  the  property 
attached,  and  against  that  only.  Was  there  such  a  judg- 
ment before  the  plea  was  filed  ?  The  record  answers,  no. 
It  was  in  the  nature  of  a  final  judgment,  but  was  so  far 
from  being  final,  that  a  sale  under  an  execution  conforming 
to  it  would  have  been  void.  62  Ga.^  389.  Perhaps,  if  no 
plea  had  been  filed,  it  might  have  been  amended  and  thus 
made  final — 85  Ga.^  207.  But  a  plea  was  filed,  and,  as  it 
was  in  time,  the  plaintiffs  could  not  flank  it  by  making  a 
material  addition  to  a  record  which  recited  the  absence  of 
an  issuable  defense.  Can  it  be  believed  that  a  plea  of  non 
estfoAstwm^  or  of  payment,  could  be  thus  evaded  %  While 
a  plea  of  discharge  in  bankruptcy  stands  on  lower  moral 
ground,  the  plea  is,  nevertheless,  sufficient  to  raise  an  issue 
for  trial — 44  Ga,^  161.  The  case  is  converted  from  a  pro- 
ceeding in  rem  into  a  proceeding  m  personara,  Wliatever 
judgment  shall  finally  be  rendered,  will  be  a  judgment  be- 
tween party  and  party,  and  will  bind  both  parties  for  all 
time,  and  in  all  jurisdictions.  If  the  debtor  should  not 
make  good  his  plea,  the  judgment  will  be  the  same,  in  ex- 
tent, as  the  one  originally  rendered ;  if  he  should  make  it 
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t  will  be  little,  if  any,  different,  in  extent,  from  that 
was  Bought  to  be  wronglit  out  b;  the  propoeed 
ment.  But,  in  either  event,  the  matter  of  the  plea 
i  dispoaed  of ;  and  to  have  it  disposed  of  is  the  debt- 

rht. 

i^ent  reversed. 


&  Jones  et  al.,  plaintifiB  in  error,  vs.  John  R.  Wilder, 
defendant  in  error. 

FollowiDg  deacriptlTe  wordii  in  a  mortgage,  "all  the  sharea  of 
:  in  the  Savannah  D17  Dock  Compciny,  said  entire  .stock  iwing 
td  by  the  said  H.  P.  Usioa  and  F.  M.  Jones,  and  also  all  the 
ertj,  real  and  personal,  owned  by  the  said  Usiua  &  Jones,  aod 
bj  them  In  transacting  and  carrying  on  the  business  of  said  Sa- 
ah  Dry  Dock  Company,  said  property  consisting  of  said  dry 
,  located  opposite  the  city  of  Bavannab,  on  Hutchinson  island, 
all  the  appurtenances  belonging  to  said  dry  dock,  and  all  the 
s,  title  and  interest  which  they,  the  said  Usina  &  Jones,  have  in 

a  the  land  on  which  said  dry  dock  is  located,  being , 

I  or  less,"  with  the  recital  that  "said  M.  P.  Usioa  and  F.  H. 

s  are  the  owners  and  proprietors  of  the  entire  slock  in  the 

Iry  dock  company,  andof  all  the  property,  real  and  personal,  used 

e  said  company  in  the  transacting  and  carrying  on  of  its  business," 

ufDcieotly  definite  and  full  to  mortgage  the  real  estate  for  the 

>ose  of  securing  the  notes  described  in  the  mortgage,  and  to  au- 

.ze  the  foreclosure  thereof, 

recitals  in  the  mortgage  estop  the  defendants  from  denying  title 

e  property  conveyed  therein. 

consideration  of  former  indebtedness  is  sufficient  to  support  a 

:gage  to  secure  such  indebtedness  in  a  contest  between  mortgagor 


i  setting  up  the  foregoing  defenses  were  properly  stricken  and 
Dortgage  properly  foreclosed. 

■tgage.  Description.  Estoppel,  Consideration.  Be- 
^udge  Tompkins.  Chatham  Snperior  Conrt.  May 
1876. 

der  instituted  proceedings  to  foreclose  a  mortgage  ex- 
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ecated  by  Usina  &  Jones  and  the  Savannah  Dry  Dock 
Company,  the  material  portions  of  which  are  set  forth  in  the 
first  head-note.  The  defendants  showed  for  canse  why  said 
mortgage  should  not  be  foreclosed,  as  follows : 

1.  That  the  description  of  the  property  in  the  mortgage 
is  too  indefinite. 

2.  That  the  mortgage  does  not  embrace  any  land,  because, 
at  the  time  of  its  execution,  the  defendants  did  not  have  any 
right,  title,  or  interest,  in  and  to  the  land  upon  which  the 
dry  dock  mentioned  in  the  rule  nisi  and  the  mortgage,  was 
situated. 

3.  That  the  mortgage  is  without  consideration,  because  it 
was  not  a  part  of  the  consideration  by  which  the  defendants 
became  indebted  upon  said  promissory  notes ;  that  the  con- 
tract and  consideration  upon  which  said  notes  were  given, 
was  made  and  consummated,  and  the  notes  given,  long  be- 
fore the  execution  of  the  said  mortgage,  and  without  refer- 
ence to,  and  without  any  agreement  or  understanding  as  to 
the  giving  a  mortgage  to  secure  them. 

Upon  demurrer  the  aforesaid  pleas  were  stricken,  and  the 
mortgage  ordered  foreclosed.  To  this  the  defendants  ex- 
cepted. 

R.  E.  Lester,  by  A.  P.  Adams  ;  R.  Falligant,  for  plain- 
tiffs in  error. 

Jackson,  Lawtok  &  Basinoer,  for  defendant. 

Jackson,  Judge. 

With  the  several  pleas  of  the  defendant,  which  were 
stricken  on  demurrer,  set  out  in  the  report  of  the  facts  of 
this  case,  the  reasons  in  law  on  which  our  judgment  is  based 
will  be  apparent  from  the  syllabus. 

Judgment  aflirmed. 
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I  SkTumab,  SUdawkj  uid  Baboud  RaSlroad  Compur  n.  Bonud. 
IVANNAH,   SkIDAWAY    AND   SeABOARD  RaILROAD   CoM- 

plaintiff  in  error,  V8.  A.  Bonadd,  defendant  in  error. 

ilroad  company,  which  fulg  to  run  a  train  according  to 
blialied  schedule,  unless  prevented  by  some  valid  reasoD,  is 
to  a  person  suataining  injury  from  such  failure,  for  the  dam*- 
;tually  sustained  by  him  as  the  direct  and  necessary  result 
.f. 
is  no  sufficient  evidence  of  damage  to  sustAIn  the  verdict. 

oads.     DamageB.     Before   Judge  Toupkinb.     Chat- 
iperior  Court.     May  Term,  1876. 

irted  in  the  decision. 

A.  Mebcek,  for  plaintifi  in  error. 

.  HicnABDs,  for  defendant. 

;tiEit,  Chief  Justice. 

plaintiff  sued  the  defendant  to  recover  damages 
lie  alleged  he  had  Bustained  by  reason  of  the  defen- 
failure  to  run  its  train  on  its  railroad  from  the  Isle  of 
o  the  city  of  Savannah,  on  the  23d  of  April,  1874, 
rdance  with  its  previously  published  schedule.  On 
d  of  the  case,  the  jury  found  a  verdict  in  favor  of 
intiff  for  the  sum  of  J63.75.  The  defendant  made 
in  for  a  new  trial,  on  the  ground  that  tlie  verdict  was 
7  to  the  evidence,  and  contrary  to  law,  which  was 
led  by  the  court,  and  the  defendant  excepted, 
ipears  from  the  evidence  in  the  record,  that  the  plaintiff 
ancing  master  by  profession,  that  he  resided  at  the  Isle 
pe,  eight  miles  from  Savannah ;  that  he  had  a  class  of 
ve  scholars  to  whom  he  gave  lessons  in  the  city,  at 
f-five  centB  a  lesson,  that  he  had  purchased  a  five 
ticket  from  defendant,  which  entitled  him  to  go  upon 
the  defendant's  trains  from  the  Isle  of  Hope  to  the 
Savannah,  was  in  the  habit  of  going  to  the  city  to 
is  dancing  lessons,  on  the  train  which,  according  to 
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the  defendant's  regular  published  schedule,  left  the  Isle  of 
Hope  for  the  city  at  12:53  p.m.  ;  went  to  the  depot  to  take 
that  train  on  the  23d  of  April,  1874,  but  no  train  started, 
and  he  was  unable  to  get  to  the  city ;  no  notice  of  any 
change  of  this  schedule  was  published ;  had  no  notice  of 
any  change  of  schedule ;  saw  a  newspaper  containing  notice 
of  a  special  schedule  for  the  celebration  at  Betliesda  on  that 
day,  but  supposed  the  regular  schedule  would  be  continued 
in  force  as  usual  on  that  day,  and  had  no  notice  that  it  would 
not.  The  lesson  which  he  failed  to  give  on  the  23d  of 
April  to  his  forty-five  scholars,  at  seventy-five  cents,  amounted 
to  $33.75 ;  did  give  the  lesson  he  lost  on  the  23d  of  April 
next  week ;  made  no  deduction  from  his  bills  for  the  loss  of 
said  lesson  on  the  23d,  but  collected  the  same  amount  from 
his  pupils  as  he  would  have  done  if  he  had  not  lost  that 
lesson.  The  plaintiff  also  stated  that  it  was  his  custom  to 
give  a  ball  to  his  pupils  at  the  end  of  the  expiring  quarter, 
(which  generally  netted  him  a  profit,)  and  that  he  had  made 
all  his  preparations  for  it,  engaged  music,  lights,  hall,  etc., 
for  which  he  waa  compelled  to  pay,  his  expenses  for  this 
being  about  $40.00 ;  that  on  said  23d  of  April,  he  was  to 
give  his  pupils  the  tickets  for  that  ball  to  sell  for  him,  as 
was  his  custom,  and  that  owing  to  his  inability  to  come  to 
town  by  reason  of  the  non-running  of  the  train,  he  sold 
none  of  the  tickets,  and  the  ball  realized  nothing,  but  on 
the  contrary,  his  said  expense,  amounting  to  $40.00,  was  a 
total  loss  to  him.     Such  is  substantially  the  plaintiff's  case. 

1.  The  defendant  was  liable  to  the  plaintiff,  under  the 
law,  for  such  damages  as  were  actually  sustained  by  him  as 
the  direct  and  necessary  result  of  the  failure  of  the  defen- 
dant to  run  its  train  on  its  road  according  to  its  previously 
published  schedule,  unless  prevented  by  some  valid  reason, 
which  the  defendant  did  not  show  at  the  trial.  Denton  vs. 
The  Great  Northern  Bailway  Company,  34th  English  Law 
and  Equity  Bep.  154. 

2.  In  our  judgment,  the  evidence  in  the  record  does  not 
authorize  the  verdict  found  by  the  jury.    If  the  plaintiff 
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loBt  anything  b;  bis  failure  to  give  tbe  leeeon  to  bis  papik 
on  the  23d  of  April,  be  has  not  shown  tbe  amonnt  thereof, 
inasmuch  as  be  did  not  prove  how  mncb  more  it  coat  him 
to  give  the  lesson  afterwards,  than  it  would  have  cost  him 
to  have  given  it  on  that  day.  As  to  the  expenses  of  the 
ball,  they  were  already  incnrred,  and  the  plaintiff  did  not 
prove  with  reasonable  certainty,  that  he  could  have  sold 
tickets  to  reimbaree  himself  if  he  bad  reached  tbe  city  on 
tbe  23d.  He  had  made  no  contracts  for  the  sale  of  tickets, 
and  has  not  shown  who,  or  how  many  persona,  were  ready 
and  willing  to  contract  with  him  for  tickets  to  bis  contem- 
plated ball. 

Therefore,  let  the  judgment  of  the  court  below  be  re- 
versed. 


Emilt  R  Baker  et  at.,  plaintiffs  in  error,  vs.  Bolivbr  Sco- 
FiELD,  defendant  in  error. 

1.  The  action  of  a  cl^  council,  In  graDtlng  orrefueingaprivaWperaon 
leave  to  cut  a  ditch  which  proved  to  be  a  nuisance,  ehould  appear  b; 
its  record.  Communications  to  and  from  the  council  are  presumed 
to  be  in  writing  until  tbe  contrary  is  shown. 

S,  New  trial  granted  for  grow  Inadequacy  of  the  damages  found  bjr  the 
iuty  OS  compared  wifh  the  nature  and  duration  of  the  nuisance,  tbe 
character  and  value  of  the  property  affected  by  It,  and  other  facts  in 
evidence. 

orations.  Evidence.  Presamptioiis.  Dam- 
1,  Before  Judge  McCdtcheh.  Bartow 
July  Term,  1876. 

■  fmd  Caleb  Tompkins  brought  case  against 
or  damages  caused  by  the  overflow  of  two 
of  plaintiffs,  such  overflow  being  the  re- 
iction  of  a  ditch  by  the  defendant,  by  which 
u  bis  lands.    Tbe  damages  were  laid  at 


\ 


ATLANTA,  JANtTARY  TERM,  1877.  183 

Baker  H  at.  v$.  Scofleld. 

$2,600.00.  The  defendant  pleaded  not  guilty.  The  jury 
found  for  the  plaintiffs  $50.00,  with  costs  of  suit.  The 
plaintiffs  moved  for  a  new  trial  upon  the  following,  among 
other,  grounds : 

1.  Because  the  amount  of  damages  found  by  the  jury  is 
inadequate. 

2.  Because  the  court  erred  in  excluding  the  testimony  of 
James  D.  Wilkerson,  to  the  effect  that  the  defendant  en- 
deavored to  induce  the  city  council  of  Cartersville  to  cut 
the  ditch,  on  Forest  street,  so  as  to  drain  the  ponds  and  lands, 
but  the  council  refused;  that  he  afterwards  procured  au- 
thority from  said  council  to  cut  the  ditch  himself,  provided 
he  became  responsible  for  all  damages  that  might  ensue 
therefrom. 

It  was  insisted  that  such  evidence  was  admissible,  as  it 
was  not  shown  that  there  was  any  writing  in  regard  to  the 
action  of  the  city  council  touching  the  same. 

The  evidence  showed  that  the  action  was  commenced  on 
June  9th,  1875;  that  plaintiffs  owned  two  lots  adjoining 
each  other,  on  both  of  which  there  were  houses  and  out- 
houses ;  that  plaintiffs  resided  in  one  and  rented  the  other ; 
that  the  residence  lot  was  worth  $2,000.00,  and  the  other 
$1,500.00 ;  that  defendant,  who  owned  adjoining  lands,  for 
the  purpose  of  draining  the  same,  and  also  a  pond  on  the 
other  side  of  the  street,  in  1872  or  1873,  constructed  a  ditch 
which  terminated  at  the  dividing  fence  between  plaintiffs' 
and  defendant's  land ;  that  this  ditch,  in  wet  weather,  pre- 
cipitated a  large  volume  of  water  on  plaintiffs'  land,  which 
materially  injured  the  residence  lot,  and  rendered  valueless 
the  other ;  that  the  basement  of  the  rented  house  would  be 
filled  ivith  water  to  the  depth,  sometimes,  of  six  inches ;  that 
all  vegetables  and  flowers,  which  were  planted,  would  be  de- 
stroyed ;  tliat  plaintiffs  protested  against  the  construction  of 
the  diteh  at  the  time  it  was  being  dug ;  that  this  large  volume 
of  water  was  thus  diverted  from  the  channels  through  which 
it  would  naturally  flow. 

The  motion  was  overruled,  and  the  plaintiffs  excepted. 
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M.  R.  Stansell  ;  Dabney  &  Fouche,  forplaintiflEs  in  error. 
No  appearance  for  defendant. 

Bleckley,  Jndge. 

1.  What  was  done  by  a  city  council,  as  such,  in  refusing 
or  granting  permission  to  a  private  person  to  cut  a  ditch 
which  proved  to  be  a  nuisance  to  the  occupants  of  certain 
lots  in  the  neighborhood,  ought  to  appear  by  the  municipal 
records — see  44  Oa.^  529.  But  what  the  person  may  have 
said  to  the  council,  orally,  as  to  his  wanting  leave  to  cut  the 
ditch,  or  as  to  his  willingness  to  be  responsible  for  all  dam- 
ages that  might  result  from  cutting  it,  and  what  answers 
may  have  been  made  to  him  orally  by  members  of  the  coun- 
cil, might  be  proved  by  parol.  The  presumption,  however, 
is  (until  the  contrary  appears)  that  communications  to  and 
from  a  city  council  are  in  writing.  It  was  not  error  to  ex- 
clude the  parol  evidence  offered  in  this  case. 

2.  From  the  nature  of  the  nuisance,  the  length  of  time  it 
existed,  the  character  and  value  of  the  property  affected  by  it, 
and  all  other  facts  in  evidence,  the  amount  found  by  the 
jury  was  grossly  inadequate  as  compensation  to  the  plaintiffs 
for  their  injury,  up  to  the  time  of  bringing  their  action. 

Judgment  reversed. 


Sabah  D.  Jokes,  plaintiff  in  error,  vs,  William  J.  Jokes 

et  oZ.,  defendants  in  error. 

1.  Where  the  chancellor  refuses  to  grant  an  injunction  on  the  bill,  an- 
swers and  various  depositions  of  witnesses,  showing  controversy  on 
facts,  this  court  will  not  control  his  discretion  unless  it  was  abused. 

2.  The  judgment  of  the  court  in  dismissing  the  bill,  wUl  not  be  re- 
viewed on  a  bill  of  exceptions  brought  to  this  court  in  the  summary 
mode  provided  for  bringing  here  judgments  granting  or  refusing 
injunctions. 

8.  There  is  no  law  which  will  authorize  this  court  to  cut  a  bill  of  ex- 
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ceptioiu  Into  two  puis,  and  try  one  part  a  this,  and  the  other  at 
another  term  of  this  court;  the  motloa  to  do  so  must  be  denied; 
and  an  it  Is  ttte  right  of  t>oth  sides  to  have  a  speedy  hearing  on  the 
injunction  when  brought  to  thia  court,  the  motion  to  transfer  the 
whole  bill  of  excepliona  for  return  to  the  next  term,  must  alao  be 

Injtinctione.  Practice  in  the  Supreme  Court.  Before 
Judge  BooHANAN.  Heard  Superior  Court.  March  Tenn, 
1877. 

Bcported  in  the  opinion. 

Latenoeb  Ray  ;  W.  H,  Daniel,  for  plaintiff  in  error. 

,  Oliver,  for  defendants. 


to  grant  an  injunction  in 
n  conflicting  depositions 
\  tlie  bill  alone.  That 
ih  we  can  review  in  this 
it  here  under  the  suni- 
e  Bubject  of  granting  or 
to  grant  an  injunction 
regular  eeesion  of  the 
he  same  term  and  time, 
dismissed  it;  this  latter 
1,  but  it  must  be  brought 
from  the  final  judgment 
alar  mode  provided  by 
his  discretion  in  refusing 
jwer  to  interfere  nules? 

itum  the  part  of  the  hill 
:marrer  to  the  next  term, 
w  of  no  law  which  will 
in  two  parte,  and  hear 
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jnounce  judgment  upon  one  part  at  this  term,  and 
lother  part  at  the  next  term.     That  practice  would 

inconvenient  and  anomalous,  and  we  are  unwilling, 
legislation,   to   inaugurate   it   now.      The   motion 

denied.  Upon  the  dismiseing  the  bill  we  pass  no 
nt,  though  we  confess  we  cannot  see  mnch  equity  in 
n  the  refusal  to  grant  the  injunction,  we  affirm  the 
int. 

nust  also  refuse  the  motion  to  make  the  whole  bill 
options  returnable  to  the  next  term.     Both  sides  are 

entitled  to  a  speedy  trial  and  decision  on  the  injnnc- 
rt  of  the  bill  of  exceptions,  which  is  all  that  is  now 
before  ue. 
;ment  affirmed. 


K  Ebskine,  plaintiff  in  error,  va.  W.  J.  Wiggins,  de- 
fendant in  error. 

[act  that  the  Terdict  ia  an  action  of  trover,  was  written  od  the 
Bdavlt  inBtead  of  on  the  declaration,  wu  not  a  Mifflcient  ground 
of  arrest  of  judgment,  or  of  new  trial.  It  was  proper  for  Ihe 
to  direct  that  the  verdict  be  traoHferred  to  the  declaration. 
I  the  afBdavit  upon  which  a  mechanic's  lien  on  persoaalty  was 
Med,  failed  to  state  that  demand  for  payment  of  the  debt 
lade  on  the  owner  of  the  property,  and  paymeat  refused,  and 
3inber  of  the  Ann  of  mechanics  who  made  such  affidavit  be- 
tbe  purchaser,  he  obtained  no  title. 

tice  in  the  Superior  Court.  Verdict.  Liens.  Levy 
le.  Before  Judge  Ci.ask.  Sumter  Superior  Court. 
Term,  1876. 

following,  taken  in  connection  with  the  decision, 
ntly  reports  this  case : 
gins  brought  trover  against  Erskine,  to  recover  a 

cotton  gin.    Defendant  pleaded  the  general  issue. 

trial,  it  appeared  that  Erakine  claimed  title  to  the 
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gin  by  virtue  of  a  pnrchafie  at  a  constable's  sale.  This  sale 
was  made  under  the  foreclosure  of  a  lien  in  favor  of  How- 
ard, Phelts  &  Co.,  of  which  firm  dejfendant  was  a  member. 
The  affidavit  of  foreclosure  contained  substantially  the  fol- 
lowing allegations:  Erskine  is  a  member  of  the  firm  of 
Howard,  Phelts  &  Co.,  and  as  such  makes  this  affidavit ; 
they  are  mechanics  and  machinists  in  Marion  county,  Geor- 
gia. Wiggins,  of  the  same  county,  is  indebted  to  said  firm 
in  the  sum  of  $40.00  for  repairs  and  work  done  on  a  certain 
cotton  gin  which  is  still  in  their  possession ;  '^  said  sum  of 
money  is  now  due  and  unpaid ;  demand  for  payment  has  been 
made  and  refused ; "  and  now,  within  twelve  months  from 
the  time  said  work  and  repairing  was  done,  deponent  makes 
this  affidavit  that  an  execution  may  issue. 

The  jury  found  for  the  plaintiff  the  sum  of  $65.00. 

Defendant  moved  for  a  new  trial  on  the  following,  among 
other,  grounds : 

1.  Because  the  verdict  was  written  on  the  bail  affidavit 
instead  of  the  declaration;  and,  not  showing  the  case  in 
which,  or  the  term  at  which,  it  was  rendered,  no  legal  judg- 
ment can  be  had  thereon.  The  court  passed  an  order  al- 
lowing said  verdict  to  be  transferred  from  the  affidavit  to 
the  declaration,  and  rendered  judgment  in  accordance  with 
it. 

2.  Because  the  court  charged  as  follows :  "  I  charge  you 
that  you  have  nothing  to  do  with  the  foreclosure  relied 
upon  by  the  defendant ;  he  got  no  title  under  that  sale." 

3.  Because  the  verdict  was  contrary  to  law,  and  against 
the  weight  of  the  evidence. 

Defendant  also  made  a  motion  in  arrest  of  judgment,  the 
ground  of  which  was  the  return  of  the  verdict  on  the  affi- 
davit as  set  forth  in  the  first  ground  of  the  motion  for  new 
trial. 

Both  motions  were  overruled,  and  defendant  excepted. 

Allen  Fobt  ;  J.  K  McjClbskky,  for  plaintiff  in  error, 
la 
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utY  &  Son,  for  defendant. 
HER,  Chief  JtiBtice. 

plaintiff  brought  hie  action  againf 

■  the  value  of  a  certain  described 
which  the  plaintiff  claimed  title 
On  the  trial  of  the  case  the  jnry 

intiff  for  the  anm  of  |65.00  The 
in  arrest  of  jndgment,  and  for  a 
lundg,  both  of  which  motions  wer 
ind  the  defendant  excepted, 
appears  from  the  record  and  bill  i 
diet  of  the  jury  was  written  npo 
ti  the  case,  instead  of  the  declarat 
1  the  verdict  to  be  transferred 
rtion  in  arrest  of  jndgment  becansi 
diet  to  be  transferred  from  the  t 
tion,  was  properly  overruled, 
he  evidence  sliows  that  the  cottoi 
endant  to  be  repaired ;  that  plaini 
pay  for  the  repairing  of  the  gin  i 
^orinance  by  a  trial  thereof,  and  rel 
ant  foreclosed  what  he  claimed 
r  the  repairs  done  on  the  gin,  had 

■  a  constable,  by  virtue  of  his  lien  . 
rchaser  of  it.  The  court  charged 
hings,  that  they  had  nothing  to  d 
lied  on  by  the  defendant ;  that  he 
le.  This  charge  of  the  court  is  as 
"e  was  no  error  in  the  charge  of  tl 
point  in  the  case,  becaase  it  is 
Fs  affidavit  foreclosing  hie  lien, 

section  of  the  Code,  that  a  demai 
Egins,  the  owner  of  the  gin,  for  ; 
'or  repairing  it,  and  his  refneal  to  ] 
ooking  throagh  the  evidence  conta 
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Blacknum  ^  al.  v§.  The  Central  BaUroad  and  Banking  Company. 

and  the  mlings  of  the  court  applicable  thereto,  we  find  no 
error  in  overruling  the  defendant's  motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Homer  Blackman  et  al.y  plaintiffs  in  error,  vs.  The  Central 
Railroad  and  Banking  Company,  defendant  in  error. 

Stockholders,  except  when  expressly  authorized  by  statute,  are  not  al- 
lowed to  plead  and  defend  for  the  corporation,  when  the  suit  is 
against  it,  and  they  are  not  parties  on  the  record. 

Corporations.     Stockholders.    Pleadings.    Before  Judge 

Kroixx).    Muscogee  Superior  Court.    November  Term  ,1876. 

• 

Homer  Blackman  and  other  stockholders  in  the  Mobile 
and  Girard  Bailroad  Company,  petitioned  the  court  to  be 
allowed  to  file  certain  pleas  to  an  action  commenced  by  the 
Central  Railroad  and  Banking  Company  against  said  Mobile 
and  Girard  Railroad  Company  for  $116,953.52.  They 
showed  that  said  suit  was  entirely  undefended,  and  that  judg- 
ment would  be  obtained  therein  at  the  present  term,  unless 
pleas  were  filed ;  that  William  M.  Wadley  was  president  of 
the  plaintiff  and  the  defendant ;  that  the  attorney  for  the 
plaintiff  was  one  of  the  directors  of  the  defendant ;  that  the 
defendant,  as  a  corporation,  will  make  no  defense ;  that  the 
large  interests  of  plaintiff  will  be  sacrificed  unless  they  are 
allowed  to  defend,  etc. 

The  affidavits  in  support  of  this  petition  showed  how 
largely  interested  the  Central  Railroad  and  Banking  Com- 
pany was  in  obtaining  the  judgment,  the  motives  which  Mr. 
Wadley,  as  president  of  both  corporations,  had  in  making  no 
defense,  the  refusal  of  the  directors  to  defend,  and  the  dam- 
age which  would  ensue  to  petitioners. 

The  court  overruled  the  motion,  and  petitioners  excepted. 
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.  J.  Moera ;  Blandpord  &  Garrard  ;  L.  C.  Levy,  for 
\tiSs  JD  error. 

UBODT  &  Bramnon,  for  defendant. 


Kcept  in  cases  expreedy  provided  fc 
3374)  BtockholderB  cannot  plead  oi 
tion.  That  the  action  is  gronndlea 
,  from  motivee  of  frattd  or  favor 
ere,  the  corporation  faile  or  refaBe» 
ifferenoe.  The  stockholderB  may  pi 
OBtituting  a  proper  action  of  their  o 
i,  due  regard  must  be  had  to  the 
ies  and  thoee  who  are  not  parties, 
rate  person  from  anj  or  all  of  the  si 
sued  alone,  they  are  not  before  the  i 
nterpose  in  that  sait,  without  expresf 
quit;,  or  possibly  at  law,  under  oi 
e,  they  can  take  measures,  by  an  or 
'  own  behalf,  to  prevent  the  approji 
M  to  fraudulent  claims,  though  sudi 
dulently,  by  the  connivance  of  tb< 
ars,  reduced  to  judgment.  The  pn 
nithin  the  terms  of  section  3374  of 
went  18  not  to  bind  the  individual  p 
ers;  and  no  aid  can  be  derived  froi 
lame  being  unconstitntional — 55  Gi 
idgment  affirmed. 


B  SooALL,  plaintiff  in  error,  vg.  M 
f  endant  in  error. 


tienever,  from  the  witoew  speaking  brok«i 
u  to  make  Us  testimony  nalntelllgible  to 
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judge  thinks  it  neceaaary ,  he  may  have  an  interpreter  sworn  to  trans- 
late the  evidence  into  intelligible  EnglislL 

2.  A  journeyman  shoemaker,  working  by  the  job,  may  refer  to  the 
books  he  has  kept,  as  a  memorandum  to  refresh  his  memory,  and 
may  swear  to  the  correctness  of  his  account  as  taken  from  the  books, 
his  memory  being  so  refreshed,  but  neither  the  books  nor  an  extract 
from  them,  are  admissible  as  original  evidence  for  the  jury. 

3.  Where  a  running  account  for  a  series  of  years,  between  the  shoema- 
ker and  his  employer,  has  been  kept,  for  work  on  the  one  hand,  and 
board  on  the  other,  neither  the  general  statute  of  limitations,  nor 
the  act  of  1869,  will  bar  a  suit  thereon  for  any  part  thereof,  so  long 
as  the  last  item  of  such  account  is  within  the  limitation;  but  if 
there  be  at  any  time  an  accounting  and  settlement  between  the  par- 
ties, monthly  or  otherwise,  whereby  the  account  is  sifted  and  stated, 
or  liquidated  either  by  cash,  or  note,  for  the  balance  due,  or  the 
carrying  forward  of  such  balance  to  the  next  month's  account,  such 
settlement  will  become  a  new  departure,  and  the  items  within  the 
statute  will  draw  without  its  operation  only,  that  part  of  the  account 
made  since  such  settlement,  with  such  balance,  if  any,  brought  for- 
ward. 

4.  It  is  the  duty  of  the  parties  in  interest  to  see  to  it  that  the  whole 
record  is  brought  to  this  court;  and  if  any  part  of  the  plea  or  evi- 
dence be  omitted,  though  by  mistake,  and  no  diminution  of  the 
record  be  suggested  in  time,  and  the  figures  of  the  record  before 
this  court  show  that  the  verdict  is  wrong,  one  ground  of  the  motion 
for  a  new  trial  being  that  the  verdict  is  against  the  evidence,  this 
court  must  grant  a  new  trial 

Witness.  Evidence.  Statute  of  Limitations.  Practice 
in  the  Supreme  Court.  Before  Judge  Hill.  Bibb  Supe- 
rior Court.     April  Term,  1876. 

Reported  in  the  opinion. 

Baoon  &  Rutherford,  for  plaintiflP  in  error. 

Dessau  &  Strohecker,  for  defendant. 

Jackson,  Judge. 

Eisner  sued  Sohall  on  a  two  hundred  dollar  note  due  in 
1860,  for  three  hundred  dollars  money  loaned  in  1865  or 
1867,  and  balance  of  a  running  account  between  the  two. 
Eisner  worked  as  a  day  laborer  in  SchalPs  shoe  shop,  in 
Macon,  and  kept  an  account  against  him  for  work  and  labor 
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I  the  shop ;  Schall  boardeO  him,  and  paid  him  eotne 
from  time  to  time ;  the.  price  of  board  was  a  subject 
ute.  On  the  trial  of  the  case  brought  on  the  two 
d  dollar  note,  the  three  hnndred  dollars  money  loaned. 
:  balance  alleged  to  be  dne  on  the  account,  making, 
ight  hundred  and  twenty  dollars,  the  jniy  found  a  ver- 
r  $320.00.  Schall  moved  for  a  new  trial,  the  court 
ed  the  motion,  and  Schall  excepted, 
is  objected,  first,  that  Eisner,  being  a  German,  and 
ig  very  bad  English,  the  judge  allowed  an  interpreter 
worn  to  translate  into  English  what  he  said,  when 
ts  a  witness.  As  we  understand  it,  this  has  always 
16  law ;  it  is  re-enacted  in  the  Code,  founded  in  coni- 
nse,  and  absolutely  necessaiy  for  the  administration 
ice.    Code,  §3858. 

was  objected  next,  that  Eisner's  book,  wherein  lie 
1  German,  his  accounts  against  Schall  for  the  boots 
oes  which  he  made  and  mended,  was  suffered  to  go 
jury  as  original  evidence  in  the  case,  or  that  a  trans- 
>py  thereof  was  admitted  as  original  evidence.  We 
think  that  this  book  was  the  sort  of  book  which  the 
)ws  to  go  to  the  jury,  either  in  the  original  Gennan, 
translated  copy.  It  was  not  a  book  kept  by  a  shop- 
etore-keeper,  or  any  other  person  dealing  with  cns- 
by  whom  the  dealer  conld  show  that  he  kept  correct 
bat  it  was  a  mere  memorandum  kept  by  Eisner 
Schall.  As  such,  he  was  at  liberty  to  refresh  his 
y  with  this  book,  and  with  his  memory,  so  refreshed, 
to  the  account  appended  to  his  suit;  but  the  book, 
ras  not  evidence.  Code,  §3777. 
was  also  objected  that  the  court  instructed  the  jury 
inely  in  respect  to  the  application  of  the  statute  of 
ons  to  this  case.  The  court  charged  to  the  effect  that 
last  item  was  within  four  years  from  the  bringing  of 
:,  that  none  of  the  account  was  barred.  We  think 
jection  well-founded.  There  was  proof  that  there 
en  settlements  of  the  account  from  time  to  time. 
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SduOI  w.  Bimer. 

The  defendant  bo  testified,  and  the  plaintiff,  whilst  he  seemed 
to  deny  that  there  had  been  any  fnll  settlement,  seemed  to 
admit  that  there  had  been  some  sort  of  settlements.  The 
burden  was  upon  the  defendant  to  prove  any  settlement  that 
he  attempted  to  set  up.  But  we  think  that  the  court  should 
have  charged  the  jury  that  in  an  account  like  this,  of  irm- 
tual  debts  between  the  parties,  the  statute  of  limitations 
would  not  bar  the  suit  for  any  part  of  the  account  if  the 
last  item  was  not  barred,  but  if  there  had  been  an  account- 
ing and  settlement  between  the  parties,  monthly  or  other- 
wise, whereby  the  account  was  sifted  and  stated,  or  liquida- 
ted either  by  cash  or  note  for  the  balance  due,  or  by  the 
carrying  forward  of  such  balance  to  the  next  month's  ac- 
count, that  such  a  settlement  would  become  a  new  point  of 
departure,  a  new  station,  as  it  were,  from  which  a  new 
account  would  begin,  and  that  the  items  of  the  account  not 
barred  by  the  statute,  would  draw  without  its  operation 
only  that  part  of  the  account  made  since  such  settlement. 

4.  The  verdict  is  against  the  evidence  as  the  record  is 
brought  here.  Some  pages  of  the  account  are  probably 
left  out,  but  as  it  appears  in  the  record  it  foots  up  only 
$2,157.00,  while  it  should  amount  to  $4,101.00,  to  author- 
ize the  verdict  of  the  jury.  We  are  inclined  to  think  that 
a  large  part  of  the  account  has  been  omitted.  It  is  the  duty 
of  the  parties  interested  and  injured  by  any  omission  in  the 
record,  to  suggest  a  diminution  thereof ;  if  they  fail  to  do 
so,  this  court  must  be  governed  by  the  record,  and  will 
rule  accordingly.  Looking  at  the  figures  as  they  stand,  the 
verdict  is  without  evidence  to  support  it,  and  it  must  beset 
aside  and  a  new  trial  be  granted.  The  case  tried  over,  we 
think,  will  probably  turn  upon  the  veracity  of  the  parties 
in  respect  to  the  agreed  price  for  board,  the  loan  of  cash, 
and  when  loaned,  so  as  to  determine  whether  it  was  barred, 
and  the  question  whether  there  ever  was  a  settlement  of  the 
running  account  so  as  to  bar  prior  items  thereof. 

Judgment  reversed. 
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!.  Csoes,  plaintiff  in  error,  vs.  John  Kehp,  defendant  in 
error. 

re  the  judge  refuiee  to  certify  to  the  bill  of  exceptiona,  as  preaented 
him,  because  untrae,  sod  returns  the  same  to  counsel  tor  pUintiS 
error,  with  hie  objections  thereto  iodorsed  thereos,  and  this  paper 
forwarded  b;  the  clerk  as  the  bill  of  exceptions,  the  proceeding 

ill  be  dismissed,  as  the  case  is  not  brought  up  by  any  writ  of  error. 

ractice  in  the  Siipreme  Court.  Bill  of  Exceptions, 
tificate.    January  Term,  1877. 

Reported  in  the  decision. 

oeKPHCB  Camp  ;  P.  B.  Morikq,  by  brief,  for  plaintiff  in 

IT. 

L  W.  Cabbwell,  for  defendant. 
Tabkeb,  Chief  Justice. 

TiiB  case  came  before  the  court  below  on  a  certiorari  from 
iBtice  court,  and  upon  the  hearing  thereof,  the  court 
rruled  the  errora  complained  of,  and  dismiBeed  the  cer- 
ari.  The  plaintiff  in  certiorari  made  out  a  bill  of  ex- 
tions  and  tendered  it  to  the  presiding  judge  for  hie  sig- 
iire  and  certificate,  which  he  refused  to  certify  and  sign, 
auee  the  same  was  not  true  and  consistent  with  the  facts 
;lie  case,  but  returned  the  bill  of  exceptions  to  the  plain- 
B  attorney,  witli  his  objections  thereto  in  writing.  There 
B  not  appear  to  have  been  any  attempt  on  tlie  part  of  the 
intiff  to  meet  or  remove  the  objections  of  the  judge  to 
bill  of  exceptions  as  tendered.  If  the  certificate  and 
mture  of  the  jadge  thereto  was  improperly  refused,  the 
intiff  had  his  remedy  under  the  provisions  of  the  4258th 
tion  of  the  Code.  There  is  no  bill  of  exceptions  in  the 
ord  before  us,  certified  and  signed  by  the  presiding  judge, 
I  therefore  there  is  no  cafle  in  this  court,  brought  here  by 
'  writ  of  error,  to  be  adjudicated. 

jet  the  proceeding  brought  here  by  the  plaintiff  be  dis- 
«ed. 
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Baker  m.  Booier. 

Charles  N.  Bakes,  plaintiff  in  error,  vs.  Henby  M.  Boozeb, 

defendant  in  error. 


1.  Action  for  seizing  personal  property  under  execution  against  a 
stranger,  la  barred  after  four  yeiuv  from  date  of  seizure. 

2.  Interpoeing  a  claim,  and  litigating  the  title  in  the  claim  case,  will 
not  keep  the  statute  from  running. 

3.  The  present  action  was  barred  on  the  face  of  the  declaration. 

Statute  of  Limitations.  Trespass.  Before  Judge  Bfch- 
ANAK.     Troup  Superior  Court.    November  Term,  1876. 

On  October  27th,  1873,  Baker  brought  an  action  for  dam- 
ages against  Boozer,  alleging,  in  substance,  as  follows : 

On  January  29th,  1868,  defendant  caused  an  execution 
in  his  favor,  against  one  John  House,  to  be  levied  on 
certain  personalty,  the  property  of  plaintiff.  Plaintiff 
was  put  to  great  expense  in  claiming  such  property,  em- 
ploying counsel,  procuring  evidence,  attending  court,  etc. 
Said  claim  was  determined  in  favor  of  plaintiff  at  the  May 
term,  1878,  of  the  superior  court.  At  the  time  of  such 
levy,  defendant  well  knew  that  the  property  was  not  subject 
to  the  execution,  and  that  the  fi.  fa.  itself  was  illegal  and 
void,  having  been  sued  out  for  the  purpose  of  harrassing 
and  damaging  plaintiff.    Damages  laid  at  $500.00. 

Upon  demurrer,  the  action  was  dismissed  as  barred  upon 
its  face  by  the  statute  of  limitations.  To  this  ruling  plaintiff 
excepted. 

C.  W.  Mabby,  for  plaintiff  in  error. 

B.  H.  BiGHAM,  for  defendant. 

Bleckley,  Judge. 

1.  Where  the  cause  of  action  is  the  seizure  of  the  plaint- 
iff^s  property  under  an  execution  against  a  third  person,  the 
right  of  action  accrues  at  the  time  of  the  seizure,  and  the  suit 
must  be  commenced  within  four  years  thereafter,  or  it  will 


SUPREME  COURT  OF  GEORGIA. 

Orogui  w.  The  BMIe. 

Ted.     Code,  §§3026,  3059.     See  12  Ga.  871,  for  «uiie 

7- 

The  owner  of  the  property  cannot  chan}^  the  period 
litation,  by  interposing  a  claim,  litigating  the  right  of 
rty  in  that  case,  and  treating  his  damagea  ae  not  sns- 

until  tlie  claim  case  has  terminated  in  hie  favor. 
This  action  was  barred  on  the  face  of  the  declaration, 
claration  being  filed  on  the  27th  of  October,  1S73, 
lleging  that  the  property  (personalty)  was  seized  on 
tth  of  January,  1S68,  by  the  defendant's  procurement, 
le  plaintiff  interposed  a  claim,  which  remained  pend- 
itil  May  term,  1873,  and  tliat  the  plaintiff  was  dam- 
n  certain  snms  expended  in  connsel  fees,  in  the  fees 
tnesses,  in  the  expenses  of  attending  conrt,  and  for 
ae  of  time  in  his  attendance,  from  the  filing  of  the 

until  it  was  disposed  of.  If  these  damages  were 
ently  proximate  to  be  recoverable,  the  reasonable  and 
ble  amount  of  the  same  might  have  been  anticipated 
ut  waiting  for  the  claim  case  to  be  brought  to  a  con- 
n  before  commencing  an  action  for  the  trespass.  But 
aim  was  a  suit  commenced  by  the  claimant,  (55  Go. 
and  that  circumstance  would  seem  to  einbarraae  greatly 
leory  on  which  the  present  action  is  founded.  There 
provision  of  law  for  assessing  damages  against  the 
int  (Code,  §3738,)  but  none  for  awarding  them  in  his 

Igment  affirmed. 


CIS  M.  Gboqan,  plaintiff  in  error,  vs.  The  State  of 
Geoboia,  defendant  in  error. 

;  offenee  of  misdemeanor,  under  sectiOD  4M4  of  the  Code,  ia  not 
iplete  uniU  the  defendaat  has  failed  or  refused  to  give  security 
the  mBinteuance  and  education  of  the  bsstard  child,  "when  re- 
red  to  do  bo  in  terms  of  the  law."  The  gist  of  the  offense  is  the 
w»l  to  support  the  chad  sworn  to  be  his,  thus  entaUing  that  ex- 
ise  upon  the  count;. 
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2.  "  The  terms  of  the  law  "  require  that  he  be  carried  before  the  justice  of 
the  peace,  and  if  he  then  refuses  to  give  security  for  the  maintenance 
and  education  of  the  child,  the  justice  shall  bind  him  over  to  appear 
at  court,  and  the  solicitor  general  shall  then  prosecute  him  for  the 
oifense.  The  sherifF  has  no  authority  to  take  the  bond  for  his  ap- 
pearance at  court,  especially  out  of  the  county  of  which  he  is  the 
sherifF. 

Criminal  Law.     Bastardy.     Before  Judge  Knight.     Mil- 
ton Superior  Court.     August  Term,  1876. 

Beported  in  the  opinion. 

H.  P.  Bell,  for  plaintiff  in  error. 

C.  D.  Phillipb,  solicitor  general,  for  the  state. 

Jacksox,  Judge. 

Tlie  defendant  was  indicted  for  a  misdemeanor  in  failing 
to  support  a  bastard  child  charged  to  him  by  the  mother. 
It  appeared  from  the  evidence  that  he  never  was  taken  be- 
fore any  justice  of  the  peace,  either  him  who  issued  the 
warrant,  or  any  other,  in  terms  of  the  law,  but  that  the  sheriff 
arrested  him  in  Fulton  county,  and  there  took  his  bond  to 
appear  at  court.  He  was  convicted  and  moved  for  a  new 
trial  upon  the  ground  that  the  offense  was  not  complete  until 
he  was  taken  before  a  justice  of  the  peace  of  Milton  county, 
where  the  child  was  chargeable,  and  there  and  then  failed 
or  refused  to  give  the  bond.  The  court  refused  the  new 
trial,  and  the  defendant  excepted.  The  single  question 
necessary  to  be  decided  in  the  view  we  take  of  the  case  is : 
was  the  crime  complete  until  the  defendant  was  taken  be- 
fore the  justice,  and  then  and  there  refused  to  give  security 
to  support  the  child? 

The  section  of  the  Code  which  defines  the  offense  is  4564. 
That  section  enacts  that  *'  if  any  putative  father  of  a  bastard 
child  or  children,  shall  refuse  or  fail  to  give  security  for  the 
maintenance  and  education  of  such  child  or  children,  when 
required  to  do  so  in  terms  of  the  la/w^  such  putative  father 
shall  be  indicted  for  a  misdemeanor,  and  on  conviction  6f 
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the  fact  of  being  the  father  of  each  bastard  child  or  children, 
and  of  his  failure  or  refusal  to  give  such  security,  shall  be 
punished,  etc.'' 

•  It  will  be  seen  that  two  ingredients  enter  into  the  offense ; 
first,  the  being  the  father  of  the  child ;  and,  secondly,  the 
failure  or  refusal  to  support  the  child  when  required  to  do 
80  in  terms  of  the  law.  What  are  the  terms  of  the  law 
which  must  be  required  of  him  before  the  crime  is  complete? 
Section  4762  of  the  Code  answers  the  question.  That  sec- 
tion declares,  in  substance,  that  when  a  woman,  having  a 
bastard  child,  discovers  on  oath  its  father  to  a  justice  of  the 
peace,  then  the  justice  shall  issue  a  warrant  for  the  arrest  of 
the  putative  father,  and  have  him  brought  before  him,  and 
if  he  refuse  to  give  security  for  the  maintenance  and  educa- 
tion of  the  child,  then  the  justice  shall  bind  him  over  to  ap- 
pear at  court  to  answer  for  the  misdemeanor.  The  sheriff 
or  other  arresting  officer  has  nothing  to  do  but  to  take  the 
father  before  the  justice.  He  has  no  right  or  authority  to 
take  any  bond  for  the  appearance  of  the  father  at  the  supe- 
rior court.  Especially  he  has  not  a  particle  of  such  authority 
out  of  his  bailiwick — ^his  own  county.  He  has  power  only 
to  take  the  father  to  the  justice,  and  then  the  duty  of  the 
justice  is  to  require  bond,  in  t«rms  of  the  kw,  to"  support 
the  child,  and  if  he  fails  to  give  this  bond,  when  required 
by  the  justice,  then  the  justice — ^the  crime  being  complete — 
must  bind  him  over  to  appear  at  the  superior  court  to  an- 
swer the  misdemeanor. 

The  facts  of  this  case  show  the  propriety  of  the  law.  This 
sheriff  took  a  bond  for  $150.00  from  the  defendant,  a  veiy 
poor  security  for  his  attendance  at  court ;  he  took  it  in  a  dif- 
ferent county  from  his  own,  where  he  had  no  official  authority 
— ^he  took  security  in  that  foreign  county,  and  did  every- 
thing wrong.  We  think  that  the  whole  proceeding  was 
illegal,  the  offense  not  made  out,  and  feel  constrained  to 
grant  a  new  trial.    See  5  Ou,  Hep.j  491. 

Judgment  reversed. 


ATLANTA,  JANUARY  TERM,  1877.  im 

B<t>aa  M.  Tha  Fbimti  Inn  ukI  Coil  Compel)]'. 

Jonx  SvfASs,  plaintiff  in  error,  vs.  The  Ph(enix  Iron  ani) 
Coal  Company,  defendant  in  error. 

^f^^wt  the  bill  alleged  thai  tho  defendaat  wa»  of  said  county,  but  the 
^KK«rlfl  returned  "not  to  be  found."  ademarrer,  baaed  onthegrouod 
c»'f  want  of  jDiiBdiction,  on  account  of  non-residence,  was  properly 
o~^«rn]led.  It  admitted  that  the  defendant  waa  of  aaid  county,  and 
**».«  return  of  the  aheriff  could  not  be  considered,  on  such  issue,  to 
*t»^  contrary. 

^i^<3uity.    JnrtBdiction.     Demarrer.     Before  Judge  Mc- 
Cizri-iciruES.     Dade  Superior  Court.     September  Tenn,  187ti. 

"'-■-' i»e  above  head-note,  witli  the  deciaioa,  clearlj  reports 
^'^     «=>nlj  point  decided  in  this  ease. 

^  M  x-MATK  &  Williamson  ;  J.  A.  W.  Johnson,  hy  brief,  for 
I»la.i»xti£E  in  error. 

J^-     A.  Walker,  by  brief,  for  defendant. 


lied  its  bill  against  the  defendant  in  t)ie 
the  7th  of  November,  1870,  in  wliicli 
dleged  to  be  of  eaid  county.  On  the 
^76,  the  sheriff  made  his  retnm  on  tlie 
nt  was  not  to  be  found  in  Dade  county. 
>f  the  court,  1876,  tlie  complainant  ob- 
!rfect  service  on  defendant  by  publica- 
l  therein  to  have  been  made  to  appear 
Jien  resided  out  of  the  state.  At  the 
he  court,  1876,  an  order  was  taken  and 
tea  of  the  court  perfecting  sei^ice  on 
nblication,  as  provided  by  the  4185th 
The  defendant,  at  the  last  mentioned 
emurred  to  the  complainant's  bill,  on 
superior  court  of  Dade  county  had  no 
ise,  inasmuch  as  it  appeared  from  the 
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proceedingB  therein,  that  the  defendant  was  not  a  resident 
of  the  state,  but  a  resident  of  the  city  of  London,  Eng- 
land, and  had  not  been  personally  served.  The  court  over- 
ruled the  demurrer,  and  the  defendant  excepted. 

The  defendant,  as  the  demurrer  admits,  was  a  resident  of 
Dade  county  at  the  time  the  bill  was  filed ;  having  left  the 
county  and  state  before  service  thereof  upon  him  personally, 
did  not  defeat  the  jurisdiction  of  the  court,  so  far  as  relates 
to  the  subject  matter  of  litigation  embraced  in  the  bill  to 
be  acted  on  and  controlled  by  the  decree  of  the  court,  with- 
in the  limits  of  the  state.  That  the  court  will  render  the 
appropriate  decree  in  the  case,  at  the  final  hearing  thereof, 
we  are  bound  to  presume.  There  was  no  error  in  Overrul- 
ing the  defendant's  demurrer  to  the  jurisdiction  of  the 
court. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Churchill  Miller,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  Penalties  prescribed  in  section  4712  of  the  Code,  for  attempts  to 
commit  offenses,  apply  equally  whether  the  indictment  be  under 
that  section  for  the  attempt,  or  under  some  other  section  for  the  of- 
fense itself  and  only  the  attempt  be  found  by  the  jury. 

2.  Where  the  indictment  is  for  simple  larceny,  and  charges  the  stealing 
of  cattle,  a  verdict  finding  the  prisoner  ''guilty  of  an  attempt  to  com- 
mit a  simple  larceny,"  is  sufficiently  certain  and  comprehensiye.  It 
need  not  expressly  acquit  of  the  larceny.  The  finding  of  a  minor  of- 
fense operates  as  an  acquittal  of  the  major  offense  charged. 

3.  That  cattle  stealing  may  be  punished  as  a  misdemeanor,  when  the 
prisoner  is  recommended  to  mercy,  does  not  take  it  out  of  the  class 
of  offenses  punishable,  as  a  general  rule,  by  imprisonment  in  the 
penitentiary  for  a  time  not  less  than  two  years.  The  latter  punish- 
ment must  be  inflicted  where  the  law  is  left  to  operate  without  being 
softened  by  a  recommendation  to  mercy.  Hence,  an  attempt  to  steal 
cattle  is  punishable  under  the  third  paragraph  of  section  4712  of  the 
Code. 

Criminal  Law.    Penalty.     Attempts.     Cattle  Stealing. 
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Before  Judge  Johnson.    Jefferson  Superior  Court.     No- 
vember Term,  1876. 

Miller  was  placed  on  trial  for  the  offense  of  simple  larceny. 
The  indictment  was  as  follows :  The  grand  jurors,  etc., 
^^  charge  and  accuse  Churchill  Miller  and  Ned  Bigham,  of 
the  county  and  state  aforesaid,  with  the  offense  of  simple 
larceny,  for  that  the  said  Churchill  Miller  and  Ned  Bigham, 
in  the  county  and  state  aforesaid,  on  the  24th  day  of  Febru- 
ary, 1876,  with  force  and  arms,  did  unlawfully,  feloniously, 
fraudulently,  wrongfully,  take  and  carry  away  from  the  pos- 
session of  one  J.  C.  Sheppard,  two  cows,  of  the  value  of  $15.00 
each,  one  a  pale  yellow  cow,  and  the  other  a  black  and  white 
cow,  with  the  intent  then  and  there  to  steal  the  same,  con- 
trary to  the  laws  of  said  state,  etc.'' 

The  jury  found  the  defendant  guilty  of  an  attempt  to 
commit  a  simple  larceny.  He  moved  that  judgment  be  ar- 
rested upon  the  following  grounds : 

1.  Because  the  jury  could  not,  under  the  pleadings  in  this 
case,  find  the  defendant  guilty  of  an  offense  more  or  less 
than  what  is  charged  in  the  indictment. 

2.  Because  the  law  prescribes  no  penalty  for  an  attempt 
to  commit  a  simple  larceny. 

3.  Because  the  verdict  is  uncertain  in  this :  there  are  dif- 
ferent subject  matters  of  simple  larceny,  and  there  are  differ- 
ent penalties,  whilst  the  verdict  does  not  specify  the  subject 
matter  of  the  larceny,  nor  does  it  indicate  what  penalty 
sliall  be  inflicted  on  defendant. 

4.  Because  if  it  be  the  meaning  of  said  verdict  to  find  the 
defendant  guilty  of  an  attempt  to  commit  the  simple  larceny 
known  in  the  Code  as  cattle  stealing,  then  there  is  no  pen- 
alty for  such  attempt. 

5.  because  the  penalty  for  the  simple  larceny  described 
in  thie  indictment,  may  be  imprisonment  in  the  penitentiary 
for  not  less  than  two  nor  more  than  four  years,  or  it  may  be 
punished  as  prescribed  in  section  4310  of  the  Code,  whereas 
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e  no  penaitiee  for  an  attempt 
orrespond  with  these  two  pui 
caaae  if  the  offense  was  actua 
cannot  be  convicted  of  an  atl 
i  the  offense  was  not  actually 
recedent  to  a  conviction  for  a 
essed  in  the  verdict,  that  the 
ty  of  the  offense  charged  in  t' 
>rize  the  further  finding  of  gi 
notion  wae  overmled,  and  thi 

&  PoLBiLL,  by  brief,  for  plai 

W.  RoBiKBON,  solicitor  genei 
state. 

KLEY,  Judge. 

hen,  upon  an  indictment  chatf 
or  an  attempt  (aa  it  uiay  be  ' 
e),  the  penalty,  unless  prescril 
roni  section  4712,  if  any  of  t 
1  will  apply  in  terms  to  the  t 
cnalties  are  not  restricted  to 
euts  for  attempts,  framed  nni 
e<iually  appropriate  to  conv 
ves  are  chiu'ged  under  other 
are  proved. 

le  indictment  charging  simpl 
stealing  of  two  cattle,  and  thi 
r,  find  the  defendant  guilty  of 
i  larveny,"  the  verdict  means 
if  stealing  the  cattle  as  chai^ 
tempt  to  steal  them.  In  othi 
lot  commit  the  specific  simptf 
icted  and  tried,  but  that  he  a 
rdict  ia,  therefore,  sufficiently 
When  only  a  minor  offenx 
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nnlese  set  aside  at  the  prisoner's  instance,  is  a  full  and  com- 
plete acquittal  of  the  major  offense  charged — 22  Ga.^  546 ; 
26  lb.,  579 ;  11  /J.,  241 ;  1  KeUy,  227.  For  this  reason, 
the  silence  of  the  verdict  on  the  direct  question  of  the  lar- 
ceny itself,  does  not  vitiate  the  finding. 

3.  Cattle-stealing  is  simple  larceny — Code,  section  4397. 
The  stealing  of  one  or  more  cattle  is  punishable  by  impris- 
onment in  the  penitentiary  not  less  than  two,  nor  more  than 
four  years,  unless  the  jury  shall  recommend  the  prisoner 
to  mercy,  in  which  case  it  is  punishable  as  a  misdemeanor. 
76.,  §4399.  When  the  prisoner  is  liable  to  be  punished  by 
imprisonment  in  the  penitentiary,  the  offense  is  felony. 
/}.,  §4304.  And  this  is  so  prima  fdote,  even  though  there 
may  be  a  discretion  to  inflict  a  lower  grade  of  punishment. 
39  Ga.,  85.  There  is  a  penalty  prescribed  in  the  third  par- 
agraph of  section  4712  of  the  Code,  for  an  attempt  to  com- 
mit an  offense  punishable  with  imprisonment  in  the  peni- 
tentiary for  a  time  not  less  than  two  years.  That  penalty 
is,  like  imprisoment  for  the  term  of  one  year.  Therefore, 
as  cattle-stealing  is,  prima  facie,  felony,  punishable  with 
imprisonment  in  the  penitentiary  for  a  time  not  less  than 
two  years,  the  attempt  to  steal  cattle  is  punishable  by  like 
imprisonment  for  one  year.  It  may  or  may  not  follow, 
that  where  the  jury  find  the  offense  itself  and  recommend 
to  mercy,  the  actual  stealing  would  be  more  lightly  pun- 
ished than  a  mere  attempt  to  steal  could  be  if  the  attempt 
only  were  found  in  the  same  case.  But  this  anomaly,  if  it 
exists,  is  the  result  of  oversight  in  legislation.*  It  need  not 
prevent  a  court  from  holding  that,  as  a  general  rule  of  law, 
cattle-stealing  is  punishable  with  imprisonment  in  the  peni- 
tentiary for  a  time  not  less  than  two  years.  Every  case  is 
to  be  considered  subject  to  this  general  rule,  until  tak^n 
out  of  it  by  a  recommendation  to  mercy.  There  has  been 
no  recommendation  to  mercy  in  respect  to  the  particukr 
larceny  which  the  prisoner  attempted  to  commit.     If  he 


*  The  act  at  1S77,  pamph.  p.  S8,  clean  up  the  aabject  as  to  fature  cases. 
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had  succeeded  in  committing  it,  he  would  have  been  liable, 
on  conviction,  to  be  sent  to  the  penitentiary,  and  if  sent  at 
all,  his  tenn  could  not  have  been  less  than  two  yeara. 

The  motion  in  arrest  of  judgment  was  properly  over- 
ruled. 

Judgment  affirmed. 


J.  B.  WnrrE  &  Co.,  plaintiffs  in  error,  vs.  William  W. 

Montgomery,  defendant  in  error. 

1.  It  is  the  duty  of  the  landlord,  when  he  rents  a  tenement  to  a  ten- 
ant at  full  price,  to  make  it  suitable  for  the  purpose  for  which  it  is 
rented,  unless  the  tenant  knows  as  much  about  its  condition  as  he 
does;  and  he  must,  upon  notice  of  any  defect,  keep  it,  by  repairs, 
in  such  condition  as  to  be  suitable  for  such  use. 

3.  The  tenant  is  not  the  agent  of  the  landlord,  in  the  sense  that  the 
latter  is  responsible  for  the  damages  which  result  to  third  persons 
from  the  illegal  or  negligent  use  of  the  rented  premises  by  the  for- 
mer; the  landlord  is  responsible  for  any  damage  which  may  flow 
from  the  defective  construction  of  the  tenement  or  from  his  failure  to 
keep  it  in  proper  repair,  but  if '  it  be  properly  constructed  and  kept 
by  the  landlord  in  proper  repair,  the  tenant  alone  is  responsible  for 
his  bad  or  negligent  use  of  a  thing  good  in  itself,  and  kept  good  by . 
the  landlord,  but  made  bad  and  working  damage  by  the  tenant's  im- 
proper or  negligent  use  of  it. 

3.  Therefore,  if  a  landlord  rent  different  tenements  in  the  same  build- 
ing to  different  tenants,  and  the  store-room  rented  to  one  tenant  is 
under  rooms  used  as  a  hotel,  rented  to  another,  and  immediately  over 
the  store-room  there  is  a  water-closet  properly  constructed  and  kept 
in  proper  repair  by  the  landlord,  but  so  improperly  or  negligently 
used  by  the  occupants  of  the  hotel  as  to  cause  damage  to  the  goods 
in  the  store  below,  the  tenant  of  the  hotel  is-  responsible  for  the 
damage  to  his  co-tenant  of  the  store-room,  and  the  landlord  is  not. 

4.  Whether  the  damage  resulted  from  the  faulty  construction  of  the 
water  closet  and  its  not  being  kept  in  repair  by  the  landlord,  or 
from  the  improper  use  of  it  by  the  occupants  of  the  hotel,  is  a  ques- 
tion for  the  jury,  and  the  evidence  being  'sufficient  to  authorize  a 
finding  in  favor  of  the  landlord,  this  court  will  not  interfere. 

5.  It  follows  from  the  preceding  propositions,  that  there  was  no  error 
in  refusing  to  charge  that  the  landlord  was  responsible  for  the  con- 
duct of  the  tenant  as  his  agent;  nor  was  there  any  error,  of  which 
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the  plaintiff  could  complain,  in  charging  the  jury  to  "  examine  the 
evidence  and  ascertain  if  this  water-closet  was  properly  constructed, 
and  used,  and  attended  to,  and  if  so,  the  defendant  is  not  liable.  If 
the  water-closet  was  found  to  be  in  bad  condition,  and  not  properly 
attended  to,  whether  by  the  other  tenant  or  the  landlord,  the  land- 
lord is  liable." 

Landlord  and  Tenant.  Principal  and  Agent.  Damages. 
Negligence.  Before  J.  C.  C.  Black,  Esq.,  Judge  pro  hoc 
vice.    Richmond  Superior  Court.    April  Term,  1876. 

Reported  in  the  opinion. 

Vbrdeby  &  Vkbdery,  for  plaintiffs  in  error. 

W.  H.  Hull  ;  W.  W.  Montgomery,  for  defendant. 

Jackbon,  Judge. 

This  was  an  action  on  the  case,  brought  by  the  tenant 
against  the  landlord,  for  damage  to  goods  in  a  store-room 
rented  to  the  tenant,  by  water  falling  from  a  water-closet 
above  the  store-room.  The  premises  above  were  rented  by 
the  same  landlord  to  another  tenant  as  a  boarding  house, 
and  the  water-closet  was  used  by  the  tenant  of  the  boarding 
house.  The  damage  was  proven  to  result  from  the  water- 
closet  above,  but  the  evidence  was  conflicting  as  to  what 
caused  the  overflow  of  water  from  it,  whether  from  the 
improper  construction  and  repair  of  the  water-closet,  or 
from  the  improper  and  negligent  use  of  it  by  the  tenant 
and  guests  of  the  hotel.  The  jury,  under  the  charge  of 
the  court,  found  for  defendant.  The  plaintiffs  excepted  to 
the  refusal  of  the  court  to  grant  a  new  trial  on  several 
grounds  therein  set  out,  and  this  refusal  to  grant  the  new 
trial  is  the  error  assigned. 

1.  The  first  ground  of  the  motion  for  the  new  trial  which 
we  shall  consider,  is  the  refusal  of  the  court  to  charge  to 
the  effect  that  the  tenant  of  the  hotel  above  the  store  was 
the  agent  of  the  landlord,  and  that  the  landlord  was  respon- 
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Bible  for  the  act  of  such  co-tenant  in  obstructing  the  water- 
closet,  or  the  neglect  of  the  co-tenant  and  guests  in  the 
proper  use  of  it. 

There  can  be  no  doubt  that  the  landlord  is  bound  to  keep 
the  premises  of  all  his  tenants  in  proper  repair  for  the  use 
for  which  they  are  rented ;  and  unless  he  is  in  a  situation 
to  know  as  much  about  their  need  of  repair  as  the  tenant^ 
that  he  is  bound  to  repair  upon  notice  of  defects ;  if  he 
knows  of  the  defects,  or  is  in  condition,  from  his  own  partial 
occupancy  of  them,  to  know  of  the  defects,  he  need  not 
have  notice.    Code,  §2284 ;  49  Ga.,  272 ;  48  Ga.,  172. 

2.  3.  But  is  the  tenant  the  agent  of  the  landlord  in  such 
a  sense  as  to  make  the  latter  responsible  for  the  malfeasance 
and  misfeasance  of  the  former  in  respect  to  his  use  of  the 
premises?  We  think  not.  If  so,  no  matter  how  perfect 
the  tenements  may  have  been  when  rented,  no  matter  how 
fully  the  duty  of  the  landlord  may  have  been  performed  in 
keeping  them  in  perfect  repair,  he  would  be  liable  for  the 
malfeasance  or  misfeasance  of  the  tenant  about  those  prem- 
ises whenever  any  third  person  was  injured  thereby.  Yet 
the  use  of  the  tenements  really  belongs  to  the  tenant  during 
the  lease ;  they  are  his  property  to  use  for  the  term  for 
which  they  are  rented,  and  the  landlord  has  no  right  to  enter 
upon  them,  except  by  permission  of  the  tenant,  during  the 
term  for  which  they  are  rented.  It  is  true  that  the  tenant 
is,  for  certain  purposes,  the  agent  of  the  landlord,  or,  at 
least,  he  may  be  made  such,  as  when  he  is  authorized  to  make 
repairs  or  keep  in  repair,  and  he  does  it  ineflSciently,  so  that 
third  persons  are  injured.  Then  he  would  be  the  agent  to 
do  for  the  landlord  what  the  law  required  the  latter  to  do 
himself,  and  the  landlord  being  bound  to  do  the  thing 
himself,  and  preferring  to  do  it  by  his  tenant  or  agent  for 
that  purpose,  if  it  were  done  badly  or  negligently,  ought 
to  be  responsible  upon  principle.  But  if  the  tenant  im- 
properly used  what  the  landlord  had  rented  in  good  condi- 
tion, and  kept  so,  and  thereby  injured  somebody  else,  the 
tenant,  and  not  the  landlord,  would  be  blamable,  and  should 
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bear  the  loes.  It  is  true  that,  in  38  Oa.,  211,  this  court,  in 
pronouncing  the  opinion  of  the  majority,  uses  language  to 
the  effect  that  tenants  are  agents  of  landlords,  bat  tlie  words 
ue  to  be  onderetood  in  reference  to  the  case  then  before 
the  court,  and  are  not  necesBary  to  vindicate  the  correctness 
of  the  judgment  in  that  case.  There  tlie  landlord,  after 
he  had  rented  the  premises  to  the  store-keeper,  put  up  cer- 
tain fixtures  overhead,  which  occasioned  the  damage  below, 
and  the  court  charged  that  the  tenant  below  was  bound  to 
keep  the  roof  above  swept  and  clean,  which  roof,  and  the 
pass-waj  upon  it,  belonged  to  another  tenant,  and  these  were 
the  real  reasons  which  caused  the  grant  of  the  new  trial.  It 
was  scarcely  necessary  to  hold  that  the  tenant  was  the  land- 
lord's agent  to  Bustain  the  judgment  of  reversal.  Besides,  tliat 
case  was  a  majority  judgment  merely,  there  being  a  dissent- 
ing opinion.  In  38  Ga.,  542,  the  court  unanimously  lield 
that  the  landlord  was  not  liable  for  a  nuisance  maintained 
upon  the  premises  by  the  tenant  during  the  lease ;  tliat  if 
the  nuisance  grew  out  of  the  neglect  of  the  landlord  to  make 
repairs,  then  he  is  responsible,  but  not  otherwise.  It  seema 
to  DH  that  this  view  is  sustained  by  principle  and  good  sense, 
and  sanctioned  by  authority.  See  Sher.  &  Red.  on  Negli- 
gence, sections  56-60, 501,  and  note;  Taylor's  Landlord  and 
Tenant,  sections  173-175,  and  cases  cited  in  both  books. 

4,  5.  It  can  niake  no  difference  in  principle,  we  think, 
tliat  the  damage  is  to  a  co-tenant.  In  respect  to  the  other 
!  if  the  wrong  be  caused,  not  by 
pair  of  the  landlord,  but  by  the 
i-tenant,  such  co-tenant,  and  not 
tie.  In  this  case  there  is  proof 
roperly  constructed  and  kept  in 
of  is  made  by  experts  who  exam- 
ter  did  overflow  and  that  damage 
».  It  was  for  the  jury  to  find 
the  landlord's  neglect  to  repair, 
and  there  is  evidence  to  sustain 
was  without  fault,  either  in  con- 
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structing  or  repairing  the  waterncloeet.  In  this  case  the 
court  went  farther  and  charged  that  '^  if  the  water-closet 
was  found  to  be  in  bad  condition  and  not  properly  attended 
to,  wliether  by  the  tenant  or  the  landlord,  the  landlord  is 
liable."  Surely  the  presiding  judge  could  not  have  gone 
further  for  the  plaintiff,  and  the  plaintiff^  could  not  com- 
plain, or  ought  not  to  do  so.  We  have  already  ruled  that 
the  judge  did  right  in  refusing  the  chaise  on  agency. 

The  evidence  being  conflicting,  and  no  error  committed 
against  the  plaintifE  in  the  charge,  we  affirm  the  judgment. 

This  case  is  distinguishable  from  44  (ra.,  483,  in  this  re- 
spect :  In  that  case  there  was  previous  notice  to  the  land- 
lord of  the  bad  condition  of  the  water-closet,  and  she  did 
not  repair  it  or  remedy  the  defect ;  in  this  case  there  was 
no  such  notice,  and  the  proof  was  that  the  landlord  did  have 
the  water^loset  examined  and  kept  in  repair. 

Judgment  affirmed. 


William  M.  Boyd,  plaintiff  in  error,  vs.  R.  S.  McFablin, 

defendant  in  error. 

1.  As  the  defendant  showed  that  he  had  ha^  sufficient  time  before  court 
to  have  taken  out  interrogatories  for  the  absent  witnesses,  who  re- 
sided in  an  adjoining  county,  and  had  failed  to  do  so,  the  continu- 
ance was  properly  refused. 

2.  It  is  not  sufficient  that  a  sheriff's  advertisement  of  a  sale  was  once  a 
week  for  four  successive  weelLB,  if  twenty-eight  days  do  not  elapse 
between  the  first  advertisement  and  the  sale.  The  advertisement 
must  be  weekly  for  twenty-eight  days. 

8.  Where  the  transferee  of  an  execution  claimed  to  have  purchased  it 
from  the  original  plaintiff,  it  was  competent  for  the  defendant  in 
fl.  fa.,  who  had  filed  an  affidavit  of  illegality  to  the  effect  that  the 
execution  had  been  paid  off,  to  show  that  such  transferee  had 
agreed  to  lend  him  the  money  with  which  to  take  up  the  note  upon 
which  the  judgment  now  sought  to  be  enforced  by  execution,  was 
based;  that  the  payment  to  the  original  plaintiff  was  in  accordance 
with  such  agreement,  and  that,  therefore,  the  execution  was  dis- 
charged. 
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Continuance.  Levy  and  Sale.  Advertisement.  Illegality. 
Evidence.  Before  Judge  Buchanan.  Troup  Superior  Court. 
May  Term,  1876. 

An  execution  in  favor  of  Wiley  P.  Burkes  against  Wm. 
M.  Boyd,  having  a  transfer  thereon  to  R.  S.  McFarlin,  was 
levied  on  certain  land  as  the  property  of  the  defendant. 
The  levy  was  made  on  January  7th,  1876,  and  the  sale  ad- 
vertised to  take  place  on  the  first  Tuesday  in  the  next  month, 
which  came  on  the  first  day  thereof.  The  defendant  filed 
an  affidavit  of  illegality,  based  on  two  grounds : 

1.  Because  the  advertisement  by  the  sheriff  was  not  such 
as  is  required  by  the  statute ;  that  twenty-eight  days  would 
not  elapse  between  the  first  advertisement  and  the  sale. 

2.  Because  the  execution  had  been  paid  oft. 

When  the  case  was  called,  the  defendant  moved  for  a  con- 
tinuance on  account  of  not  having  present  the  evidence  of 
a  witness  who  resided  in  an  adjoining  county.  It  appeared 
from  his  showing  that  he  had  had  time  to  have  taken  out 
interrogatories,  but  had  failed  to  do  so.  The  motion  was 
overruled,  and  he  excepted. 

On  demurrer,  the  first  ground  of  illegality  was  stricken, 
and  defendant  excepted. 

Defendant  offered  to  prove  that  before  the  judgment,  now 
sought  to  be  enforced,  was  rendered,  McFarlin  agreed  to 
lend  him  the  money,  at  seven  per  cent.,  with  which  to  take 
up  the  note  upon  which  it  was  based ;  that  the  payment  to 
Burkes,  after  judgment,  was  in  accordance  with  this  agree- 
ment ;  that,  therefore,  the  payment  was  a  satisfaction  and 
not  a  purchase  of  the  execution. 

Upon  objection,  this  evidence  was  excluded,  and  defendant 
excepted. 

The  jury  found  for  the  plaintiff.  The  defendant  moved 
for  a  new  trial  because  of  error  in  the  refusal  of  a  continu- 
ance, in  sustaining  the  demurrer  to  the  first  ground  of  ille- 
gality, and  in  the  aforesaid  exclusion  of  testimony.  The 
motion  was  overruled,  and  the  defendant  excepted. 
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iM  &  Whttakee,  for  plaintiff  in  error. 

I  &  Speeb,  for  defendant. 

KEB,  Chief  Justice. 

ease  came  before  the  court  below 
I  affidavit  of  illegality  to  an  execi 
nt  therein.  There  were  two  gr 
xecation  insisted  on  by  the  defenc 
at  the  execution,  which  had  been 
18  proceeding  illegally  to  sell  th 
led  thereon  on  the  7th  of  Jannar 
be  Bold  on  the  first  Tuesday  in  F 
"e  it  had  not  been  advertised  weel 
Btatnte  requires.  Second,  that 
id  off  and  dischai^ed.  On  the  tr 
and  a  verdict  in  favor  of  the  plai 
fendant  made  a  motion  for  a  new  I 
set  forth,  which  was  overruled 
sndant  excepted, 
lere  was  no  error  in  refusing  to 
showing  made  therefor  by  the 
n  the  record. 

le  plaintiff  demorred  to  the  first  j 
1  tlie  defendant's  affidavit  in  rela 
it  of  the  property,  which  the  o 
one  of  the  grounds  coutained  v 
al.  Tlie  3fi49th  section  of  the  C< 
B  the  duty  of  sheriffs  to  pnblisl 
in  some  newspaper  pnbli^ed  ii 
cly,  notice  of  all  sales  of  land  a 
d  the  qnestion  is,  whether  the  pn 
tlie  sale  of  the  land  in  the  news] 
nsecutive  weeks,  was  a  complianc 
tlier  the  publication  of  the  sale  < 
een  made  in  tlie  newspaper  week 
to  say,  weekly  for  twenty-eight 
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stmction  of  this  section  of  the  Code,  we  do  not  feel  author- 
ized to  depart  from  the  express  words  thereof,  and  to  hold 
that  the  published  notice  of  the  sale  of  land  by  the  sherifE 
for  a  shorter  period  of  time  than  twenty-eight  days,  would 
be  a  compliance  with  the  statute.  The  published  notice  of 
the  sale  of  land  by  the  sheriff  should  be  published  weekly 
in  the  newspaper,  for  four  weeks,  and  this  construction  of 
this  section  of  the  Code,  is  in  accordance  with  the  ruling  of 
this  court  in  Smith  vs.  Thompson  (3d  Kdhfs  Rep.y  23),  so 
far  at  least  as  the  principle  involved  is  concerned.  This  is 
not  an  attempt  to  set  aside  a  sale  of  land  made  by  the  sher- 
iff imder  an  execution,  but  it  is  an  attempt  to  arrest  the 
illegal  proceedings  to  sell  the  defendant's  property  under 
an  execution  levied  thereon,  by  an  affidavit  of  illegality. 

3.  In  our  judgment,  the  court  erred  in  ruling  out  the 
evidence  offered  by  the  defendant  as  stated  in  the  bill  of 
exceptions.  The  theory  of  the  defendant's  case,  was  that 
by  an  agreement  with  McFarlin,  he  was  to  loan  him  the 
money  to  take  up  the  note  on  which  the  judgment  in  favor 
of  Burkes  was  founded,  and  that  when  McFarlin  advanced 
the  money  and  took  up  the  execution,  it  was  done  in  pur- 
suance of  that  agreement,  and,  therefore,  it  was  a  payment 
of  the  execution  so  far  as  McFarlin  was  concerned.  The 
defendant  did  not  propose  to  go  behind  the  judgment  and 
show  it  had  been  paid  off,  so  far  as  the  plaintiff.  Burkes,  was 
concerned.  All  that  he  claimed  and  proposed  to  show,  was 
that  when  McFarlin  advanced  the  money  to  the  plaintiff  in 
the  execution,  that  it  was  his  money  which  he,  McFarlin, 
had  agreed  to  loan  him  for  that  purpose.  This  McFarlin 
denied,  and  insisted  that  it  was  his  own  money  that  he  had 
advanced  to  the  plaintiff  in  execution  as  a  purchaser,  and  took 
a  transfer  thereof  in  his  own  name.  Was  the  money  advanced 
by  McFarlin  to  the  plaintiff  in  execution,  so  advanced  by 
him  as  a  loan  to  the  defendant  to  pay  off  that  debt  under  the 
agreement  as  testified  to  by  the  defendant,  or  was  the  money 
paid  by  McFarlin  to  the  plaintiff  in  execution,  paid  as  his 
own  money,  and  did  he  become  the  purchaser  and  transferee 
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of  the  execution,  aa  stated  by  him  in  his  testimony  ?  The 
evidence  should  have  been  submitted  to  the  jury,  inasmuch 
as  it  did  not  impeach  the  validity  of  the  judgment  obtained 
in  favor  of  Burkes  against  the  defendant ;  that  was  not  the 
object  of  his  testimony,  but  the  object  of  the  defendant's 
testimony  was  to  show  that  the  execution  was  paid  ofi  by 
McFarlin  with  the  money  which  he  had  previously  agreed 
to  loan  him  to  pay  off  that  debt. 

Let  the  judgment  of  the  court  below  be  reversed. 


Sam  Brown,  plaintiff  in  error,  vs.  The  State  of  Geoboia, 

defendant  in  error. 

1.  Where  the  deceased,  being  provoked  by  opprobious  words  addressed 
to  him  by  the  prisoner,  advanced  to  the  latter  with  a  pound- weight 
in  his  hand,  and  while  near  enough  to  strike,  and  having  the  other 
hand  upon  the  prisoner's  person,  was  slain,  the  law  of  justifying  an 
assault,  or  an  assault  and  battery,  by  evidence  of  opprobrious 
words,  is  not  involved  in  the  case  on  the  prisoner's  trial  for  murder. 

2.  Where  the  prisoner  admits  to  the  court  and  jury  in  his  voluntary 
statement,  that  he  gave  the  fatal  wound  with  a  knife,  and  all  the 
evidence  is  direct,  and  to  the  same  effect,  and  there  is  no  evidence 
tending  to  show  that  the  killing  was  involuntary,  the  law  of  circum- 
stantial evidence  has  no  application ;  neither  has  the  law  of  invol- 
untary manslaughter  any  application. 

Criminal  Law.  Witness.  Evidence.  Charge  of  Court. 
Before  Judge  Tompkins.  Chatham  Superior  Court.  May 
Term,  1876. 

Brown  was  placed  on  trial  for  the  murder  of  John  James, 
alleged  to  have  been  committed  on  June  11th,  1876.  He 
pleaded  not  guilty.  The  evidence  made,  in  substance,  the 
following  case : 

The  difficulty  occurred  about  six  o'clock  in  the  evening, 
at  Paulsen's  store,  near  the  toll-gate,  on  the  shell  road  lead- 
ing into  Savannah.    Deceased  came  into  this  store,  pur- 
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chased  some  cheese  and  crackers,  and  shared  them  with 
defendant,  who  followed  him  in.  Deceased  left  his  knife 
on  the  counter,  when  defendant  laughingly  picked  it  up,  as 
if  in  sport.  A  discussion  arose  over  a  wrestling  match,  in 
which  deceased  had  been  engaged  on  that  morning,  when 
deceased  offered  to  wrestle  with  defendant,  and  they  accord- 
ingly commenced.  The  former  tore  the  latter's  shirt,  which 
made  him  angry,  and  a  clerk  in  the  store  pushed  him  out. 
Deceased  remained  quietly  within,  while  defendant,  on  the 
outside,  kept  cursing  him.  Deceased  went  to  the  door  with 
an  iron  pound-weight  in  his  hand,  and  told  defendant  to 
''  say  that  again."  He  then  went  out  and  caught  defendant 
by  the  collar  of  his  coat.  Defendant  put  his  hand  by  his 
left  side,  raised  it,  struck  deceased  on  the  neck,  and  the 
blood  rushed  out.  The  defendant  dared  deceased  to  come 
out,  saying,  "if  you  do,  I  will  shoot  hell  out  of  you." 
Deceased  died  from  the  blow.  Defendant  cursed  deceased 
a  damned  son  of  a  bitch.  When  the  latter  caught  the  for- 
mer by  the  collar,  he  had  the  weight  in  his  other  hand. 
Deceased  and  defendant  had  always  been  friends  before 
this  difficulty.  "When  defendant  called  deceased  a  son  of  a 
bitch,  the  latter  struck  the  former  on  his  breast  with  his  open 
hand.  Whilst  no  witness  saw  a  knife  in  defendant's  hand, 
yet  the  wound  on  deceased's  neck,  which  caused  his  death, 
was  evidently  inflicted  with  a  knife. 

Defendant's  statement  was,  in  substance,  as  follows :  Had 
been  drinking ;  went  into  Paulsen's  shop  and  engaged  in 
conversation  with  deceased.  Deceased  said  defendant  was 
not  worth  a  damn,  and  commenced  kicking,  stamping,  and 
knocking  him  around.  Defendant  went  out  of  the  store, 
and  deceased  followed  him  out  with  a  two-pound  weight  in 
his  hand.  Thought  he  was  going  to  kill  him  with  the 
weight.  Defendant  was  frightened  when  deceased  drew 
back  to  slap  him ;  was,  therefore,  quicker  in  defending  him- 
self. Were  good  friends.  Defendant  only  took  his  knife 
in  fun,  intending  to  give  it  back  to  him.  "  I  backed  down 
when  he  came  for  me  with  the  weight."    How  he  came  to 
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mlsen'B  shop,  was  because  he  v 

)  a  "shouting." 

[efendant  was  pot  on  the  Btand 

court  refused  to  allow  his  counsi 
eclined  to  hear  from  such  conn 

to  ask  him.  To  this  defendant 
'endant  was  found  guilty.  A 
trial  upon  the  following,  amon 
T&xtee  the  court  erred  in  its  mil 
1  for  defendant  either  to  exami 
tatement,  or  to  suggest  questioni 
Ause  the  court  erred  in  charging 
)  of  the  Code,  concerning  invoh 

ause  the  court  erred  in  chargin 
e  confinement  of  the  defendan 
ase  the  jury  should  And  him  gi 
il  evidence,  etc. 

cause  the  court  erred  in  chargin 
»tion  by  opprobrious  words,  or 

use  tlie  court  erred  in  charging 
Dt  done  with  malice,  then  the 
ed  of  murder,  and  the  jury  Bh( 
nee  to  determine  if  he  be  guil 
afore  alluded  to,  (voluntary  and 
.  If,  under  the  evidence  and  tl 
m  do  not  find  the  defendant  gi 
les,  you  should  acqnit  him." 
tion  was  overruled,  and  the  defe 

Ewis ;  T.  J.  Shxftall,  for  plain 

lOTH,  solicitor  general,  for  the  sti 


laking  his  own  statement  to  tht 
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the  prisoner  is  not  under  examination,  and  his  counsel  has 
no  right  to  ask  him  questions.  Doubtless  the  court  might, 
at  the  prisoner's  request,  permit  questions  to  be  put  to  him, 
as  matter  of  discretion. 

2.  Where,  at  the  time  of  the  homicide,  the  person  slain 
was  making  angry  demonstrations  against  the  slayer,  having 
him  by  the  coatrCoUar  with  one  hand,  and  holding  a  pound- 
weight  in  the  other  hand,  it  is  error,  on  the  trial  of  the 
slayer  for  murder,  to  submit  to  the  jury  section  4694  of  the 
Code,  which  relates  to  justifying  an  assault,  or  an  assault 
and  battery,  by  evidence  of  opprobious  words.  Though 
the  prisoner  provoked  the  attack  by  using  opprobious 
words,  there  should  not  have  been  any  use  or  exhibition  of 
the  pound-weight,  in  resistance  to  mere  words,  under  the 
circumstances,  and  the  principle  of  the  above  section  does 
not  fairly  apply  to  the  case. 

8,  Under  the  evidence  in  the  record,  the  real  question 
seems  to  be  upon  grading  the  homicide  between  murder 
and  voluntary  manslaughter.  The  law  of  involuntary  hom- 
icide is  not  involved,  nor  is  the  law  of  circumstantial  evi- 
dence. For  this  homicide  to  be  justifiable,  the  jury  must 
believe  that  the  deceased  manifestly  intended  or  endeavored 
to  kill  the  prisoner,  and  that  the  danger  was  so  urgent  and 
pressing  at  the  time  of  the  killing,  that  in  order  to  save  his 
own  life,  the  killing  was  absolutely  necessary.  Or  else 
they  must  believe  that  the  circumstances  were  sufRcient  to 
excite  in  the  prisoner  the  fears  of  a  reasonable  man  that  he 
would  then  and  there  be  killed,  and  that  he,  believing  it 
was  necessary  to  kill  the  other  to  save  his  own  life,  really 
acted  under  the  influence  of  those  fears,  and  not  in  a  spirit 
of  revenge. 
Judgment  reversed. 
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Richard  C.  Gaswat,  plaintifiE  in  error,  m.  The  Atlanta 
AND  West  Point  Railboad  Compasy,  defendant  in  error. 

I.  Railroad  companies  are  responsible  to  paaoenireni  for  the  tnrtH  of  t1i« 

conductors  and  other  servants  of  the  cc 

tridna,  when  each  torts  are  conunitted  i 

nesB  entrusted  to  such  servants  and  sp 

stely  out  of  such  business. 
i.  If  the  tortious  act  of  the  servant  or  agi 

in  the  business  of  the  companj  and  nit' 

employment,  as  would  have  subjected 

vindictive  damages  had  he  been  sued  at 

be  responsible  for  like  damages  when  it 

of  its  servant  In  its  business. 
8.  The  liability  of  the  company  extends  t 

done  alwut  its  business,  in  checking 

the  several  stations  on  its  line  of  road, 

along  the  cars  necessaiy  to  be  used  or  t 

Httending  to  procuring  seats  and  checki 

and  pettceful  acts  in  connection  with  th 
A.  These  principles  are  especially  applicat 

company  are  retained  after  the  torts,  ai 

plicdly  ratified  by  the  higher  agents  of 

Railroads.  Principal  and  Agent, 
fieatlon.  Before  Jndge  Bcciianas. 
November  Term,  1876. 

RcjKirted  in  the  opinion. 

BioiiAH  &  WmTAKER,  foF  plsintil 

A.  %V.  IIakhokd  &  Son,  for  defei 

J.u'KMiN,  Judge. 

(Jaeway  sued  tlie  railroad  compai 
cHXiiits:  first,  for  the  illeg&l  and  t 
lm}rfiagv->n>»ter,  assisted  by  the  coa 
iff  npiiliod  to  have  his  baggage  che< 
till'  illogal  and  tortioos  conduct  of  tl 
iiioiitha  a£t>rwftrds,  towards  Gasway 
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The  first  eonnt  was  to  the  effect  that  the  baggage-master 
beat  and  maltreated  the  plaintiff  wrongfully  while  engaged 
in  having  the  baggage  of  his  wife  checked ;  the  second, 
that  when  he  was  riding  on  the  cars  with  his  wife  after- 
wards, the  conductor  awoke  him  from  sleep,  and  recognizing 
him,  threatened  to  shoot  him,  and  made  him  jump  off  the 
cars  when  they  were  running. 

The  proof  on  the  first  count  was  conflicting  as  to  the 

<^U8e  and  extent  of  the  abuse  of  plaintiff;  but  the  fact 

^^ms  to  be  clear  that  when  the  plaintiff,  who  was  a  colored 

'^n,  asked  for  a  check  for  the  baggage  of  his  wife,  whom 

'^^  had  seated,  the  baggage-majster  refused  it,  unless  he 

^^'ild  produce  his  passenger,  saying  that  he  was  not  allowed 

^ve  checks  otherwise  by  the  rules  of  the  company.    It 

^^^Drotested  by  the  plaintiff,  and  another  who  was  helping 

^r^     ^^rith  the  baggage,  that  he  was  no  porter,  and  the  pa&- 

.^^^^^^^T  was  his  wife,  but  all  in  vain.     The  check  was  not 

^sr^:MrM.  to  him.    As  the  plaintiff  turned  off,  he  said  it  was  a 

^nnzix^  bad  rule,  if  it  was  a  rule;  the  baggage-master,  who 

gwox-'^  that  the  plaintiff  called  him  a  damned  fool,  and  per- 

haf>^    :«iiight  so  have  understood  him,  jumped  out  of  his  car 

an^      :^ollowed  the  plaintiff  alongside  of  the  train  towards 

the    i>^M6enger  car,  and  caught  and  commenced  beating  him. 

Th^      <2onductor  came  up  and  took  hold  of  the  passenger's 

anix,    ^Lnd  it  seems,  from  the  testimony  of  plaintiff  and  the 

majroir  of  LaOrange,  where  the  trouble  arose,  took  part  in 

tbe^  ^*''^:Kicounter,  until  the  mayor  arreted  the  parties.     The 

plaiT^t:i:ff'8  wife,  frightened,  left  the  cars.    This  transpired 

m  J  i:^^-^^     Afterwards,  in  October,  the  plaintiff  and  wife 

"^    ""^en  to  Atlanta,  and  were  returning  to  LaGrange,  when 

the  ^^i^e  conductor,  waking  up  the  passengers  to  see  that 

, '^  Sot  off  at  the  right  stations,  recognized  plaintiff,  cursed 

hiitt   ^xxd  threatened  to  shoot  him,  and  went  to  get  his  pistol 

for  t;lx^^  purpose.     The  plaintiff,  frightened,  left  his  wife 

^^    I'^mped  off  the  car  when  running,  and  was  off  on  the 

W^Tix    of  the  conductor,  who,  as  one  passenger  testified, 

^  ^  pistol  on  his  return,  and,  as  the  plaintiff's  wife  swore, 


li 
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said  to  her,  it  is  well-  he  has  gone,  or  j 
widow.  There  is  some  coii£ict  of  evii 
foregoing  anmrnny  gives  the  weight 

It  also  appeared  that  these  agente 
company,  either  in  the  same  or  other 
road,  or  roads  in  connection  with  thei 

On  this  evidence,  under  the  charge 
found  a  verdict  for  ten  dollars ;  the 
new  trial,  it  was  denied  to  him,  and  t 
that  the  court  charged  the  jury  to  th' 
act  of  defendant's  agents  tended  to 
the  business  for  which  the  agent  wa 
pany  was  not  responsible,  and  refui 
effect  that  a  carrier  of  passengers  is  I 
diligence  on  the  part  of  himself  and  i 
lives  and  persons,  and  that  the  price 
the  acts  of  its  agents  within  the  rai 
nient ;  and  if  the  conduct  of  the  age 
of  employment  be  such  as  would  gi 
against  the  agent  were  he  principal, 
be  authorised  to  give  such  damagei 
company ;  and  alao,  that  the  court  i 
tlio  duty  of  the  company  extended 
paaeengera  from  the  violence  and  ini 
only  while  on  the  train,  but  on  the  arri 
pots ;  tliat  it  extended  to  passengers  ' 
ete  and  checking  baggage,  and  to  th< 
esHory  to  be  used  for  those  purposes. 

So  tliat  three  qnestiouB  are  made  hi 
coni|taiue8  liable  for  the  tortious  acts 
in  tliuir  buBiuess,  and  within  the  rai^ 
to  tlionit  Secondly,  in  such  cases,  ca 
pkry,  or  punitive,  or  vindictive  da 
tJiu  cumpanios  bound  for  these  tortioi 
mr  and  on  the  area  between  that 
lUHHwoarj'  to  be  traversed  by  the  pasw 
buainws  of  travel  I 
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1.  In  respect  to  the  first  question,  it  would  seem  that, 
outside  of  all  other  authority,  our  own  Code  settles  it. 
Section  2961  declares  that  every  person  shall  be  liable  for 
torts  of  his  servant  '^  in  the  prosecution  and  within  the  scope 
of  his  business,  whether  the  same  be  by  negligence  or  vol- 
untary." Section  5  declares  that  "person"  includes  "cor- 
poration" in  the  meaning  "of  all  statutes,  unless  another 
meaning  is  apparent  from  the  context."  Section  1561  says 
that  "persons  are  either  natural  or  artificial,"  the  latter,  of 
eourse,  being  corporations.  Section  1680  declares  that 
"every  corporation  acts  through  its  officers,  and  is  respon- 
sible far  the  aaU  of  such  officers  in  the  sphere  of  their  ap- 
propriate duties." 

Such  is  our  own  law ;  and  all  questions  about  negligent 
conduct,  or  wilful,  voluntary  conduct  of  agents  of  corpor- 
ations, and  the  effect  of  such  conduct  upon  the  liability  of 
the  companies,  seem  to  be  set  at  rest  by  the  Georgia  Code. 

There  are,  perhaps,  two  lines  of  authorities  outside  of  our 
own  state,  upon  this  point,  and  we  are  not  aware  that  our 
own  court  has  positively  decided  it ;  46  N.  Y.  Beports,  23,  and 
57  Maine,  202,  contain  the  doctrine  and  apply  the  principle 
that  corporations  are  liable  for  such  tortious  acts  of  their 
servants.  In  the  latter  case,  one  of  the  five  judges  dissented, 
but  not  on  this  point ;  and  in  the  opinion  of  the  majority 
and  of  the  dissenting  judge,  numerous  cases  are  cited  to 
show  that  the  corporation  is  liable  for  the  torts  of  its  agents 
to  passengers  for  some  damages — actual,  if  no  worse.  See, 
also,  U  Howard,  468  to  488 ;  21  Howard,  210 ;  10  Wis- 
consiu,  388 ;  42  Pa.,  866 ;  52  Pa.,  512 ;  27  Md.,  277. 

2.  The  next  question  is,  are  railroad  companies  liable  to 
passengers  for  exempla];}^  or  punitive  damages,  if  the  con- 
duet  of  the  agent  be  such  as  that  he,  if  principal,  would 
hare  be^i  so  liable?  It  was  so  decided  in  56  New  York, 
295,  and  in  the  well  considered  case  in  57  Maine,  202, 
though  upon  this  point,  in  the  latter  case,  the  judge  before 
alluded  to,  one  of  the  five,  dissented. 

16 
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Our  Code  declares  that  "  in  erery  tort  there  may  be  ag- 
gravating circumstances,  either  in  the  act  or  intention,  and, 
in  that  event,  th&  jury  may  give  additional  damages  either 
to  deter  the  wrong-doer  from  repeating  the  trespass,  or  as 
compensation  for  the  wounded  feelings  of  the  plaintiff" — 
Code,  §3066.  Well,  if  liable  for  the  wilful  tort,  we  cannot 
see  why  the  corporation  should  not  be  liable  for  such  dam- 
ages as  result  from  the  hurt  to  plaintiffs  feelings  from  the 
act  of  the  servant,  as  well  as  from  the  other  hurt  or  injuries 
to  him.  Though  the  injury  be  voluntary,  the  Code  declares 
that  the  principal  is  liable — Code,  §2961 — ^for  the  tort  of 
the  servant.  The  intention  with  which  the  servant  acts  is, 
therefore,  to  be  considered,  and  that  intention,  as  well  as 
the  act  of  the  servant,  may  enter  into  the  estimate  of  dam- 
ages. 

On  the  whole,  we  think  that  the  true  principles  deducible 
from  our  own  Code,  and  the  general  law,  and  the  reason  and 
spirit  thereof,  are  these :  first,  if  the  conductor,  or  other  officer, 
on  a  railroad  train,  in  the  exercise  of  a  general  power  en* 
trusted  to  him  by  the  company,  in  respect  to  passengers, 
clothed  with  authority  to  exact  pay  from  them,  to  receive 
their  tickets,  to  receive,  check  and  deliver  their  baggage,  to 
supervise  their  conduct,  to  put  them  ofi  the  train  if  disor- 
derly, to  care  for  their  reasonable  comfort  and  protection ; 
if  in  the  scope  and  range  of  such  business  the  agent  act  in 
a  manner  to  trespass  upon  the  rights  of  passengers,  to  insult 
or  maltreat  them,  to  assault  or  wound  or  beat  them,  to 
frighten  them  so  as  to  force  them  off  the  cars  without  jus^ 
tifiable  excuse  or  reason,  we  think  that  the  company  is  re- 
sponsible for  such  tortious  conduct  of  its  agents  and  ser- 
vants acting  where  it  put  them  to  use  discretion  and  judgment, 
and  within  the  business  it  entrusted  especially  to  them ;  and, 
secondly,  we  think  that  the  measure  of  damages  in  such 
cases  is  such  damages,  actual  and  exemplary,  or  punitive,  as 
would  be  given  against  a  natural  person  had  he  committed 
such  acts,  or,  as  the  case  in  56  New  York  puts  it,  as  would 
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have  been  given  against  the  agent  himself  had  he  been  sued 
as  principal. 

3,  4.  Especially  do  we  think  that  these  principles  should  be 
applied  when  the  conductors  and  baggage-masters,  so  act- 
ing towards  passengers,  are  retained  by  the  managing  agents 
of  the  company,  and  thereby  their  conduct  ratified  by  im- 
plication by  the  higher  officials. 

That  this  responsibility  should  extend  to  the  area  near  the 
car  necessary  for  the  passenger  to  use  in  getting  his  baggage 
aboard  and  checked,  and  seating  his  wife  or  himself,  and 
purchasing  tickets  and  such  other  similar  necessary  accom- 
paniments of  travel,  seems  to  us  too  clear  for  argument. 

It  is  a  duty  that  these  carriers  of  passengers  owe  to  the 
public  to  employ  reliable  and  gentlemanly  agents  to  conduct 
and  manage  their  trains,  and  if  they  do  not  employ  such, 
they  should  be  made  responsible  for  torts  committed  by 
those  whom  they  have  employed,  and  to  whom  they  have 
given  the  power  to  violate  their  duty  imposed  by  law  safely 
to  transport  the  passenger,  and  decently  to  treat  him  on 
his  journey,  so  long  as  he  properly  demeans  himself.  If 
they  discharge  such  servant,  it  would  show  disapproval  of 
his  conduct  and  may  mitigate  damages ;  if  they  retain  or 
promote  him,  it  may  go  to  aggravate  the  wrong  by  ratifying 
the  conduct  of  the  wrong-doer.  In  view  of  these  principles, 
and  the  charges  and  refusals  to  charge  of  the  court  thereon, 
we  reverse  the  judgment  and  direct  a  new  trial. 

Judgment  reversed. 


AuBERT  G.  Foster,  plaintiff  in  error,  vs.  Alexander  S.  Eeid 

et  al,,  defendants  in  error. 

The  answer  of  an  attorney  at  law  to  a  rule  against  him  at  the  instance 
of  his  client,  for  money  collected,  is  not  evidence  for  him  except  so 
far  as  responsive  to  the  rule.  He  cannot  discharge  himself  by  setting 
up  a  contract  with  his  client  appropriating  the  claim  upon  which 
the  collection  was  made,  to  an  indebtedness  to  him  which  would 
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otherwiae  be  barred  by  the  act  of  1809,  especially  where  the  other 
party  to  such  contract  is  dead. 

Attorney  and  CKent.  Rule.  Evidence.  Before  Judge 
Babtlett.    Greene  Superior  Court.    September  Term,  1876. 

Reported  in  the  decision. 

A.  Reese  ;  A.  G.  &  F.  C.  Foster,  for  plaintiff  in  error. 

John  C.  Reh),  by  brief,  for  defendants. 

Wabner,  Chief  Justice. 

The  plaintiffs  in  the  court  below,  brought  a  rule  against 
the  respondent  as  an  attorney  at  law,  calling  upon  him  to 
show  cause  why  he  should  not  pay  over  to  them  as  the  heirs 
at  law  of  Mary  Colt,  deceased,  the  amount  of  a  Ji.  fa.  col- 
lected by  him  in  favor  of  said  Mary  Colt,  against  Caroline 
F.  Carson  et  al.  The  respondent,  in  his  answer  to  the  rule, 
admitted  that  on  the  first  of  January,  1872,  he  received  and  re- 
ceipted to  the  sheriff  of  Greene  county,  as  attorney  at  law,  on 
the  fi.fa.  mentioned  in  the  rule,  for  the  sum  of  $1,215.95, 
and  that  in  the  latter  part  of  1865,  or  the  early  part  of  1866, 
the  note,  the  foundation  of  the  Ji.  fa.<,  was  placed  in  his 
hands  by  Mrs.  Colt,  the  plaintiff  therein,  upon  the  agree- 
ment and  understanding  that  he  was  to  reduce  said  note  to 
judgment,  collect  the  same,  and  pay  himself  for  professional 
services  heretofore  rendered  for  her,  according  to  the  bill 
of  particulars  annexed  to  his  answer,  and  that  the  transac- 
tion between  himself  and  Mrs.  Colt,  when  she  placed  the 
not«,  the  foundation  of  the  fi^fa.^  in  his  hands  for  collection, 
was  a  pledge  in  law  to  him  of  the  amount  of  said  fi.  fa.  to 
the  extent  of  her  indebtedness  to  him,  the  same  being  in- 
sufficient to  discharge  said  indebtedness.  The  several  items 
of  indebtedness,  stated  in  the  respondent's  account  for  pro- 
fessional services,  are  dated  in  1853, 1855, 1856, 1859, 1863, 
1865,  and  September,  1866.    The  plaintiffs  traversed  the 
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respondent's  answer,  and  on  the  trial  thereof,  the  jury,  under 
the  charge  of  the  court,  found  a  verdict  a^^ainst  the  respon- 
dent for  the  sum  of  $979.16.     The  respondent  made  a  mo- 
tion for  a  new  trial  on  the  following  grounds :    First,  that 
the  court  erred  in  charging  the  jury  "  that  the  answer  of  the 
respondent  is  evidence  for  him  only  where  it  is  responsive  to 
the  rale.    If  the  rule  charges  that  he  received  money,  and  he 
admits  it  in  his  answer  that  he  received  the  money  as  charged, 
this  18  evidence  for  him.     The  respondent  cannot  charge 
himself  and  discharge  himself.     What  he  states  in  his  answer, 
in  discharge  of  his  liability,  is  not  evidence  for  him  when 
his  answer  is  traversed,  unless  it  be  responsive  to  the  charges 
in  the  rule.    As  the  court  understands  the  law,  it  is  not 
necessary  for  movants,  in  order  to  recover,  to  sustain  their 
traverse  of  the  respondent's  answer  by  showing,  by  compe- 
tent testimony,  that  so  much  of  repondent's  answer  as  is  not 
responsive  to  the  charges  in  the  rule,  is  not  true."    Second, 
because  the  court  erred  in  charging  the  jury  "  that  so  much 
of  the  indebtedness  of  Mary  Colt  to  respondent,  set  up  in 
his  bill  of  particulars  attached  to  his  answer,  as  was  due  be- 
fore the  first  day  of  June,  1865,  (if  the  jury  should  find  there 
are  any  such  items),  is  barred  by  the  statute  of  limitations 
of  1869,  and  cannot,  under  the  law,  be  allowed."     Third, 
because  the  verdict  is  contrary  to  law  and  the  evidence. 
The  motion  for  a  new  trial  was  overruled  by  the  court,  and 
the  respondent  excepted. 

Attorneys  at  law  are  liable  to  be  ruled  for  money  collected 
by  them  as  sheriffs  are,  and  when  so  ruled,  their  answers 
may  be  traversed — Code,  §§407, 3954.  The  charge  of  the 
court  in  relation  to  the  respondent's  answer,  was  substan- 
tially correct,  according  to  the  ruling  of  this  court  in  Mur- 
phy vs.  The  JtisticeSj  etc.,  (11  Ga,  Rep.,  331,)  and  th£&t  being 
so,  it  follows  that  the  defendant's  answer  was  not  evidence 
of  an  appropriation  of  the  note  placed  in  respondent's  hands 
for  collection,  on  which  the  fi.fa.  was  founded,  for  the  pur- 
pose of  discharging  Mrs.  Colt's  indebtedness  to  him  for  the  al- 
leged professional  services  claimed,  so  as  to  prevent  the  bar  of 
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the  Btatnte  of  limitations  of  1869,  the  more  especially  as  the 
other  party  to  the  alleged  contract  was  dead.  In  view  of 
the  evidence,  there  was  no  error  in  the  charge  of  the  court 
in  relation  to  that  point  in  the  case.  There  being  sufficient 
evidence  in  the  record  to  sustain  the  verdict,  it  was  not  con- 
trary to  law. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Joseph  Fulton,  plaintiff  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

1.  The  effect  of  a  threat  as  evidence,  is  to  be  determined  by  the  jury 
for  themselves.  The  court  should  express  no  opinion  on  the  sub- 
ject. 

2.  When  the  existence  of  a  debt  is  in  evidence,  if  the  amount  of  it  be 
at  aU  relevant,  the  witness  testifying  to  the  debt  should  be  allowed 
to  state  the  amount  also. 

I 

Criminal  Law.  Threats.  Presumptions.  Evidence.  Be- 
fore Judge  Baetlett.  Greene  Superior  Court.  September 
Adjourned  Term,  1876. 

Fulton  was  placed  upon  trial  for  the  offense  of  arson, 
alleged  to  have  been  committed  in  setting  fire  to  and  burn- 
ing a  gin-house.  He  pleaded  not  guilty.  The  evidence,  so 
far  as  material,  was  as  follows : 

J.  L.  West  sworn :  The  gin-house  on  Mr.  Woodfin's  plan- 
tation was  burned,  between  midnight  and  day,  on  Novem- 
ber 12th,  1876.  There  was  cotton  and  cotton-seed  stored 
therein.  Some  of  the  cotton  belonged  to  witness.  De- 
fendant lived  on  Woodfin's  place ;  he  had  no  cotton  in  the 
gin-house.  Witness  had  had  no  difficulty  with  defendant, 
but  the  state  of  feeling  between  them  was  not  good.  He 
knew  that  witness  had  cotton  in  the  gin-house.  Osbom  Wood- 
fin,  a  brother-in-law  of  defendant,  had  five  or  six  bales  of 
cotton  stored  there.     Charles  Bandall,  another  brother-in- 
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law,  had  five  bales  there.  Charles  Prichett,  a  brother-in-law 
of  defendant,  and  Osborn  Woodfin,  owed  Mr.  Woodfin. 

Here  it  was  proposed  to  show  the  amount  of  this  indebt- 
edness. On  objection,  the  evidence  was  excluded,  and  de- 
fendant excepted. 

Hannah  Fulton  sworn :  On  the  night  the  gin-house  was 
burned,  heard  her  father,  the  defendant,  tell  her  mother 
^'that  she  must  not  say  anything  about  it,  and  he  and  Uncle 
Jesse  were  going  to  bum  Mr.  Woodfin's  gin-house.  Never 
heard  them  say  what  they  were  going  to  bum  the  house 
for.  Told  Mrs.  Walker,  in  the  cow-pen,  what  she  heard 
her  father  say,  before  she  learned  that  the  gin-house  was 
burned." 

The  court  charged  the  jury,  amongst  other  things,  as 
follows : 

"When  a  party  makes  a  threat  to  commit  an  act,  and 
immediately  after  the  threatened  act  is  committed  as  threat- 
ened, the  presumption  is  that  the  party  committed  said  act, 
and  it  is  incumbent  on  the  party  to  show  that  he  did  not 
commit  it." 

The  jury  found  the  defendant  guilty.  He  moved  for  a 
new  trial  because  of  error  in  the  aforesaid  exclusion  of  tes- 
timony and  in  the  charge. 

The  motion  was  overruled,  and  he  excepted. 

Philip  B.  Robinson;  James  B.  Park,  for  plaintiff  in 
error. 

J.  W.  Preston,  solicitor  general,  by  Jackson  &  Lumpkin, 
for  the  state. 

Bleckley,  Judge. 

1.  The  effect  of  a  threat  as  evidence,  is  not  a  question 
for  the  court,  but  for  the  jury.  The  law  makes  no  invari- 
able deduction  from  the  utterance  of  a  threat,  but  leaves  it 
to  be  weighed,  with  the  other  facts  of  the  case,  in  the  light 
of    all  the  circumstances.    2  Best  on  Evidence  (Morgan's 
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i.  It  18,  therefore,  error  to  in 
on  act  is  threatened  and  is  in 
as  threatened,  the  preBumption 
ide  the  threat  did  the  act,  and  i1 
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evidence  was  admitted  that  son 
o  certain  of  the  prisoner's  relat 
t  the  time  of  the  burning,  anc 
>n  were  indebted  to  the  owner  i 
for  the  state  who  testified  to  t 
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it  reversed. 
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Maby  Ann  Atkinson  et  al.^  plaintiffs  in  error,  V8.  The  Cen- 
tral Geoboia  Agricultural  and  Manufacturing  Com- 
pany, defendant  in  error. 

1.  The  Confederate  States,  in  the  year  1802,  if  not  a  de  jure  was  a  de 
facta  government,  dominant  in  the  state  of  Georgia,  to  which  any 
citizen  of  the  state  could  sell  lands  and  pass  the  title  whilst  it  was 
so  dominant. 

2.  When  Georgia  was  overpowered  by  the  federal  forces  in  1865,  and 
such  lands  so  owned  by  the  Confederate  government  fell  into  the 
hands  of  the  United  States  by  conquest,  the  title  thereto,  by  such 
conquest,  passed  into  the  government  of  the  United  States. 

8.  Whilst  it  is  true  that  before  our  Code,  the  law  was  that  an  executor 
could  not  delegate  to  an  agent  the  trust  confided  to  him  by  the  tes- 
tator, to  sell  the  lands  of  his  estate,  yet  when  the  executor  authorized 
the  agent  by  power  of  attorney  to  make  the  trade,  and  prescribed 
therein  the  minimum  price,  and  the  agent  made  the  deed  for  the  ex- 
ecutor,  and  the  executor  afterward  received  the  purchase  money, 
these  facts  vested  a  perfect  equity  in  the  purchaser,  and  neither  the 
executor,  nor  the  legatees  for  whom  the  executor  was  empowered  to 
act,  can  recover  the  lands  so  sold  and  paid  for,  particularly  after 
years  of  silence  and  acquiescence. 

4.  When  the  plaintiff's  own  proof  showed  that  the  title,  though  once  in 
himself,  had  passed  out  of  him,  a  non-suit  was  right. 

Ejectment.  Confederate  States.  Title.  Conquest.  Ad- 
ministrators and  Executors.  Principal  and  Agent.  Be- 
fore Judge  Hill.  Bibb  Superior  Court.  April  Term, 
1876. 

Reported  in  the  opinion. 

John  Kutherford  ;  B.  H.  Clark,  for  plaintiffs  in  error. 

Lanier  &  Anderson,  Hill  &  Harris  ;  A.  O.  Bacon,  for 
defendant. 

Jackson,  Judge. 

The  legatees  of  ex-Governor  McDonald  sued  the  Central 
Georgia  Agricultural  and  Manufacturing  Company  for  a 
parcel  of  land  near  Macon,  in  the  county  of  Bibb.    The  will 
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of  the  deceased  authorized  the  executors  to  sell  the  land ;  in 
October,  1862,  they  made  a  power  of  attorney  to' I.  C.  Plant 
to  sell  for  them,  stipulating  at  what  price  he  should  sell ;  on 
the  second  of  December,  Plant  sold  to  the  Confederate  gov- 
ernment pursuant  to  this  power ;  the  Confederate  government 
held  the  property  until  1865,  when  it  fell,  by  conquest,  into 
the  hands  of  the  United  States ;  and  then  passed  by,  per- 
haps, an  illegal  marshal's  sale  into  the  possession  of  defendant. 

The  plaintiffs  themselves  showed  the  title  in  McDonald  at 
his  death ;  his  will,  giving  the  power  to  his  executors  to  sell, 
and  their  power  to  Plant,  and  his  deed  in  their  names  to  the 
Confederate  government,  and  then  its  possession,  by  con- 
quest, by  the  United  States,  and  the  illegal  marshal's  sale. 
On  this  proof  the  court  non-suited  the  plaintiffs,  they  ex- 
cepted, and  the  single  question  is:  Was  the  non-suit  right? 

It  is  clear  that  if  the  title,  though  once  in  McDonald, 
passed  out  of  his  estate,  and  if  the  plaintiffs'  proof  showed 
this,  that  they  could  not  recover,  and  that  the  non-suit  was 
right. 

1.  The  first  question  made  by  plaintiffs  in  error  is :  Did 
title  pass  to  the  Confederate  government  ?  They  say  that 
it  did  not,  because  it  was  an  illegal,  treasonable  government, 
organized  against  the  United  States,  and  nobody  could  con- 
vey to  it  title  to  lands.  Whether  a  legal  government  or  not, 
we  hold  that  it  was  a  de  facto  government,  ruling  in  Geor- 
gia by  the  assent  of  all  the  state  authorities  at  that  time,  and 
by  the  power  of  arms,  and  as  such  everybody  in  the  state 
was  then  subject  to  it.  It  could  take  what  it  pleased,  being 
limited  in  the  exercise  of  its  powers  only  by  the  law  of  its 
being — ^its  own  constitution.  That  required  it  to  pay  for 
what  it  took ;  by  paying,  it  could  own  for  its  public  pur- 
poses whatever  it  chose  in  Georgia.  It  would  be  very  strange 
if  thus  dominant,  and  having  the  power  to  coerce  a  sale,  it 
could  not  buy  from  those  willing  to  sell,  and  own  and  pos- 
sess until  its  vis  major  was  overcome  by  a  force  antagonistic 
and  superior  to  its  own.  It  is  immaterial  for  what  purpose 
it  was  bought,  though  the  record  does  not  disclose  the  par- 
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pose  in  this  case ;  it  was,  perhaps,  for  a  laboratory  for  the 
Ck)nfederate8,  then  at  war  with  the  United  States.  If  that 
were  the  purpose,  it  was  a  patriotic  purpose,  viewed  from 
the  standpoint  whence  all  good  people  in  Oeorgia  then  looked 
at  the  facta — ^patriotic  on  the  part  of  the  sellers,  as  well  as  of 
their  government,  organized  and  put  in  motion  by  them  in 
common  with  the  other  people  of  the  State.  The  Confed- 
erate government  was  a  de  facto  government,  allegiance  to 
it  was  sworn  by  all  Georgians  who  held  any  office  at  all ;  all 
citizens  had  to  pay  taxes  to  support  it,  and,  if  not  over  age, 
were  conscribed  to  fight  for  it. 

2.  Nor  is  the  gist  of  these  views — ^the  practical  result  de- 
ducible  from  them — ^in  conflict  with  the  judgments  of  the 
supreme  court  of  the  United  States.  That  court  reaches 
the  same  conclusion  —  in  a  different  way,  perhaps  more 
guarded,  not  quite  so  direct  and  plain,  it  may  be — ^but  yet  it 
reaches  the  same  conclusion,  and  enforces  the  same  doctrine. 
In  respect  to  this  identical  property,  the  chief  justice  of  the 
United  States,  delivering  the  judgment  of  the  full  bench, 
says :  "  In  war  the  public  property  of  an  enemy,  captured 
on  land,  becomes,  for  the  time  being,  at  least,  the  property 
of  the  conqueror.  No  judicial  proceeding  is  necessary  to 
pass  the  title.  Whose  ^^pvhUc  property  f'*  Why,  that  of 
the  Confederate  States,  of  course.  "  To  pass  what  title  f '  The 
title  of  the  Confederate  States,  of  course.  Therefore  the  Con- 
federate States  could  hold,  and  did  hold, "  public  property," 
and  could  have,  and  did  have,  a  title  to  it  that  might  pass 
out  of  it,  according  to  the  supreme  court  of  the  United 
States.  The  chief  justice  goes  on  to  say  that  this  principle 
was  recognized  in  16  Wallace,  434,  and  adds :  "  At  the  close 
of  the  war  there  was  no  treaty.  When  the  insurrection  was 
put  down,  the  government  of  the  insurgents  was  broken  up, 
and  there  was  no  power  to  treat  with.  Hence,  the  title  to 
all  captured  property  of  the  Confederate  government  then 
became  absolute  in  the  United  States" — 20  Wallace  475. 
See,  also,  Whitfield  vs.  United  States,  Law  and  Eq.  Reporter, 
vol.  2,  p.  287.    This  decision  recognizes  the  title  to  this  very 
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land  to  have  been  in  the  Confederate  government,  and  to  have 
passed  out  of  it,  by  conquest,  into  the  United  States.  Of 
course,  outside  of  the  might  of  the  conqueror  making  his  be- 
hests right,  that  government,  the  United  States  government, 
by  the  voluntary  act  of  Gteorgia  in  forming  the  constitution 
under  which  this  court  sits,  became  the  lawful  successor  to 
the  government  of  the  Confederate  States,  and  all  the  prop- 
erty which  citizens  of  the  state  had  sold  to  the  original  pur- 
chaser passed  to  the  successor.  Thus  the  plainti£Es  themselves 
showed  title  out  of  themselves,  unless  the  agent  of  these  execu- 
tors of  McDonald  had  no  right  or  power  to  make  the  sale 
to  the  Confederate  government.  Therefore  the  question 
narrows  itself  to  the  point :  did  the  sale  by  the  agent,  Plant, 
pass  the  title,  which  the  executors  were  authorized  by  Mc- 
Donald's will  to  pass  f 

3,  4.  Unquestionably,  before  our  Code,  by  the  common 
law,  the  maxim  ^^ddegatus  non  potest  ddega/re^^^  applied  to 
executors;  and  these  executors,  whilst  empowered  to  sell 
themselves  by  the  testator,  could  not  delegate  the  power  to 
another,  though  22  (7a.,  600,  seems  to  intimate,  if  not  to 
hold,  the  contrary.  However  that  may  be,  do  not  the  facts 
here  show  such  an  equity  in  the  purchaser  as  to  shut  the 
mouths  of  these  executors,  or  those  for  whom  they  acted, 
from  asserting  title — ^from  denying  the  title  which,  by  their 
power  in  writing,  price  fixed,  their  agent  made  for  them? 
Is  not  such  a  case  made  that  a  court  of  equity  would  com- 
pel them  to  make  title  to  the  purchaser?  We  so  think. 
They  recovered  the  purchase  money — ^their  own  price,  fixed 
by  themselves.  They  executed  in  writing  a  power  to  sell  for 
that  price.  They  administered  that  purchase  money  under 
the  will.  It  went  to  the  legatees,  or  to  creditors,  so  that 
these  legatees  might  get  other  property  after  the  debts  were 
paid,  which  is  the  same  thing  in  effect — ^in  substance.  They 
all  acquiesced  in  the  sale  for  years ;  improvements  were  put 
upon  the  land  on  the  faith  of  the  purchase,  and  the  purchaser 
got  a  perfect  equity,  and  a  perfect  equity  in  G^eorgia  consti- 
tutes legal  title. 
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For  myself  I  think  that  ^'  ratione  cesscmte^  cesaat  et  ipsa 
Uxf'  and  as  the  facts  in  this  case  show  that  the  executors 
made  the  trade  in  substance,  and  the  agent  merely  signed 
the  deed  for  them  as  a  sort  of  ministerial  act  that  the  reason 
of  the  prohibition  of  the  executors  to  constitute  an  agent 
ceased,  because  they  themselves  made  the  trade  and  carried 
ont  the  trust  and  confidence  reposed  in  their  judgment,  and 
their  agent  was  like  the  hand  which  wrote  down  what  they 
dictated.     See  22  Oa.,  600. 

The  chief  justice,  too,  inclines  to  the  opinion,  which  I 
also  hold,  that  their  judgments  sanctioned  and  ratified  the 
act  of  their  agent  when  they  took  the  money,  and  the  con- 
fidence of  the  testator  was  thus  not  misplaced  or  abused  by 
the  agent.  But  we  all  agree  that  the  facts  here  make  such 
an  equity  that  the  mouths  of  the  executors,  and  all  bound 
by  their  action — all  represented  by  them  in  the  matter  of 
this  will — are  shut  from  complaint,  and  they  are  all  estopped 
from  setting  up  a  title  which  passed  equitably  from  them 
when  they  authorized  the  sale  and  got  the  money  and  acqui- 
esced so  long  in  the  trade — ^thereby  passing,  in  Georgia,  the 
legal  title. 

As  the  plaintifi^s  thus  showed  title  out  of  themselves,  by 
their  own  evidence,  of  course  the  nonrsuit  was  right. 

Judgment  affirmed. 


JoHK  BiTBKE,  plaintiff  in  error,  vs.  W.  W.  Lee,  defendant  in 

error. 

Judgment  was  rendered  on  October  17th,  1868.  There  was  a  return  on 
the  execution,  made  by  the  constable,  of  no  property  to  be  found, 
dated  November  8d,  1868.  On  April  Ist,  1876,  a  levy  was  made  on 
defendants'  land. 

Eeld,  that  the  Judgment  was  dormant. 

Judgments.    Levy  and  Sale.    Before  Judge  Bastlett. 
Wilkinson  Superior  Court.    October  Term,  1876. 

Beported  in  the  decision. 
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Borke  «t.  Lee. 

J.  W.  Lindsay  ;  Lofton  &  Babtlett,  by  brief,  for  plaintiff 
in  error. 

Lewis  Lee  ;  Bower  &  Bowbb,  by  brief,  for  defendant. 

Wakneb,  Chief  Justice. 

This  case  came  before  the  court  below  on  an  affidavit  of 
illegality  to  an  execution.  One  of  the  grounds  taken  in  the 
affidavit  of  illegality  was  that  the  alias  execution,  which  had 
been  levied  on  the  defendant's  land,  was  dormant.  On  the 
hearing  of  the  case,  the  plaintiff  demurred  to  the  defendant's 
affidavit  of  illegality,  which  demurrer  the  court  sustained, 
and  dismissed  the  same ;  whereupon  the  defendant  excepted 

It  appears  from  the  record  that  the  judgment  on  which 
the  execution  issued  was  dated  17th  October,  1868.  There 
was  a  return  on  the  execution  of  "  no  property  to  be  found," 
made  by  the  proper  officer,  on  the  3d  of  November,  1868 ; 
but  no  other  entry  was  made  thereon  until  the  levy  on  the 
defendant's  land  on  the  Ist  of  April,  1876,  being  more  than 
seven  years.  In  our  judgment,  the  court  erred  in  sustain- 
ing the  demurrer  on  the  statement  of  facts  disclosed  in  the 
record.  The  defendant  in  error  contended  in  his  brief  (the 
case  having  been  submitted  here  on  the  briefs  of  both  parties) 
that  the  record  disclosed  the  fact,  that  motions  and  proceed 
ings  were  had  in  court  between  the  parties,  which  prevented 
the  execution  from  becoming  dormant.  There  is  nothing 
in  the  record  before  us  from  the  court  below  going  to  show 
that  any  such  motions  were  made,  or  proceedings  had,  as 
insisted  on  by  the  defendant  in  error. 

Let  the  judgment  of  the  court  below  be  reversed.   * 
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J.  T.  McClain,  plaintiff  in  error,  vs.  The  Cherokee  Iron 

Company,  defendant  in  error. 

1.  Affidavit  to  obtain  a  possessoiy  warrant,  which  decribes  the  affiant 
as  a  member  of  a  certain  firm,  is  not,  therefore,  a  proceeding  in  fa- 
vor of  the  firm.  The  affiant  is  the  party  as  an  individual,  if  the  pos- 
session violated  be  alleged  to  be  his  own. 

2.  A  warrant  which  conforms  to  the  affidavit  thus  construed,  is  not  to 
be  dismissed  on  any  ground  which  this  construction  obviates. 

3.  5.  On  certiorari  by  the  defendant,  to  which  the  firm  is  a  party  in 
place  of  the  real  plaintiff  in  the  warrant,  there  can  be  no  correction 
of  any  error  complained  of.    The  eertiorari  cannot  be  sustained. 

4  Even  with  proper  parties,  the  superior  court  cannot,  on  the  hear- 
ing of  a  certiorari^  order  the  defendant  in  a  possessory  warrant  to 
deliver  the  property  to  his  adversary,  without  requiring  bond  and 
security  from  the  latter,  in  terms  of  the  statute,  as  a  condition  prece- 
dent. Indeed,  neither  the  primary  court,  nor  the  superior  court,  on 
certiorari,  should  ever  order  one  party  in  the  warrant  to  deliver  di- 
rectly to  the  other.  Delivery  should  first  be  made  to  the  proper 
ministerial  officer,  and  by  him  to  the  party  entitled,  on  the  requisite 
bond  and  security  being  presented  and  approved.  The  officer  under 
the  magistrate,  ought  to  have  possession  before  the  primary  trial  of 
the  main  case  is  begun. 

Possessory  Warrant.  Parties.  Partnership.  Before 
Jndge  Underwood.  Polk  Superior  Court.  August  Term, 
1876. 

Philpot,  describing  himself  as  one  of  the  firm  of  the 
Cherokee  Iron  Company,  sued  out  a  possessory  warrant  for 
one  bale  of  cotton,  against  Lovic  Morris,  J.  T.  McClain  and 
A.  Huntington.  The  constable  arrested  the  defendants,  but 
returned  that  the  bale  of  cotton  was  not  to  be  found.  The 
magistrate  adjudged  that  the  warrant  be  dismissed  as  to 
Huntington ;  that  Morris  and  McClain  deliver  to  the  plaintiff 
the  cotton,  and  in  default  thereof  that  they  be  committed  to 
the  jail  of  Polk  county,  and  there  remain  without  bail  or 
mainprise  until  the  same  be  produced  and  delivered  to  the 
plaintiff. 

Morris  and  McClain  carried  this  judgment  to  the  superior 
court  by  writ  of  certiaraH.    The  superior  court  ordered 
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that  the  certiaraH  be  overruled  as  to  McClain ;  that  he  de- 
liver the  bale  of  cotton  to  the  Cherokee  Iron  Company,  and 
in  default  thereof  that  he  be  committed  to  the  jail  of  Polk 
county,  and  be  there  confined  until  said  cotton  is  produced. 

To  this  judgment  McClain  excepted. 

For  the  remaining  facts,  see  the  opinion. 

Kino  &  Jones,  by  E.  N.  Broyles,  for  plaintifE  in  error. 

Joseph  A.  Blance,  by  Weight  &  Featherston,  for  de- 
fendant. 

Bleckley,  Judge. 

1.  When  an  a£Sdavit  to  obtain  a  possessory  warrant  is 
made  by  an  individual  describing  himself  as  ^^  one  of  the 
firm  of  the  Cherokee  Iron  Company,"  and  does  not  allege 
that  the  property  belongs  to,  or  was  ever  in  possession  of 
the  firm,  or  ever  went  out  of  its  possession ;  but  on  the  con- 
trary, aUeges  that  he,  the  deponent,  was  in  possession  of  the 
property,  and  that  it  was  taken  from  his  possession,  or  dis- 
appeared without  his  consent,  etc.,  and  the  warrant  issues 
accordingly,  the  proceeding  is  in  favor  of  the  affiant,  and 
the  firm  to  which  he  belongs  is  no  party  thereto.  Wliat  is 
said  of  his  connection  with  the  finn  is  mere  description. 

2.  But  this  fact  is  no  ground  for  dismissing  the  warrant. 

3.  Nor  can  the  defendant  obtain  a  reversiJ,  in  the  supe- 
rior court,  of  a  judgment  rendered  in  the  case  by  the  justice 
of  the  peace,  without  making  the  plaintiff  in  the  warrant  a 
party  to  the  petition  for  certiorari.  A  oertAorari  issued  at 
the  defendant's  instance,  on  a  petition  treating  the  Cherokee 
Iron  Company  as  plaintiff  in  the  warrant,  and  not  bringing 
the  real  plaintiff  before  the  superior  court,  will  not  enable 
the  latter  court  to  reach  any  error  committed  by  the  justice 
of  the  peace. 

4.  On  the  hearing  of  such  certiorariy  it  was  error  for  the 
superior  court  to  order  that  McClain,  one  of  the  defendants 
in  the  warrant  and  one  of  the  petitioners  for  certiorariy  de- 
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liver  the  property  in  question  "  to  the  Cherokee  Iron  Com- 
pany, and  in  default  thereof,  that  the  sheriff  arrest  him  and 
commit  him  to  the  county  jail,  there  to  be  closely  confined 
Mfithout  bail  or  mainprise,  until  the  property  is  produced." 
This  order  makes  no  requisition  upon  the  Cherokee  Iron 
Company  for  bond  and  security,  as  a  condition  precedent  to 
receiving  the  property.     For  this  reason,  if  for  no  other,  it 
is  illegal.    Neither  the  primary  court,  nor  the  superior  court, 
on  certiorari^  should  ever  pass  an  order  requiring  one  party 
in  a  possessory  warrant  to  deliver  to  the  other.     The  order^ 
when  proper  to  be  made,  should  be  for  delivery  to  the  officer, 
and  then  by  the  officer  to  the  party  entitled.     Generally,  no 
final  order  should  be  passed  disposing  of  the  property,  by 
the  primary  court,  until  after  the  property  is  produced  and 
plac^  within  the  power  of  the  court  or  its  officer.    See  31 
Ga.y  126.     Under  section  4038  of  the  Code,  the  proceeding 
to  compel  production  ought  to  take  place  upon  the  return 
of  the  warrant,  and  before  going  into  any  question  except 
that  of  the  defendant's  ability  and  liability  to  produce.    The 
scheme  of  the  statute  is,  that  the  property  shall  be  under 
the  control  of  the  magistrate  at  the  time  the  final  order  is 
made.    Imprisonment  is  a  means  of  preparing  the  main  case 
for  trial  and  judgment,  not  a  means  of  carrying  the  judgment 
into  effect.     This  seems  to  be  the  sound  construction   of 
those  provisions  of  the  Code  relating  to  the  whole  subject. 
Sections  4083  to  4040.     The  case  in  24  Oa.^  379,  is  no  ad- 
judication by  this  court  to  the  contrary. 

5.  Inasmuch  as  the  Cherokee  Iron  Company  was  not  a 
party  to  the  possessory  warrant,  and  the  plaintiff  in  that 
warrant  was  not  a  party  to  the  certiorari^  the  superior  court 
did  not  err  in  overruling  the  certiorari  as  to  McClain.  But 
it  did  err  in  requiring  him  to  deliver  the  property  to  the 
Cherokee  Iron  Company. 
Judgment  reversed. 
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Bonner,  miElM,  a.  Metcalf . 

[I.  Bonner,  trustee,  plaintiflf  in  error,  ve.  E.  H, 
Metcalf,  defendant  in  en 

der  seal  is  not  baTTt-d  until  twentf  ye 

adeed  from  defendant  in  fi.  fa.  to  cl 
the  payment  of  purchase  monej'  mi 

when  the  deed   was  made  before  t 

was  obtained,  was  commenced,  yet 
and  a  charge  that  it  ia  not  eTidence  v 
.  new  trial,  if  the  other  facta  of  thecal 


Promissory  Notes.   Statute  of  L 
dge  Gibson.     Hancock  Superio 


tion  of  claimant  for  a  new  trii 
ras  overmled,  and  he  therenpi 
other  facts,  see  the  opinion. 

RDAN ;  George  F.  Pierce,  for  ] 

res ;  J.  A.  BiLLUPB,  for  def endt 

,  Judge. 

obtained  judgment  against  . 
Wm.  H.  Bonner,  the  trustee  foi 
the  claimant  in  this  case  m  tn 

upon  a  tract  of  land,  in  tlie  cc 
aperty  of  John  Bonner,  and 
ject.  The  claimant  moved  for 
first,  that  the  note  on  which  1 
as  appeared  from  tlie  record 
eh  granted  the  judgment,  was 
egun  ;  and,  second,  that  the  eoi 
ry,  that  the  recitals  in  the  deed 
Bonner,  trustee,  of  the  receip 
ere  no  evidence  of  the  paymi 
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deed  was  made  after  the  debt  of  John  Bonner  to  plaintifE 
was  contracted. 

1.  In  respect  to  the  first  question,  we  think  that  the  note 
was  not  barred.  It  was  sealed,  and  ran  twenty  yeaiB.  The 
writ  was  filed  in  office  14th  September,  1866;  the  sealed 
note  was  dat«d  19th  of  October,  1846;  bo  that  suit  was 
brought  within  twenty  years.  Besides,  various  entries  were 
opon  it,  and  the  court  would  presnme  that  sufficient  evidence 
had  been  before  the  court  to  show  that  it  was  not  barred 
after  trial,  verdict  and  judgment.  But  the  fact  is  enough, 
that  suit  was  brought  within  twenty  years. 

2.  The  other  point  is  in  respect  to  the  recitals  in  the  deed, 
and  the  weight  to  be  given  thera.  They  were  made  after 
tlie  debt  was  contracted,  but  before  suit  was  begun,  and, 
being  against  the  apparent  interest  of  the  defendant  in^. 

fa.,  and  regarded  as  his  declarations,  perhaps  they  were 
prima  facie  evidence  of  payment.     The  rule  in  respect 
to_  declarations  of  defendant  in  f.  fa.,  and  their  admissi- 
bility and  weight,  seems  to   be,    that  they  are    admis- 
sible if  made  before  suit,  and  are  prima  facie  evidence 
—8  Ga.,  66  ;  20  6a.,  220,  240  ;  28  Ga.,  170.    Code,  §3784. 
Whether  the  recitals  in  a  deed,  made  after  indebtedness,  but 
before  suit,  are  such  declarations  as  will  come  under  this 
rule,  is  another  question.     On  this  precise  question,  in  20 
Oa.,  221,  Judge  Benning  says  :  "The  note  on  which  thej?. 
fa.  was  founded,  was  made  on  the  6tli  of  March,  1851,  and 
the  deed  wae  made  on  the  24th  of  July,  1850.     This  being 
le,  was  against  the  interest  of  Har- 
ndant  inji.fa.  at  that  date.     It  will 
;  Benning  puts  the  decision  in  that 
w  against  the  interest  of  defendant 
was  made  before  the  existence  of 
>re  suit,  and  the  latter  part  of  the 
ew. 

'  the  recital  in  this  deed,  when  the 
it  fraudulent  or  not  in  respect  to 
as  made  to  his  son  by  defendant  in 
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fi>/a.j  and  when  defendant  in  Ji.  fa.  retained  pofifiession  of 
the  land,  was  against  the  interest  of  the  defendant  mji.fa. ; 
and  the  principle  on  which  the  rule  rests  is,  that  the  decla- 
ration must  be  against  the  interest  of  the  defendant.  We 
rather  think,  that,  in  snch  a  case  as  this,  the  reason  of  the 
law  ceasing,  that  the  law  ceases  too.  Section  2698  of  the 
Code,  however,  would  seem  to  imply,  that  recital  of  payment 
of  purchase  money  \&  prima  facie  evidence. 

However  that  may  be,  we  are  of  the  opinion,  that,  in  this 
Cgse,  XhBjynma  fade  evidence,  if  it  be  such,  is  very  slight, 
and  has  been  abundantly  rebutted  by  the  facts  of  the  case, 
and  that,  therefore,  the  claimant  was  not  hurt  by  the  charge. 
See  Booker  va,  Worrill^  57  Oa.^  235.  We,  therefore,  aflSrm 
the  judgment 

Judgment  afiSrmed. 


The  Mayor  and  Council  of  the  Cmr  of  Bome,  plaintiff  in 
error,  vs,  John  L.  Dodd,  defendant  in  error. 

1.  A  municipal  corporation  is  bound  to  keep  its  streets,  sidewalks  and 
bridges  in  a  safe  condition  for  travel  in  the  ordinary  modes,  by  ni^^ 
as  well  as  by  day,  and  if  it  fails  to  do  so,  it  is  liable  for  injuries  sus- 
tained in  consequence  of  such  failure. 

8.  Though  the  plaintiff  may,  in  some  way,  have  contributed  to  the 
injury  sustained  by  him,  yet  that  wiU  not  prevent  his  recovery  if, 
by  ordinary  care,  he  could  not  have  avoided  the  consequences  to 
himself  of  the  defendant's  negligence. 

Municipal  Corporations.  Roads  and  Bridges.  Before 
Judge  Buchanan.  Floyd  Superior  Court.  January  Term, 
1875. 

Beported  in  the  decision. 

C.  Bovtkll;  Dabney  &  Foughe;  Smtth  &  Branhah, 
for  plaintiff  in  error. 

Wbioht  &  Feathebston,  for  defendant. 
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Wabnsb,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiflE  against  the 
defendant  to  recover  damages  for  injuries  received  in  falling 
through  a  hole  in  a  bridge  across  a  ditch,  in  one  of  the  defend- 
ant's streets,  which  the  plaintiff  alleged  had  been  negligently 
and  carelessly  suffered  to  remain  there,  after  full  knowledge 
of  its  dangerous  condition.  On  the  trial  of  the  case,  the 
jury,  under  the  charge  of  the  court,  found  a  verdict  in  fa- 
vor of  the  plaintiff  for  the  sum  of  $1,841.00.     The  defend- 

• 

ant  made  a  motion  for  new  trial,  on  the  ground  that  the 
verdict  was  contrary  to  law,  contrary  to  the  evidence,  and 
because  the  court  erred  in  charging  the  jury  that  "  if  the 
plaintiff,  by  ordinary  care,  could  have  avoided  the  conse- 
quences to  himself  caused  by  the  defendant's  negligence  (if 
the  evidence  shows  negligence  on  the  part  of  the  defendant), 
the  plaintiff  will  not  be  entitled  to  recover.  But  if  the 
plaintiff  did  use  ordinary  care,  and  if  while  in  the  use 
thereof,  by  reason  of  the  defendant's  negligence,  he  sus- 
tained injury,  the  defendant  will  not  be  relieved,  although 
the  plaintiff  may  in  some  way  have  contributed  to  the  in- 
jury sustained."  The  court  overruled  the  motion  for  a  new 
trial,  and  the  defendant  excepted. 

The  defendant  was  bound  to  keep  its  streets,  sidewalks, 
and  bridges  in  a  safe  condition  for  travel  in  the  ordinary 
modes,  by  night  as  well  as  by  day,  and  if  it  failed  to  do  so, 
it  was  liable  for  injuries  sustained  in  consequence  of  such 
failure — The  CUy  of  AUcmta  vs.  Perdue^  53  Oa.  Rep.^  607. 
There  was  no  error  in  the  charge  of  the  court  as  to  contrib- 
utory negligence,  even  if  the  evidence  had  shown  that  the 
plaintiff,  by  his  own  fault,  had  contributed  to  the  injury  sus- 
tained by  him  in  falling  through  the  hole  in  defendant's 
bridge,  which  had  been  there  for  six  weeks — Code,  §2972. 
The  verdict  is  sustained  by  the  evidence,  and  therefore  is 
not  contrary  to  law,  nor  so  excessive  in  amount  as  to  au- 
thorize this  court  to  interfere  with  it. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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the  board  of  directors,  he  was  entitled  to  recover  upon  a 
quantum  meruit.  Upon  the  question  of  value  the  evidence 
was  volnrainous  and  conflicting ;  it  will  only  be  noticed  so 
far  ae  iB  neceeeary  to  illnstrate  the  errors  complained  of. 

The  first  ground  of  the  motion  for  a  new  trial  was  based 
on  the  fact  that  the  court  allowed  the  plaintiff  to  read  in 
endence  the  answer  of  James  A.  Farley  to  the  sixth  and 
seventh  interrogatories,  as  follows : 

To  the  sixth,  "I  think  his  services,  under  tlie  circum- 
etances,  to  do  the  work  he  did,  worth  at  least  $10,000.00  per 
annum." 

To  the  seventh,  "I  do  not  think  the  amount  sued  for  ex- 
cessive." 

The  defendant  objected  to  these  answers  for  the  following 
reasons :  first,  that  it  did  not  appear  that  the  witness  was  an 
expert ;  second,  nor  that  he  knew  the  cliaract«r  and  extent  of 
the  services ;  third,  nor  the  value  of  such  services. 

This  witness  also  testified  that  plaintiff's  reputation  was 

that  of  a  skilful  manufacturer  and  manager  of  a  first-class 

manufactory ;  that  he,  witness,  had  no  personal  knowledge 

of  manafacturing ;  that  plaintiff's  control  and  management 

of  the  Tallaseee  factory  has  given  satisfaction  to  the  receivers, 

of  whom  he,  witness,  was  one ;  that  he  has  been  associated 

with  plaintiff  in  the  management  of  the  Tallassee  factory 

since  January  23d,  1874;  that  plaintiff  was  engineer  and 

superintendent  of  the  manufacturing  department ;  that  his 

duties  have  been  discharged  skilfully  and  satisfactorily  to 

the  receivers.      That  witness  has  never  been  engaged   in 

manufacturing  except  as  receiver;  that  he  isa  banker;  that 

i,„  lo  „„*  „..(i;».'„„ti^  """uainted  with  manufacturing  or  ma- 

a  competent  judge  of  the  skill  and 

That  his  judgment  of  the  value 

)aBed  upon  what  has  been  paid  for 

ases ;  that  he  has  no  personal  knowl- 

wise ;  that  he  thinks  such  services 

a  salary  of  $10,000.00  more  readily 

Jian  now. 


242  SUPREME  COURT  OF  GEORGIA, 

Tbe  ER^Ie  ud  Pbisnii  ManartcEoring  Compiuj  H.  Browne. 

The  second  gronnd  of  the  motion  was  substantially  the 
same  as  the  first. 

The  third  was  because  the  court  allowed  the  plaintiff 
to  read  in  evidence  the  answer  of  Bickett  D.  Fry  to  the 
sixth  interrogatory,  the  defendant  objecting  upon  tlie  same 
grounds  as  to  the  answer  of  Farley. 

The  answer  was  as  follows :  "  I  think  his  services  in  the 
capacity  named  would  be  valuable  to  any  corporation,  con- 
sidering that  during  the  period  he  was  employed  such 
services  were  paid  for  at  higher  rates  than  now ;  I  do  not 
consider  the  amount  sued  for  excessive." 

This  witness  also  testified  tliat  plaintiff  was  for  three  years 
consulting  engineer  of  the  Tallassee  factory,  of  which  wit- 
ness was  then,  and  is  still,  secretary  and  treasurer;  that  he 
very  frequently  visited  the  factory  in  such  capacity,  and  had 
frequent  opportunities  of  judging  of  plaintiffs  skill  as  a 
manufacturer;  that  he  has  always  regarded  liim  as  one  of 
the  most  skilful  and  experienced  mill  managers  and  engineers 
in  the  south.  That  witness  was  connected  with  the  Tallassee 
factory  from  1869  to  1873,  during  the  presidency  of  Benj. 
H,  Micon ;  that  it  met  heavy  losses,  but  not  from  the  man- 
agement or  instrumentality  of  the  plaintiff.  The  mill  did 
turn  out  a  proper  quantity  of  goods,  and  of  the  proper 
quality,  while  Micon  was  president  and  plaintiff  was  giving 

mill  wai 
That  wi 
that  the 
in  qnali' 
ceiver,  i 
has  kno 
work  fo 
compeni 
compen 
and  exp 
not  do 
that  he 
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The  fourth  gronnd  was  Bubfitantiallj  the  same  as  the 
third- 

The  fifth  was  because  the  court  would  not  allow  counsel 
for  defendant  to  read  as  a  part  of  his  argument  to  the  jury, 
or  otherwise,  this  case  as  reported  in  53  Oa.  Rep.^  153,  on 
writ  of  error  from  a  former  trial. 

As  to  this  the  presiding  judge  says,  that  he  would  not 
allow  the  case  read,  as  the  facts  reported  were  difEerent,  and 
the  opinion  itself  is  not  one  of  law,  but  an  expression  of  the 
judge  as  to  facts,  which  might  improperly  influence  the 
i^ry. 

The  sixth  ground  was  based  on  the  following  charge  of  the 
court: 

''It  is  claimed  by  the  defendant  in  this  case,  that,  al- 
though the  plaintiff  may  have  done  some  work  for  it, 
he  did  it  under  certain  circumstances  and  under  employment 
which  constituted  him  an  officer  of  the  company,  and  that 
it  had  the  right  to  fix  his  salary,  and  did  fix  it,  so  as  to 
determine  the  question  as  to  how  much  he  was  to  receive 
for  the  services  he  did  actually  perform.  If  you  believe 
that  the  plaintiff  ^agreed  with  the  defendant  to,  and  did  fill 
a  certain  office  for  the  company,  and  that  the  services  that 
he  did  perform  were  duties  of  that  office  in  the  company, 
and  that  the  agreement  at  the  time  he  took  such  office 
was,  that  the  board  of  directors  might,  for  that  time,  after- 
wards fix  what  his  salary  should  be,  and  if  you  believe  that 
he  requested  them  after  that  time  to  fix  his  salary,  and  that 
they  did  fix  it,  by  virtue  of  such  an  agreement  as  this,  made 
by  him  with  the  company,  to  fill  a  certain  office  of  the  com- 
pany, and  that  they  did  fix  it  at  a  certain  amount,  then  he 
would  be  bound  by  such  an  agreement  as  that ;  provided 
the  company,  in  fixing  that  amount,  did  not  fix  it  at  such  an 
unreasonably  low  price  as  to  show  there  was  unfairness  to 
him  in  fixing  that  amount. 

"  A  by-law  of  the  company  that  the  board  of  directors  shall 
fix  the  salaries  of  its  officers,  without  something  more,  some 
aj^reement  that  they  should  fix  it  after  he  entered  the  office, 
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wonld  not  compel  one  performing  the  daties  of  such  office 
to  receive  the  salary  they  fixed  for  the  services  which  he  did 
perform  prior  to  that  time  in  the  office,  and  if  he  had  per- 
formed them  without  such  an  agreement  as  I  have  described, 
and  knew  such  by-law  existed,  he  would  be  entitled  to  com- 
pensation for  whatever  his  services  were  reasonably  worth 
in  office  up  to  the  time  they  did  fix  a  certain  salary  for  that 
office.  If  he  performed  any  services  for  them  after  they 
did  fix  that  salary  and  notified  him  of  the  fact  tliat  they  had 
fixed  the  salary,  then  he  would  be  entitled  to  compensation 
after  that  time  in  the  same  proportion  as  the  salary  was  to  a 
year,  for  the  time  he  served  after  they  did  fix  it  and  notified 
him,  unless  he  notified  the  company  that  he  would  not 
accept  such  salary,  and  then,  by  request,  or  their  action  or 
conduct,  they  induced  him  to  stay  and  serve  them  longer  in 
that  capacity. 

"  If  they,  by  their  conduct,  induced  him  to  serve  them 
longer,  after  he  had  distinctly  refused  to  accept  the  salary, 
then  he  would  be  entitled,  also,  after  that  time,  to  have  com- 
pensation  for  what  hi*  services  were  reaBonably  worth." 

The  by-laws  referred  to  in  the  charge  were  as  follows : 
''Sec.  5.  At  the  first  meeting  of  the  directors  subsequent  to  their 
election  they  shaU  elect  one  of  their  own  members  president  of  the 
company,  and  they  shall  also  elect  a  secretary  and  treasurer,  who  shall 
be  a  stockholder  in  the  company. 

'*  Sec  10.  The  president  and  directors  shall  appoint  such  officers  as 
may  be  considered  requisite  for  the  service  of  the  company,  who  shall 
be  removable  by  the  board.  They  shall  fix  the  compensation  of  the 
secretary  and  treasurer,  and  the  other  officers  required.  In  their  dis- 
cretion they  may  or  may  not  require  bonds  of  the  several  officers  of  the 
company." 

There  was  evidence  to  show  that  these  by-laws  were 
prepared  by  a  committee  of  three,  one  of  which  was  the 
plaintiff,  appointed  by  the  stockholders  for  that  purpose ; 
that  they  were  drawn  on  May  3d,  1866,  and  reported  on  the 
10th  of  the  same  month ;  that  most  of  these  laws  were 
suggested  by  plaintiff,  and  the  10th  was  adopted  on  his 
motion ;  that  plaintiff  was  a  director  of  the  defendant  from 
the  beginning ;  that  about  the  10th  of  March,  1868,  plaintiff 
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requested  that  the  board  of  directors  should  fix  his  salary  ; 
that  a  meeting  was  accordingly  called,  on  the  12th  of  the 
fiame  month,  and  $4,500.00  per  annum  compensation  allowed 
him. 

As  to  wliat  the  plaintiff  said  at  the  time  the  information 
as  to  the  action  of  this  meeting  was  communicated  to  him, 
the  evidence  is  conflicting,  but  that  for  the  defendant  would 
indicate  that  he  said  if  the  directors  would  give  him  $5,000.00 
per  annum  he  could  operate  with  them  pleasantly,  otherwise 
he  would  resign  and  sell  his  stock.  He  insists  that  he  de- 
manded then  $8,000.00  per  annum. 

Plaintiff  resigned  and  sold  his  stock  soon  after.  He  re- 
mained in  his  position  until  defendant  could  secure  the 
services  of  some  one  else,  to- wit :  until  June  1st,  1868.  Not- 
withstanding the  fact  that  the  plaintiff  had  overdrawn  his 
salary,  if  he  was  bound  by  the  amount  fixed  by  the  direc- 
tors, yet  the  books  were  balanced  by  the  defendant  because 
plaintiff  had  acted  so  ^^  cleverly  "  in  remaining  until  his  place 
could  be  filled,  and  on  account  of  the  desire  of  the  directors 
to  part  pleasantly  with  him.  On  May  1st,  1872,  this  suit 
was  commenced. 

The  motion  was  overruled,  and  the  defendant  excepted. 

PfiABODT  &  Bsannon;  James  Johnsok,  for  plaintiff  in 
error. 

R.  J.  Moses  ;  M.  H.  Blandfobd,  for  defendant. 

Bleckley,  Judge. 

1.  What  would  be  a  reasonable  salary  for  services  per- 
formed by  the  plaintiff  in  the  line  of  his  special  business, 
may  be  shown  by  witnesses  who  have  employed  him  or 
been  employed  with  him,  and  have  seen  the  results  of  his 
skill,  and  who  know  his  professional  standing,  although  the 
witnesses  are  not  experts,  and  although  they  know  nothing 
of  the  particular  services  sued  for,  except  from  a  general 
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description  of  the  same  contained  in  the  interrogatories  in 
answer  to  which  their  evidence  is  given.  That  testimony 
from  such  sonrces  might  be  of  little  weight,  would  not  ren- 
der  it  inadmissible,  the  witnesses  giving,  with  their  opinion, 
the  reasons  on  which  it  is  founded.  Such  evidence  is  barely 
admissible.  Doubtless  it  ought  to  weigh  no  great  deal  with 
the  jury.  It  goes  rather  to  what  the  plaintifE  is  capable  of 
earning,  than  to  what  he  has  actually  earned  in  serving  the 
defendant. 

2.  When  the  only  point  ruled  by  the  supreme  court  on  a 
previous  writ  of  error  in  the  same  case  was,  that  the  finding 
of  the  jury  was  excessive  in  amount,  the  official  report  of 
that  decision  should  not  be  read  to  the  jury  on  the  new  trial, 
as  argument  or  otherwise,  unless  the  evidence  be  the  same 
on  the  latter  as  it  was  on  the  former  trial.  The  jury  should 
act  on  the  evidence  before  them,  and  not  on  that  which  was 
before  a  previous  jury.  Even  if  the  evidence  was  the  same, 
it  is  doubtful  whether  the  opinion  of  this  court,  any  more 
than  that  of  the  superior  court,  ought  to  be  used  to  overbear 
the  independent  thought  of  the  jury  in  fixing  the  amount 
for  which  their  verdict  should  be  rendered  on  the  facts 
proved.  There  is  no  presumption  that  a  second  jury  would 
go  to  any  excess  because  the  first  did. 

3.  When,  at  the  time  an  officer  of  a  corporation  accepts 
his  appointment  and  enters  upon  his  duties,  there  is  a  by- 
law in  force  (of  which  he  has  knowledge)  to  the  effect  that 
the  compensation  of  each  officer  is  to  be  fixed  by  the  presi- 
dent and  directors,  he  is  (in  the  absence  of  any  express  agree- 
ment to  the  contrary)  to  be  understood  as  consenting  to 
serve  for  whatever  rate  of  compensation  the  president  and 
directors,  in  a  fair  and  honest  execution  of  the  by-law,  may 
establish.  If  he  should  serve  for  a  period,  long  or  short, 
before  the  president  and  directors  had  fixed  any  salary  for 
his  position,  he  would,  by  his  own  choice,  anticipate  their 
action;  and  at  whatever  time,  during  his  continuance  in 
office,  they  might  act,  he  would  be  bound  thereby,  both  as 
to  the  past  and  the  future.    Were  they  to  decline  or  un- 


ATLANTA,  JANUARY  TERM,  1877.  247 

Calhoon,  executor,  fw.  Calhoun. 

reasonably  poetpone  proper  action  in  the  premifiee,  he  wonld 
have  the  remedy  of  rrumda/nivs  to  oblige  them  to  a  perform- 
ance of  duty.     But  if  the  disburBing  ofSicer  of  the  corpora- 
tion desired  to  pay  him  on  any  basis,  other  than  that  contem- 
plated by  the  by-law,  he  would  have  no  right  to  do  it,  since 
the  by-law  is  obligatory  alike  upon  all  the  officers  and  mem- 
bere  oi  the  corporation.    Such  a  by-law  is  not  only  within 
the  Je^  competency  of  the  corporation  to  establish,  but  is 
eminently  right  and  proper.    The  record  shows  that  it  was 
Copied,  not  only  with  the  plaintiffs  consent,  but  at  his 
suggestion. 
Judgment  reversed. 


WnjjAH  L.   Calhouk^   executor,    plaintiff    in    error,  vb. 
Amelia  A.  Calhoun,  defendant  in  error. 

A  widow  is  entitled  to  the  poBsession  of  tlie  mansion  in  which  her 
husband  left  her  at  his  death,  until  dower,  or  its  equivalent,  has  been 
anigned  her,  and  this  right  to  its  possession  is  additional  to,  and 
independent  of,  her  year's  support 

Dower.  Yearns  Support.  Husband  and  Wife.  Before 
Judge  Pekplbs.  Fulton  Superior  Court  October  Term, 
1876. 

Reported  in  the  opinion. 

CoLLnsB  &  Collikr,  for  plaintiflP  in  error. 

A.  W.  Hammond  &.  Sok,  for  defendant. 

Jacksok,  Judge. 

This  case  was  tried  on  a  bill  in  equity,  an  affidavit  of  ille- 
8*Uty  and  a  rule  against  the  sheriff,  all  together,  by  consent, 
at  the  same  time. 
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had  maintained  her  when  in  life.  In  this  case,  nine  hnndred 
dollars  was  set  apart,  and  she  had  the  nse  of  the  house  some 
six  months.  There  is  evidence  that  the  commissioners 
intended  house-rent  to  be  included  in  the  nine  hundred  dol- 
lars ;  but  they  evidently  did  not  consider  her  right  to  this 
house,  her  title  to  its  possession,  for  it  is  in  proof  that  its 
rental  for  a  year  is  worth  $900.00  itself ;  so  that,  if  they 
included  that,  they  gave  her  nothing  for  her  year's  support. 
We  think,  as  she  had  the  house  but  half  the  year,  nine  hun- 
dred dollars  was  but  small,  poor,  compensation  for  a  year's 
support.  It  was,  really,  but  four  hundred  and  fifty  dollars. 
Taking  the  case  altogether,  we  think  that  the  court  was 
right  to  make  the  rule  absolute,  and  to  dismiss  the  affidavit 
of  illegality,  and  to  refuse  the  injunction. 

In  regard  to  the  other  point,  the  right  of  the  widow  to 
elect  a  cliild's  part  of  the  realty,  in  lieu  of  dower,  after 
she  has  already  elected  between  the  provision  in  the  will 
and  dower,  we  decline  to  express  an  opinion,  because  it  is 
doubtful  whether  the  court  below  passed  upon  the  point, 
and  the  whole  will  is  not  before  us.  The  other  point  con- 
trols this  case. 

Judgment  affirmed. 


J.  B.  Ross,  plaintiff  in  error,  vs.  Julia  A.  Wilson,  defendant 

in  error. 

A  widow  is  entitled  to  dower  in  lands  held  by  her  deceased  husband  as 
a  tenant  in  common.  Partition  need  not  precede  the  setting  aside 
of  the  dower. 

Dower.    Tenancy  in  Common.    Before  Judge  Wright. 
Decatur  Superior  Court.    May  Term,  1876. 

Reported  in  the  decision. 
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W.  O.  Flbmino  ;  J.  C.  Ruthebfobd,  for  plaintifi  in  error. 
No  appearance  for  defendant. 
Wabnbb,  Chief  Justice. 

This  case  came  before  the  court  below  on  objection  to  the 
return  of  commissioners  appointed  to  assign  dower  to  the 
widow  of  James  Wilson,  deceased,  on  the  following  agreed 
statement  of  facts,  to-wit :  '^  That  Boss  made  to  Finch  and 
Wilson  a  deed  of  conveyance  to  the  land  on  which  the  de- 
mandant claims  dower;  that  said  parties  gave  to  Boas  a 
mortgage  to  secure  a  joint  and  several  note  for  the  payment 
of  the  purchase  money  of  said  land ;  that  there  never  has 
been  a  partition  of  said  land  between  said  Finch  and  Wilson, 
either  in  their  lifetime,  or  between  said  Finch  and  the  ad- 
ministrator of  said  Wilson  since  his  death."  The  court  held 
and  decided  that  the  widow  was  entitled  to  dower  in  the 
land  of  her  deceased  husband,  Wilson,  held  by  him  as  a  ten- 
ant in  common  with  Finch  before  partition,  and  confirmed 
the  report  of  the  commissioners,  whereupon  Boss,  the  ob- 
jector, excepted. 

The  only  question  made  here,  was  whether  the  widow  of 
Wilson  was  entitled  to  dower  in  the  land  held  by  him  as  a 
tenant  in  common  with  Finch  before  partition  thereof. 
What  is  dower  by  the  law  of  this  state  ?  Dower  is  the  right 
of  a  wife  to  an  estate  for  life  in  one-third  of  the  lands,  ac- 
cording to  valuation,  including  the  dwelling-house  (which  is 
not  to  be  valued  unless  in  a  town  or  city)  of  which  the  hus- 
band was  seized  and  possessed  at  the  time  of  his  death,  or 
to  which  the  husband  obtained  title  in  right  of  his  wife — 
Code,  §1763.  Wilson,  the  deceased  husband,  at  the  time  of 
his  death,  was  seized  and  possessed  of  the  land  in  question 
as  a  tenant  in  common  with  Finch,  and  his  widow  was  en- 
titled to  the  one-third  part  thereof  in  the  same  manner,  and 
to  the  same  extent,  as  her  deceased  husband  was  seized  and 
possessed  of  it  at  that  time.  A  partition  6t  the  land  was 
not  necessary  in  order  to  perfect  her  legal  right  to  dower  in 
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Uie  land.  See  1  Scribner  on  Dower,  826.  The  l^al  right 
of  the  widow  to  her  dower  in  the  land  being  established, 
^e  wonld  be  entitled  to  a  writ  of  partition,  under  the  pro- 
visions of  the  8tatat«,  to  have  the  land  divided  so  as  to  obtain 
her  one-third  part  thereof,  according  to  valnation.  The 
widow's  l^al  right  to  dower  in  the  land,  at  the  death  of  her 
hasbaud,  was  as  perfect  and  complete  before  partition  thereof 
as  it  wonld  have  been  afterwards.  Partition  of  the  land  is 
only  necessary  for  the  purpose  of  her  enjoyment  of  her  right 
of  dower  in  it,  bnt  does  not  create  or  confer  that  right  npon 
her. 
Let  the  judgment  of  the  court  below  be  affirmed. 


The  Mobile  Fihk  Dkpaetmknt  Insurancb  Company,  plaintiff 
in  error,  vs.  Coleicam  &  Collat,  for  use,  defendants  in 
error. 

1.  Parol  evidence  ie  admissible  to  prove  that  the  inBurance  agent  knew 
a  fact  which  he  ought  to  have  stated  in  the  policy,  but  did  not, 

2.  To  render  a  contract  of  insuranoe  void,  under  the  Code  of  Qeorgia, 
for  any  matter,  whether  of  covenant  or  represenUtlon,  there  must 
be  some  degree  of  materiality  In  such  matter, 

S.  The  cash  value  of  a  house  is  not  necessarily  what  it  cost  to  build  it, 
or  what  it  would  cost  to  build  a  similar  house  at  the  same  place. 

4-  Tbere  was  no  material  error  in  the  charge  of  the  court,  and  Ilie  ver- 
dict 1b  warraoted  by  the  evidence  under  the  law  applicable  to  the 


Principal  and  Agent.    New  Trial. 
Chatham  Superior  Court.     May 


pon  a  policy  of  insurance  by  wliich 
d  to  insure  tlie  plaintiffs  against  loss 
'$1,000.00  on  their  two-story  wooden 
on  their  stock  of  general  merchan- 
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dise,"  etc.  The  defendant  pleaded,  am 
over-valuation  and  breach  of  warranty,  i 
iuf;,  and  that  the  building  wae  on  leat 
interest  of  plaintiffs  lees  than  the  nm 
ownersliip,  but  not  so  entered  on  the  p 
Tlie  following  facts  were  diBcloeed  b 
The  application  for  insnrancc  stated 
value  of  the  building  to  be  insured  wi 
merchandiae  $5,U00,00,  It  also  providi 
three-fourthS'Of  tbe  value  of  propertj 
The  applicanta  covenanted  that  the  f 
were  true,  and  agreed  that  they,  with 
questions  propounded,  should  be  com 
which  the  insurance  waa  to  be  effectei 
incorporated  in  and  forming  a  part  and 
On  the  face  of  the  policy  was  this  ] 
reference  being  had  to  the  insured's  app 
which  ia  tlieir  warranty  and  a  part  here 
and  agreed  to  be  a  condition  of  this  im 
of  any  loss  or  claim  under  this  policy,  i 
shall  be  liable  only  for  three-fourths  of 
iiig  the  sum  herein  insured,  and  that 
borne  by  the  insured." 

The  tirst  condition  of  the  policy  pi 
interest  of  the  assured  in  the  propertj 
trusti'C,  *  *  lessee,  or  otherwise,  be  no 
l>(ilicy,  *  *  this  ptolicy  shall  be  void." 
The  third  condition  provided  that  " 
ftiinnri.'d  in  the  pro^wrty  be  any  other 
oonditioual  and  sole  ownersliip  of  the  ] 
and  Iwnvlit  of  the  assured,  or  if  the  bu 
on  U'luted  gn>und,  it  must  be  so  represe 
nnil  no  ospreiwed  in  the  written  part  ol 
till'  policy  sliall  l>e  void." 

Amongst  the  memoranda  which  foE 
wiw  tliiit ;  "  And  it  is  hereby  mutually  u: 
by  and  U-twivn  this  company  and  t 
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policy  is  made  and  accepted,  upon  and  with  reference  to  the 
foregoing  terms  and  conditions,-  *  *  * .  all  of  which  are 
liereby  declared  to  be  a  part  of  this  contract,  and  are  to  be 
used  and  resorted  to  in  order  to  determine  the  rights  and 
obligations  of  the  parties  hereto,  in  all  cases  not  herein 
otherwise  specially  provided  for  in  writing." 

Also  this :  "  It  is  furthermore  understood  and  made  part 
of  this  contract,  that  the  agent  of  the  company  has  no  au- 
thority to  waive,  modify,  or  strike  from  the  policy,  any  of 
its  printed  conditions."  * 

The  building  was  on  ground  leased  for  five  years,  the 
consideration  of  the  lease  being  the  erection  of  the  building, 
which  was  to  become  the  property  of  the  lessor  at  the  ex- 
piration of  the  lease.  It  cost  from  $1,500.00  to  $1,700.00, 
though  plaintiffs  swore  it  was  worth  $3,000.00.  It  could 
be  replaced  for  a  trifle  less  than  its  original  cost. 

Testimony  was  offered  by  the  plaintiffs  to  show  that  the 
agent  of  the  defendant,  at  the  time  the  application  was 
made  for  insurance,  was  informed  that  the  building  stood 
on  leased  ground.  To  this  the  defendant  objected,  but  the 
evidence  was  admitted. 

The  agent  testified  that  he  would  have  insured  the  prop- 
erty for  the  amounts  covered  by  the  policy  even  though  he 
had  known  that  the  building  was  on  leased  ground,  and  that 
if  he  had  the  information  at  the  time  of  the  application,  it 
was  his  fault  that  it  was  not  inserted. 

If  the  rulings  of  the  court  were  correct  upon  the  ques- 
tions of  law  presented  in  the  case,  there  was  evidence  to 
sustain  the  verdict. 

The  jury  found  for  the  plaintiflfs  $3,849.61,  with  interest. 
The  defendant  moved  for  a  new  trial  upon  various  grounds, 
all  of  which  may  be  reduced  to  the  following : 

1.  Because  the  court  erred  in  admitting  testimony  to 
show  that  the  defendant's  agent  knew,  at  and  before  the 
isBuing  of  the  policy,  that  the  insured  building  was  on 
leased  ground. 

2.  Because  tlie  court  charged  the  jury  that  the  fact  tliat 
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certain  representations  of  the  aasnred  in  their  application 
for  insurance,  which  were  warranted  to  be  tnie,  were  un- 
tme,  did  not  invalidate  the  policy,  unless  the  nature,  char- 
acter or  extent  of  the  risk  was  thereby  changed. 

Here  was  the  main  point  in  the  case,  and  the  question  is 
presented  in  many  ways  in  the  motion  for  new  trial.  De- 
fendant insisted  that  if  any  of  the  statements  made  in  the 
application,  which  were  warranted  to  be  true,  were  false, 
the  policy  was  void,  but  the  court  held  that  this  result  did 
not  follow  unless  the  risk  was,  in  some  way,  thereby 
changed. 

8.  Because  the  court  erred  in  chai^ng,  that  if  the  juiy 
found  that  the  building  was  on  leased  ground,  and  the  de- 
fendant  knew  nothing  of  it,  was  not  informed  of  it,  that 
avoids  the  policy ;  but  if  the  defendant  did  know,  tlirough 
its  agent,  and  that  agent  knew  it  ought  to  have  been  in- 
serted, and  did  not  do  it,  then  it  is  as  though  it  had  been 
inserted. 

4.  Because  the  court  erred  in  charging  that  the  cash 
value  of  the  building  when  insured,  was  not  necessarily  the 
cost  of  erecting  it. 

5.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  was  overruled,  and  the  defendant  excepted. 

W.  D.  Harden,  for  plaintiff  in  error. 

R.  E.  Lesteb,  for  defendants. 

Bleckley,  Judge. 

1.  The  insured  had  an  insurable  interest.  Tliat  is  not 
disputed.  Tliey  owned  the  building  for  a  longer  period 
than  the  insurance  had  to  nm,  and  were  under  covenant 
with  their  lessor  to  rebuild,  in  case  of  its  destruction.  For 
all  purposes  of  honesty  and  good  faith,  as  between  them- 
selves  and  the  insurance  company,  they  were  owners.  Their 
application,  therefore,  was  true  as  far  as  it  went.    It  did 
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not  represent  what  their  estate  in  the  building  was ;  nor 
did  the  terms  of  the  contract  require  them  to  m^e  that  dis- 
cloenre  in  the  application,  or  elsewhere  in  writing.  If 
they  made  it  orally,  they  did  all  that  they  were  required  or 
expected  to  do.  The  insertion  of  the  fact  in  the  policy  was 
the  business  of  the  agent.  It  was  not  incumbent  upon 
them  to  supervise  the  execution  of  his  work.  He  was  not 
their  servant,  but  the  servant  of  the  company.  What  he 
knew,  the  company  knew,  notice  to  him  being  notice  to  it — 
Code,  §2200.  Because  he  omitted  to  create  written  evi- 
dence that  they  made  known  the  true  character  of  their  es- 
tate in  the  premises,  shall  other  evidence  be  forever  ex- 
cluded ?  Shall  the  fact  never  be  proved,  because  the  kind 
of  evidence  which  the  company  intended  their  agent  to 
furnish  as  a  memorial  of  it,  was  not  furnished,  in  conse- 
quence of  his  neglect  ?  Can  the  company  thus  take  control 
of  the  subject  of  evidence,  and  have  rules  applied  to  its 
transactions  that  do  not  apply  to  the  transactions  of  other 
people?  Generally,  what  takes  place  in  parol  may  be 
proved  by  parol.  Here  was  a  parol  communication,  made  by 
the  insured  to  the  agent  of  the  insurer.  The  law  did  not 
require  it  to  be  made  in  writing,  nor  did  the  contract  be- 
tween the  parties  so  require.  When  the  question  arises  in 
court  whether  it  was  made  or  not,  why  may  not  the  parol 
aitet  of  making  it  be  proved  by  parol  evidence  ?  We  think 
it  may  be  done,  and  so  rule — 40  Ga.j  135 ;  41  /J.,  660. 
The  agent  was  not  merely  empowered  to  receive  applica- 
tions, but  to  make  contracts.  The  company  he  represented 
was  not  a  corporation  of  this  state.  It  was  present  here  by 
him,  and  his  acts  and  omissions  were  its  acts  and  omissions. 
Eepresentations  made  to  him  in  the  regular  transaction  of 
business,  were  made  to  it. 

2.  So  nmch  of  this  case  as  turned  upon  dealing  with  the 
subject  of  materiality,  whether  of  covenant  or  representa- 
tion, we  think  is  ruled  by  53  Ga.^  537.  The  Code  governs 
the  contract,  and  the  construction  of  the  Code  is  settled,  to 
the  effect  that  what  is  wholly  immaterial  to  the  risk,  is  so 
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utterly  immaterial  that  the  yea  or  nay  of  it  will  not  render 
the  policy  void.  If  this  be  the  true  meaning  of  the  Code, 
even  an  express  stipulation  by  the  parties  that  the  validity 
of  the  policy  shall  depend  on  immaterial  as  well  as  material 
matters,  is,  at  bottom,  an  attempt  to  repeal  the  law.  Such 
a  stipulation  is  itself  immaterial,  in  the  sense  of  bein^  idle 
and  nugatory.  The  Code,  instead  of  relegating  to  the  par- 
ties the  subject  of  materiality,  holds  possession  of  it  for 
rational  and  honest  adjudication  by  the  tribunals  of  the 
country.  Whoever  makes  a  contract  of  insurance  in  this 
state,  must  submit  to  have  its  force  and  effect  governed  by 
the  statutory  provisions  applicable  to  that  class  of  contracts. 
There  is  a  public  policy  involved  in  standing  by  substance. 
Insurance  is  htcsmesSj  and  not  elaborate  and  expensive 
trifling.  Of  course,  what  is  in  any  degree  material  should 
be  allowed  its  due  effect;  but  the  absolutely  immaterial 
should  count  for  nothing. 

3.  That  the  cost  of  building  is  not  necessarily  the  value 
of  a  structure,  must  be  obvious.     20  (?«.,  369,  367,  368. 

4.  The  charge  of  the  court  may  not  have  been  accurate 
in  every  respect,  but  we  think  its  positions  were  sound,  in 
the  main,  and  that,  under  the  evidence  and  the  law  appli- 
cable thereto,  the  jury  were  well  warranted  in  the  verdict 
which  they  rendered. 

Judgment  affirmed. 


Etheldbed  E.  Phillips,  plaintiff  in  error,  vs.  Madison  Bul- 

LABD,  defendant  in  error. 

1.  Evidence  ot  general  reputation  of  insolvency  is  not  admissible. 

2.  The  receipt  of  a  bank  check  is  not  payment  of  an  antecedent  debt 
until  it  is  itself  paid.  The  Code  but  codifies  the  old  law  in  (Georgia 
on  this  point. 

3.  When  the  verdict  is  right  and  the  errors  in  charge,  if  any,  would 
not  affect  the  result,  this  court  will  not  grant  a  new  trial. 

Evidence.    Checks.    Debtor  and  Creditor.    New  Trial 
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Before  Judge  Pate.    Pulaski  Superior  Court.    May  Term, 
1876. 

The  following,  taken  in  connection  with  the  opinion,  suf- 
ficiently reports  this  case : 

Defendant,  after  testifying  that,  at  the  time  when  the 
check  was  given,  he  had  sufficient  funds  on  deposit  at  the 
bank  to  meet  the  indebtedness,  offered  to  prove  that,  at  tlie 
close  of  the  civil  war,  the  bank  was  generally  reputed  to  be 
insolvent.     This  evidence  was  rejected  by  the  court. 

The  court  charged,  among  other  things,  substantially  as 
follows :  Bank  checks  are  not  payment  until  themselves  paid. 
If  the  jury  believe,  from  the  evidence,  that  the  check  was 
presented  for  payment  within  a  reasonable  time,  and  pay- 
ment was  refused  except  in  Confederate  money,  and  Phillips 
had  notice  of  such  refusal  by  the  bank  to  pay,  within  a  rea- 
sonable time,  he  is  liable — Confederate  money  not  being 
l^al  tender,  and  the  holder  of  the  check  not  being  bound 
•to  receive  it  in  payment  thereof. 

The  court  refused  to  charge,  on  request  of  defendant's 
counsel,  that  if  unreasonable  delay  in  the  presentation  of 
the  check  for  payment  were  proved,  then  the  burden  of 
proof  was  on  the  plaintiff  to  show  that  Phillips  was  not  in- 
jured by  such  delay.  Also,  that  if  the  check  was  given  May 
1st,  1862,  and  was  not  presented  for  payment  until  the  fall 
of  1862,  the  delay  was  at  plaintiff's  risk. 

Lanieb  &  Andesson,  Hill  &  HjlKbis,  for  plaintiff  in 
error. 

No  appearance  for  defendant. 

Jackson,  Judge. 

This  was  a  suit  on  a  bank  check  for  $508.00,  dated  Ist  of 
May,  1862.  The  check  was  given  for  services  as  overseer 
for  the  preceding  year ;  the  check  was  presented  for  payment 
in  the  fall,  and  payment  was  refused,  except  in  Confederate 
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money.  The  jnry  f oand  for  plaii 
ant  moved  for  a  new  trial ;  the  e 
defendant  excepted. 

1.  The  first  qneetion  is,  waa  it  i 
solvency  of  tlie  bank  by  general 
was  not — 13  Ga.,  417.  Besides,  i 
fendant,  in  his  own  testimony,  tb 
paid,  or  eonld  pay,  fifty  cents  on  t 
was  offered  to  prove  the  insolvei 
tation,  after  the  war. 

2.  The  next  question  is,  was  th' 
inent  nntil  it  was  itself  paid !  ' 
tenns,  tliat  it  was  not — Code,  §386' 
but  codified  the  law  as  it  stood  bi 
also  of  the  opinion  that  the  rcu 
presentation  of  this  check  was 
under  the  circumstances,  the  conr 
the  pursuits  of  peace  more  or  1 
the  jury  reduced  the  check  lai^ 
it  found  the  time  unreasonable, : 
damages  therefor.  So,  in  regai 
burden  of  proof  being  on  plaint 
was  not  damaged,  the  jury  fonnd 
by  reducing  the  recovery  fixed  tl 

S.  The  main  question  is,  was  tl 
plaintiff  in  errorshowed  that  it  waj 
interest,  at  the  time  of  the  verdici 
jury  reduced  it  to  ^254,  making  ] 
amount  of  over  $7.'>tt.'H^ ;  or  thej 
the  principal  and  all  the  interest, 
to  (.H)niplain ;  the  plaintiff  nev( 
chwk,  and  we  think  the  jury  bat 

Judgment  affirmed. 


ATLANTA,  JANUARY  TERM,  1877.         259 

Sanford  ttf.  Sanford. 

Daniel  B.  Saxford,  plaintiff  in  error,  vs.  John  W,  A.  San- 
ford,  defendant  in  error. 

1.  A  devise  to  testator's  son  for  life,  and  after  his  death,  to  his  lawful 
child  or  children,  and  in  the  event  of  his  leaving  no  snch  child  or 
children,  the  property  then  to  revert  to  the  testator's  estate,  and  be 
equally  divided  among  his  children,  is  no  attempt  at  creating  an  es- 
tate tail.  Children  left  by  the  tenant  for  life,  were  seized  of  the  re- 
mainder in  fee. 

2.  A  tenant  in  common  may  sue  severally  in  ejectment,  but  can  recover 
no  more  than  his  own  interest. 

Wills.  Estates.  Ejectment.  Tenants  in  Common.  Be- 
fore Jndge  Bartlett.  Baldwin  Superior  Court.  August 
Terra,  1876. 

Eeported  in  the  opinion. 

Sanford  &  Furman  ;  W.  G.  McAdoo  ;  DuBionon  &  Wurr- 
FiELD ;  T.  W.  Whitb,  by  Z.  D.  Harrison,  for  plaintiff  in 
error. 

Crawford  &  Williamson,  for  defendant. 

Bleckley,  Judge. 

1.  Testator  made  his  will  in  1818,  and  it  was.  admitted  to 
probate  in  1827.  He  devised  the  town  lot  now  in  contro- 
versy, together  with  other  realty,  as  follows :  "  I  lend  unto 
my  son,  John  W.  A.  Sanford,  during  his  natural  life,  all 
the  lands  (describing  them)  together  with  one  lot  in  the 
town  of  Milledgeville  (describing  it),  which,  after  his  death, 
shall  descend  to  his  lawful  child  or  children,  but  in  the 
event  of  his  leaving  no  such  child  or  children,  the  property 
aforesaid  then  to  revert  to  my  estate,  and  be  equally  divided 
among  my  children.*'  It  does  not  appear  from  the  record 
whether  John  W.  A.  Sanford  had  any  child  at  the  death 
of  his  father,  the  testator,  or  not,  nor  is  it  material.  The 
proper  construction  of  the  will,  in  either  case,  is,  that  an 
estate  tail  was  not  created ;  but  that  John  W.  A.  Sanford 
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took  an  estate  for  life,  with  contingent  remainder  to  any 
lawful  child  or  children  of  his  that  might  be  living  at  the 
time  of  his  death.  The  estate  which  he  himself  was  to  take 
is  expressly  declared  to  be  "  during  his  natural  life,"  and 
the  time  of  his  death  is  the  period  apparently  appointed  for 
determining  the  ultimate  destination  of  the  property ;  it  is 
then  to  revert  to  the  testator's  estate  and  be  equally  divided 
among  the  testator's  children,  in  the  event  John  W.  A. 
Sanford  should  leave  no  child  or  children.  That  the  word 
then^  as  used  in  this  will,  is  an  adverb  of  time,  see  Harris 
V8.  Smithy  16  Oa,^  557 ;  Dudley  vs.  Porter^  Ib.^  617.  In 
some  cases,  to  settle  only  the  adverbial  sense  of  this  word  is, 
however,  of  little  or  no  consequence — see  HoUifidd  vs. 
SteU,  17  Ga.,  286.  The  case  of  MUler  vs.  Hurt,  12  Ga., 
357,  and  the  authorities  therein  cited,  go  to  negative  the 
creation  of  an  estate  tail  by  this  devise.  While  in  Miller 
vs.  Hurt^  there  was  a  trust,  that  circumstance  seems  to  have 
had  no  influence  on  the  reasoning  of  the  court,  or  on  the 
conclusion.  See,  also,  7  Ga.,  76,  where  there  was  no  trust. 
The  elaborate  and  well-considered  opinion  in  3  Kelly,  551, 
may,  on  a  casual  reading,  be  thought  to  be  opposed  to  the 
present  ruling.  But  it  is  enough  to  say  that  the  will  which 
was  there  construed,  coupled  the  children  with  the  ancestor 
directly,  and  did  not,  as  does  the  will  now  under  considera- 
tion, devise  to  the  ancestor  for  life,  and  to  the  children 
after  his  dearth.  This  difference,  according  to  the  authori- 
ties, is  material.  6  Coke's  R.,  17 ;  2  Jarman  on  Wills,  315 ; 
12  Ga.,  360,  361 ;  28  lb.,  270,  271. 

2.  The  tenant  for  life,  John  W.  A.  Sanford,  died  in  1870, 
leaving  three  sons,  one  of  whom  conveyed,  by  deed,  in  1873, 
his  interest  in  the  premises  to  one  of  his  brethren.  The 
latter,  while  thus  seized  of  two  undivided  thirds,  brought 
his  action,  in  1874,  for  the  recovery  of  the  whole  premises, 
with  mesne  profits.  The  action  was  complaint,  in  the  statu- 
tory form.  The  abstract  of  title  annexed  to  the  declaration 
referred  only  to  the  will  and  the  deed  above  mentioned,  and 
these  muniments  of  title  were  all  that  the  plaintiff  exhibited 
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at  the  trial.    It  did  not  appear  that  the  plaintiff  or  his  co* 
tenant  had  ever  been  in  actual  possession.     The  defendant  in 
the  action  claimed  under  a  regular  chain  of  conveyances  from 
the  tenant  for  life  (who  conveyed,  in  fee  simple,  in  the  year 
1835)  down  to  himself.  Under  the  charge  of  the  court,  the  jury 
returned  a  verdict  in  favor  of  the  plaintiff  for  the  premises 
in  dispute,  although  the  plaintiff  established  title  in  himself 
to  two-thirds  only,  title  to  the  other  undivided  third  being 
in  his  brother,  who  was  not  a  party  to  the  action.     The  re- 
covery should  have  been  confined  to  the  plaintiff's  interest 
—10  Ga.y  224 ;  Tyler  on  Ejectment,  387-388.     The  dictum 
to  the  contrary  in  42  Ga.,  118,  was  not  necessary  to  the  case 
then  under  consideration,  and  is  not  an  authoritative  adjudi- 
cation of  the  question,  though  it  is  in  full  accord  with  some 
of  the  cases  in  other  states.    Compare  Pomeroy  on  Reme- 
dies, §220,  with  Freeman  on  Co-tenancy,  P43.     Certain 
provisions  of  the  Code  (sections  3259  and  3358)  declare  that 
"A  tenant  in  common  need  not  join  liis  co-tenant,  but  may 
sue  separately  for  his  interest,  and  the  judgment  in  such  case 
affects  only  himself.    Any  joint  tenant,  tenant  in  common, 
or  other  person  having  a  part  interest  in  lands  or  tenements, 
may  have  and  maintain  an  action  of  ejectment  or  trespass, 
for  the  recovery  of  such  lands  or  tenements,  or  for  an  injury 
thereto,  without  joining  with  him  any  other  person  as  plain- 
tiff ;  but  the  judgment  in  such  case  shall  not  affect  the  rights 
of  those  interested  in  such  lands  or  tenements  who  are  not 
parties  to  the  suit."     In  order  for  the  judgment  to  be  thus 
restricted  in  its  effects,  it  seems  indispensable  that  what  the 
plaintiff  recovers  should  not  be  more  than  is  covered  by  his 
own  title.     The  co-tenants  might  be  prosecuting  their  sev- 
eral actions  at  the  same  time.    Each  could  not  recover  the 
whole,  nor  could  one  be  rightfully  the  means  of  obstructing 
or  defeating  the  other.     The  recovery  of  the  whole  by  one 
could  not  be  pleaded  by  the  defendant  in  bar  of  the  other's 
suit,  because  that  would  be  to  make  the  judgment  affect  the 
other.     27either  could  a  successful  defense  against  the  suit 
of  one  be  used  to  protect  the  defendant  against  a  subsequent 
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Beported  in  the  opinion. 

John  P.  Fort,  for  plaintiff  in  error. 

Washinoton  Dbssau  ;  Haivkins  &  Hawkins,  for  defen- 
dant. 

Jackson,  Judge. 

Strohecker  sued  one  Clay  in  a  justice's  court  in  Sumter 
county,  and  recovered  judgment  against  him.  Upon  that 
judgment  he  garnished  Fort,  as  administrator  of  Huguenin, 
in  a  justice's  court  in  Bibb  county.  Fort  answered  that  he 
owed  Clay  as  overseer,  but  the  debt  would  not  be  due  until 
the  first  of  January,  1876.  The  justice  of  the  peace  entered 
up  judgment  against  Fort.  Fort  appealed  to  the  superior 
court  of  Bibb  county ;  that  court  granted  judgment  against 
him  to  take  effect  on  the  first  of  January,  1876,  wliich  judg- 
ment Fort  moved  sometime  afterward,  in  the  said  superior 
court,  to  set  aside,  on  the  ground  that  the  justice  court,  which 
granted  the  original  judgment  against  Clay  in  Sumter,  had 
no  jurisdiction,  and  that  this  fact  appeared  upon  the  face  of 
the  proceedings  of  that  court.  The  superior  court  refused 
to  set  aside  the  judgment ;  Fort  excepted,  and  the  refusal 
to  set  aside  the  judgment  on  the  ground  of  the  evidence  of 
the  defective  judgment  in  Sumter,  is  the  error  assigned. 

It  will  be  seen  that  the  question  made  resolves  itseK  into 
this :  whether,  at  a  subsequent  term  of  the  court  from  that 
at  which  a  judgment  is  rendered,  it  can  be  opened  and  set 
aside  on  motion,  because  the  evidence  was  not  sufficient  to 
support  it  on  the  trial  when  it  was  rendered  ?  We  think 
that  the  case  was  then  res  odifvdicata,  that  the  party  had  had 
his  day  in  court,  and  to  allow  a  judgment,  once  determined, 
to  be  re-opened  in  this  way  would  be  to  dispense  altogether 
with  motions  for  new  trial,  and  the  restrictions  which  limit 
those  motions,  and  to  make  litigation  interminable.  It  can 
surely  make  no  difference  that  the  evidence  offered  to  sup. 
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port  the  judgment  against  the  garnishee  was  a  defective 
judgment  against  the  principal  debtor.  It  is  the  same  as  if 
it  had  been  any  other  illegal  evidence,  and  was  passed  upon 
by  the  court  on  the  trial  which  resulted  in  the  judgment 
against  the  garnishee. 

Thus  it  is  clear  that  the  garnishee  had  his  day  in  court, 
before  a  court  of  competent  jurisdiction,  which  court  decided 
against  him,  and  to  which  he  did  not  except,  and  which, 
therefore,  concludes  him — Code,  §3588. 

Judgment  affirmed. 


Lawrence  Regular,  plaintiff  in  error,  V8,  The  State  of 

Georgia,  defendant  in  error. 

The  court  charged  the  jury  fully  as  to  their  power  to  recommend 
that  the  defendant  be  imprisoned  for  life,  if  they  found  him  guilty 
on  circumstantial  evidence  alone.  The  jury  found  the  defendant 
guilty,  and  recommended  him  to  mercy.  The  court  sentenced  him  to 
be  hung.    There  was  no  circumstantial  evidence  in  the  case. 

Held,  that  the  charge  was  based  entirely  upon  an  assumed  state  of 
facts,  calculated  to  mislead  the  jury,  and,  therefore,  manifestl}' 
erroneous. 

Criminal  Law.  Charge  of  Court.  Penalty.  Before 
Judge  Tompkins.  Chatham  Superior  Court,  May  Term, 
1876. 

Reported  in  the  decision. 

Foley  &  Foley,  for  plaintiff  in  error. 

A.  B.  Smiih,  solicitor  general,  for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  murder, 
and  charged  with  the  unlawful  killing  of  Chester  Miller. 


ATLANTA,  JANUARY  TERM,  1877.         265 

Regular  vs.  The  State. 

On  the  trial  of  the  case,  the  jury,  under  the  charge  of  the 
court,  returned  the  following  verdict :  "  We,  the  jury, 
find  the  prisoner  guilty,  and  recommend  him  to  mercy." 
Thereupon  the  court  sentenced  the  defendant  to  be  hung. 
The  defendant  made  a  motion  for  a  new  trial,  on  the  ground 
that  the  court  erred  in  charging  the  jury  "  that  they  might, 
if  they  saw  proper,  recommend  the  prisoner  to  be  confined 
in  the  penitentiary  for  life,  if  they  found  him  guilty  of 
murder  on  circumstantial  testimony  alone,"  and  here  read 
to  the  jury  section  4323  of  the  Code  of  Georgia,  and  ex- 
plained to  them  the  efiect  of  such  recommendation  to  be, 
tliat  the  punishment  would  be  commuted  to  imprisonment 
for  life ;  and  also  stated  that  they  could  not  recommend  to 
mercy  if  they  found  defendant  guilty  of  murder,  but  only 
in  event  they  found  him  guilty  of  some  lower  grade  of 
felony,  and  here  read  section  4656  of  the  Code.  The  court 
also  read  to  the  jury,  in  connection  with  section  4323,  as 
laid  down  in  38  Ga.y  492,  that  the  jury  has  no  right  au- 
thoritatively to  so  recommend,  unless  the  conviction  is 
founded  solely  on  circumstantial  evidence. 

The  charge  of  the  court  in  relation  to  circumstantial  evi- 
dence was  based  entirely  upon  an  assumed  state  of  facts ; 
there  was  no  circumstantial  evidence  in  the  case,  and,  there- 
fore, this  charge  of  the  court  was  manifestly  erroneous,  and 
calculated  to  mislead  the  jury,  and  quite  probably  did  mislead 
them,  as  to  the  form  and  effect  of  their  verdict.  The  act  of 
1875  declares  "  that  whenever  a  jury  in  a  capital  case  of 
homicide  shall  find  a  verdict  of  guilty,  with  a  recommen- 
dation of  mercy,  instead  of  a  recommendation  of  imprison- 
ment for  life,  in  cases  where,  by  law,  the  jury  may  make 
such  recommendation,  such  verdict  shall  be  held  to  mean  im- 
prisonment for  life."  The  charge  of  the  court  assumed  that 
there  was  circumstantial  evidence  in  the  case,  which  would 
authorize  the  jury  to  recommend  that  the  defendant  should 
be  imprisoned  in  the  penitentiary  for  life ;  and  upon  that 
erroneous  assumption,  that  it  was  a  case  in  which  the  jury 
might  make  such  a  recommendation,  the  jury  recommended 
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the  defendant  to  mercy,  which  recommendation  to  mercy, 
tlie  act  of  1875  declares,  shall  mean  imprisonment  for  life,  in 
that  clajBS  of  cases  which  the  erroneous  charge  of  the  court 
assumed  this  to  be,  to-wit :    a  case  of  circumstantial  evi- 
dence.    The  court  also  charged  the  jury  in  relation  to  the 
oSense  of  voluntary  manslaughter,  and  it  is  quite  possible 
that  if  the  jury  had  not  been  induced  to  believe,  from  the 
erroneous  charge  of  the  court,  that  the  effect  of  their 
recommendation  would  be  to  imprison  the  defendant  for 
life,  instead  of  the  death  penalty,   that  they  might  have 
found  the  defendant  guilty  of  that  inferior  grade  of  homi- 
cide.   Who  can  tell  ?    The  jury  may  not  have  clearly  un- 
derstood what  was  the  circumstantial  evidence  which  would 
have  authorized  them  to  recommend  the  defendant  to  mercv 
under  the  charge  of  the  court,  assuming  that  there  was 
such  evidence.     In  view  of  the  facts  of  this  case,  as  dis- 
closed in  the  record,  the  better  and  safer  course,  in  our 
judgment,  inasmuch  as  the  life  of  the  defendant  is  involved, 
will  be  to  order  a  new  trial. 

Let  the  judgment  of  the  court  below  be  reversed. 


John  M.  Gbebr,  clerk,  plaintiff  in  error,  w.  The  Socth- 
WESTERN  Raileoad  Company,  defendant  in  error. 

When  the  plaintiff,  after  a  verdict  against  him,  makes  a  motion  for  a 
n^  trial,  and  then  dismisses  the  motion,  he  alone  is  liable  to  the 
officers  of  court  for  costs.  The  officers  are  not  entiUed  to  have  a 
Judgment  for  costs  against  the  defendant 

Costs.  New  Trial.  Before  Judge  Clabk.  Maoon  Supe- 
rior Court.    December  Term,  1876. 

The  motion  of  Greer,  as  clerk  of  the  superior  court,  to 
enter  up  judgment  against  the  Southwestern  Railroad  Com- 
pany tor  costs,  in  a  case  hereinafter  mentioned,  was  mhr 
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mitted  to  the  court  upon  the  following  agreed  statement  of 
facts: 

At  the  December  term  of  said  court,  1874,  the  case  of 
Bonand  V8.  said  company,  being  an  action  on  the  case,  was 
heard,  and  a  verdict  returned  in  favor  of  the  defendant ;  a 
motion  for  new  trial  was  made,  at  that  term,  by  counsel  for 
fionaud,  a  rule  nisi  granted,  and  service  perfected  upon 
defendant.  Pending  said  motion  for  new  trial,  the  de- 
fendant agreed  to  pay,  and  did  pay,  to  plaintiff  $50.00  for 
counsel  fees,  in  consideration  of  which  the  plaintiff  agreed 
to  dismiss  his  motion.  Such  motion  was  then  dismissed, 
but  the  costs  were  not  paid. 

The  court  overruled  the  motion,  and  movant  excepted. 

Thomas  P.  Loyd,  by  S.  C.  Elah,  for  plaintiff  in  error. 
R  F.  Lton,  by  W.  A.  Hawkins,  for  defendant. 

Blsokley,  Judge. 

Where  the  plaintiff,  after  a  verdict  is  found  against  him, 
moves  for  a  new  trial,  and  then  dismisses  his  motion,  the 
ofBcers  of  court  are  not  entitled  to  have  an  order  to  enter 
up  judgment  against  the  defendant  for  costs,  although  the 
dismissal  of  the  motion  was  induced  by  the  defendant's  agree- 
ing to  pay,  and  paying,  the  fee  of  the  plaintiff's  attorney. 
Under  such  circumstances,  the  plaintiff  is  the  party  cast,  and 
therefore  liable  for  costs.  Making  a  motion  for  new  trial, 
and  then  selling  it  out  to  save  his  attorney's  fee,  cannot  pro- 
tect the  plaintiff  from  a  judgment  for  costs — Code,  §§3675, 
3685. 

Judgment  affirmed. 


18 
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Akn  W.  Turner,  plaintiff  in  error  vs,  Joseph  C.  Thompson, 

defendant  in  error. 

1.  The  principle  of  the  common  law,  that  the  right  to  the  easement  of 
light  and  air  passing  over  another's  land  through  ancient  windows, 
may  be  acquired  by  possession  and  use,  is  not  applicable  to  this 
country,  and  is  rejected  by  the  current  of  American  authority. 

2.  Where  an  executrix  sold  a  half  lot  of  land,  with  a  tenement  thereon 
having  windows  opening  upon  the  other  half  lot.  and  bought  the 
other  half  herself  at  the  same  sale,  she  will  be  estopped  from  obstnict- 
ing  the  passage  of  light  and  air  through  such  windows,  if  those 
windows  were  necessary  to  the  admission  of  sufficient  light  and  air 
for  the  reasonable  enjoyment  of  the  tenement  which  she  sold;  atiler, 
if  sufficient  light  and  air  can  be  derived  from  other  windows  opened, 
or  which  could  conveniently  be  opened,  elsewhere  in  the  tenement 
to  make  the  rooms  reasonably  useful  and  enjoyable. 

8.  In  dividing  the  lot  between  the  executrix  and  the  purchaser,  there 
being  no  dividing  fence  at  the  time  of  the  sale,  regard  should  be  had 
to  the  outbuildings  in  the  rear  of  the  mansion  bought  by  the  purchaser, 
and  if  the  line  which  his  deed  calls  for  divides  the  lot  substantially  be- 
tween his  half  and  that  of  the  executrix,  and  includes  the  outbuildings 
in  his  rear  in  his  half,  and  those  in  the  rear  of  the  purchase  of  the  ex- 
ecutrix in  her  half,  and  the  jury  find  such  to  be  the  true  line,  it  should 
stand,  and  any  obstructions  or  fences  within  the  purchaser's  side  of 
such  line,  erected  by  the  executrix,  should  be  removed. 

4.  As  the  decree  of  the  court  perpetually  enjoins  the  executrix  from 
obstructing  the  rights  of  the  purchaser,  without  regard  to  the  nature 
or  location  of  the  obstructions,  or  the  necessity  of  the  windows  to 
the  purchaser's  tenement  to  insure  the  reasonable  use  thereof  or  of 
the  rooms  lighted  by  those  windows,  and  as  the  evidence  does  not 
show  their  necessity,  and  the  jury  did  not  pass  thereon,  a  new  trial 
is  granted. 

Easementa.    EatoppeL    Equity.    Before  Judge  Hakbib. 
Cl»tliam  Superior  Court    May  Term,  1876. 

Keported  in  the  opinion. 

John  M.  Gukrard,  for  plaintiff  in  error. 

A.  P.  Adai^s,  for  defendant. 

J.\0K8ON,  Judge. 

Mrs.  Turner,  as  executrix  of  her  husband's  will,  sold 
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a  half  lot  in  Savannah,  on  which  the  mansion-house  stood, 
to  Thompson,  or  rather  to  tlie  vendor  of  Thompson,  and  at 
the  same  sale  bought  herself  the  adjoining  half  lot.     The 
testator,  Turner,  had  owned  the  whole  lot  for  many  years ; 
he  had  built  on  the  half  lot  sold  to  Thompson,  and  erected 
outhouses  in  its  immediate  rear ;  the  other  half  lot,  which 
the  executrix  bought,  had  been  used  as  a  shrubbery  and  flower 
garden,  and  other  outbuildings  were  in  its  immediate  rear, 
also  erected  by  testator ;  there  had  been  no  dividing  fence 
on  the  lot,  separating  it  into  two  half  lots,  in  testator's  life- 
time, nor  at  the  date  of  the  sale ;  the  tenement,  or  mansion- 
house,  had  some  windows  opening  upon  the  garden  at  the 
date  of  the  sale,  and  which  had  been  there  all  the  time  tes- 
tator occupied  the  lot,  more  than  twenty  years ;  Mrs.  Turner 
had  her  purchase  of  the  garden  half  lot  ratified  by  all  the  lega- 
tees of  testator,  and  thus  she  and  Thompson  were  both 
purchasers  at  the  sale  of  the  lot,  and  held  under  the  same 
title.    Sometime  after  the  purchase,  Mrs.  Turner  put  up  a 
high  planking,  or  wooden  obstruction  within  a  few  inches 
of  Thompson's  house,  which  obstructed  to  some  extent  the 
light  and  air  entering  at  these  old  windows,  and  ran  a  line 
of  fence  dividing  the  lot  so  as  to  cut  into  the  outbuildings 
of  Thompson  some  eleven  inches.    Tliis  line  was  an  exact 
division  of  the  lot,  if  it  ought  to  be  cut  in  two  according  to 
the  old  lines  which  divided  it  from  adjoining  tenements  and 
lots,  separated  by  old  palings  and  houses ;  but  it  was  not  a 
correct  division,  according  to  the  map  of  the  city  of  Savan- 
nah, nor  was  it  correct  according  to  the  outbuildings  befoi 
mentioned  in  rear  of  the  two  half  lots,  nor  according  A/b  a 
well  of  water  dug  on  what  was  regarded  as  the  dividing  line 
to  be  afterwards  used  by  occupants  of  both  half  lots  in  case 
of  division  and  sale,  nor  according  to  the  d<$8criptive  words 
in  Thompson's  deed.    But  another  lin.a  nearer  the  garden 
lot,  and  marked  by  the  city  surveyor,  was  the  true  line,  ac- 
cording to  these  last  mentioned  tests. 

Thompson  filed  a  bill  iii  equity  against  Mrs.  Turner  to 
compel  the  removal  of  chese  obstructions  to  the  light  of  his 
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windows,  and  to  remove  this  fence  from  o£E  his  land  and 
put  it  where  the  true  line  was ;  and  on  the  trial  of  the 
cause  the  foregoing  facts  were  developed,  and  it  was  fur- 
ther proved  that  the  obstructions  were  unsightly  and  in- 
jured Thompson's  property ;  and  on  the  other  hand  it  was 
proved  that  refuse  and  slops  were  thrown  from  these  win- 
dows by  the  occupants  of  Thompson's  house  upon  Mrs. 
Turner's  garden,  injuring  her  shrubs,  and  causing  her  fre- 
quently to  be  put  to  extra  labor  and  expense  in  cleaning 
up ;  and  also  that  her  privacy  was  very  much  interrupted 
in  her  garden,  and  she  had  been  accosted  rudely  when  in 
the  garden  by  people  from  the  windows. 

Under  the  charge  of  the  court  the  jury  found  that  the 
line  located  by  the  city  surveyor  as  the  true  line,  which 
divided  the  lot  substantially  equally  between  the  contest- 
ants, and  gave  to  each  half  lot  its  appropriate  rear  buildings 
and  ran  through  the  centre  of  the  wall,  was  the  true  line, 
and  that  the  fence  be  accordingly  moved  on  it ;  and  further, 
that  the  obstructions  were  a  nuisance  and  should  be  torn 
down.  Whereupon  the  chancellor  decreed  accordingly,  and 
tliat  the  defendant,  Mrs.  Turner,  be  perpetually  enjoined 
from  ever  obstructing  the  light  and  air  through  these  win- 
dows ;  to  which  decree,  on  a  motion  for  a  new  trial,  excep- 
tion was  taken,  and  the  case  is  before  us  for  review. 

The  evidence  is  not  clear  in  the  record  whether  or  not 
these  obstructions  are  on  the  defendant's  half  lot  accoiding 
to  the  line  testified  to  as  the  true  one  by  the  surveyor  and 
80  found  by  the  jury ;  but  from  the  map  in  the  record, 
we  take  it  that  they  are  not  on  her  half,  but  on  the  Thomp- 
son haif  lot. 

1.  The  utKsree  of  the  chancellor  involves  the  subject  of 
easements  in  ancient  lights,  the  English  doctrine  thereon, 
the  American  view  ♦Jiereof ,  and  what  shall  be  the  Geoigia 
rule  touching  title  to  suc»h  lights  derived  from  long  use  and 
possession  thereof.  There  can  be  no  doubt  that  the  doo 
tnne  is  well  established  by  the  common  law  of  England, 
that  long  and  uninterrupted  use  of  such  light,  will  give  in 
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easement  to  the  tenant  so  using  it,  to  the  light  and  air 
passing  over  the  adjoining  lands  of  another,  and  a  property 
in  such  easement  will  thereby  be  acquired  as  certainly  and 
completely  as  by  grant  or  deed  thereto— Washburn  on  Ease- 
ments, dd  ed.,  608,  et  aeq.;   Tyler  on  Fences  and  Lights, 
h^l.etseq.;  1  Dick.,  R,  163;  2  Williams' Saunders  R.,  175. 
But  the  overwhelming  current  of  American  authority  is  the 
other  way,  and  it  runs  upon  the  idea  that  such  a  principle 
is  not  appropriately  applicable  to  this  country,  or  the  habits 
of  our  people.    At  one  time,  the  earlier  decisions,  both  in 
New  York  and  Massachusetts,  favored  the  English  principle, 
which  is  now  settled  by  act  of  parliament  in  the  present 
reign,  at  twenty  years'  user  to  presume  a  grant ;  but  the 
later  decisions  in  both  states,  and,  indeed,  in  almost,  if 
not  altogether,  all  the  American  states  which  have  passed 
upon  the  subject,  repudiate  the  principle  as  wholly  inap- 
plicable to  us.     Washburn  on  Easements,   612,  ei  aeq.; 
Tyler  on  Boundaries,  etc.,  531,  et  seq.;  19  Wendell,  309 ;  10 
Barbour,  537 ;  10  Gray,  376 ;  14  Gray,  583 ;  15  Gray,  387. 
Our  own  statute,  which  adopted  the  English  common  law 
and  the  old  English  statutes,  adopted  them  only  where  ap- 
plicable to  our  people  in  this  new  country,  and  the  circum- 
stances surrounding  them  here  ;  and  that  which  is  applicable 
to  the  situation  of  our  sister  states  of  the  American  Union 
will,  in  the  main,  be  applicable  to  Georgia  also.     Therefore, 
these  views  of  the  American  autliorities,  and  judgments  of 
American  courts,  bear  directly  upon  the  point,  whether  the 
English  doctrine  of  ancient  lights  was  made  the  law  of 
Georgia  by  our  adopting  statute.    We  do  not  think  that  it 
was;  because  we  concur  in  the  view  of  other  American 
courts,  that  it  does  not  suit  a  young  and  groMring  country, 
such  as  ours  is.    Accordingly,  in  the  case  of  Mitchell  vs.  The 
City  of  Rome^  49  Ga.^  19,  the  doctrine  was  fully  and  ably 
discussed  by  this  court,  Judge  Trippe  delivering  the  opin- 
ion.    The  English  law  of  ancient  lights  working  prescrip- 
tive title  was  repudiated,  and  this  state,  so  far  as  reasoning 
and  principle  could  place  her  there,  was  placed  in  full  align- 
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ment  with  the  other  American  authorities.     That  was  a 
case,  however,  of  the  right  to  the  lateral  support  of  anotlier's 
land,  and  not  to  an  easement  of  this  sort--of  light  and  air 
passing  over  another's  land  ;  bnt  the  principle  was  held  to 
be  the  same,  and  that  case  was  illustrated  by  reference  to 
the  easement  of  light  and  air — ^the  power  of  a  dominant 
over  a  servient  estate,  forever  to  debar  the  owner  of  the  ser- 
vient estate  to  assert  his  title  iisqtie  ad  codum^  and  to  build 
to  suit  his  own  fancy  on  his  own  ground,  unless,  by  express 
grant,  he  had  parted  with  the  right  to  do  so.    It  is  shown 
in  that  case,  that  it  is  absurd  to  claim  a  prescriptive  right  in 
a  thing  of  which  there  has  been  and  can  be  no  actual  pos- 
session, and,  therefore,  no  adverse  possession,  and,  therefore, 
no  presumption  of  a  grant ;  and  the  distinction  between 
water-courses,  ways,  commons,  and  the  like,  where  there  can 
be  adverse  possession,  and  such  an  easement  as  light  and 
air,  where  there  can  be  none  at  all,  practical  or  tangible,  is 
happily  put,  and  we  can  add  nothing  to  the  argument ;  but 
we  apply  the  principle  to  this  case,  and  hold  that  no  user  of 
this  light  and  air  was  ever  adverse  to  the  possession  thereof 
by  Mrs.  Turner,  and  that  no  prescriptive  right  thereto  has 
been  acquired.     Indeed,  independently  of  the  repudiation 
by  this  court  of  the  English  doctrine  of  ancient  lights,  in 
this  case  Turner's  possession  was  the  possession  of  both 
contestants,  for  both  bought  at  the  same  sale,  and  there  is 
no  adverse  possession  of  one  against  the  other  long  enough 
to  work  prescription  anywhere,  the  sale  taking  place  only 
three  or  four  years  ago. 

2.  But  in  this  case,  will  not  the  executrix  be  estopped  from 
obstructing  these  lights  in  Thompson's  house  by  having 
conveyed  him  the  title  thereto  ?  This  is  a  question  not  free 
from  difficulty,  and  it  has  been  decided  differently  by  differ- 
ent courts.  In  Maryland  it  seems  to  be  held  that  she  would 
be  estopped — Cherry  vs.  Stein,  11  Md.,  1-24;  whilst  in 
Ohio,  it  is  altogether  denied — 19  Ohio  St.,  135.  In  an  elab- 
orately argued  case,  or  a  number  of  cases  rather,  considered  to- 
gether, in  Massachusetts,  it  is  also  held  that  the  grantor 
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would  not  be  estopped  nnder  circnmstances  like  these,  even 
if  Turner,  in  his  life-time,  had  sold  directly  to  Thompson. 
This  is  a  very  recent  and  well-considered  case,  Chief  Justice 
Gray  delivering  the  opinion  of  the  court — 115  Mass.,  204. 
So  there  are  conflicting  opinions  in  many  of  the  other  states. 
The  court  of  appeals  of  New  York  seems  to  decide  differ- 
ently from  Massachusetts — 21  N.  Y.  R.,  505 ;  and  see  Tyler 
on  Boundaries,  etc.,  534  et  seq. ;  10  Barbour,  537,  seems, 
however,  to  be  in  harmony  with  Massachusetts.  The  prin- 
ciple applied  by  the  supreme  court  of  West  Virginia,  in  a 
recent  case  there,  seems  to  us  sound  and  sensible,  and  we 
shall  adopt  it  in  this  case — 13  American  E.,  629.  That 
principle  is,  that  ^^  an  implied  grant  of  an  easement  of  light 
will  be  sustained  only  in  cases  of  real  necessity ;  and  will 
be  denied  or  rejected  in  cases  when  it  appears  that  the  owner 
claiming  the  easement  can,  at  a  reasonable  cost,  have,  or  sub- 
stitute, other  lights  to  his  building."  We  think  that  the  case 
at  bar  illustrates  the  propriety  of  the  adoption  of  such  a 
principle,  and  its  application  to  the  facts  here.  It  strikes 
OS  that,  on  the  one  hand,  it  would  be  hard  upon  Mrs.  Turner 
if  she  were  forever  enjoined  from  improving  her  lot  by 
building  thereon,  when  it  is  in  evidence  that  the  house  was 
put  up  on  the  half  lot  to  provide  for  the  contingency  of  the 
sale  and  improvement  of  the  other  half ;  while  it  would  be 
fully  as  hard,  or  much  worse,  and  more  inequitable,  upon 
Thompson,  to  destroy  these  lights  if  they  were  necesaa/ry  to 
the  use  of  the  rooms  lighted  by  them,  and  the  light  could 
not  be  otherwise  provided.  The  rooms  would  be  almost 
useless  without  light.  Can  it  be  had  by  cutting  windows 
elsewhere  without  ruining,  endangering,  or  seriously  inju- 
ring the  house  he  bought  ?  Are  the  light  and  air  so  obstructed 
as  to  make  the  rooms  useless  for  the  reasonable  enjoyment 
for  which  she  sold  them  ?  And  can  sufficient  air  and  light 
be  derived  from  other  windows  opened,  or  which  could, 
conveniently  and  without  serious  detriment  to  the  house, 
be  opened  to  make  the  rooms  reasonably  useful  and  enjoya- 
ble for  the  purpose  or  use  to  which  Turner,  in  his  life-time, 
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had  put  them,  and  for  which  Thompson  bought  them? 
These  questions  were  not  put  to  the  juiy,  and  no  evidence 
thereon  appears  in  this  record ;  jet  the  court  decreed  that 
Mrs.  Turner  should  be  perpetually  enjoined  from  obstruct- 
ing these  Ughts,  without  regard  to  their  necessity  or  the 
supply  of  light  elsewhere.  Certainly  when  Thompson 
bought,  he  bought  to  use  and  reasonably  enjoy  these  rooms, 
and  if  he  cannot  do  so,  he  is  certainly  wronged  and  hurt  in 
his  purchase ;  and  as  he  bought  from  Mrs.  Turner,  as  execu- 
trix of  her  husband,  and  as  she  bought  the  other  half,  we  think 
that  she  must  make  these  rooms  useful  by  letting  in  air  and 
light  enough  for  the  comfort  and  convenience  of  the  inmates, 
unless  Thompson  can  get  light  from  other  windows  already 
opened,  or  which  he  can  open  without  detriment  or  danger 
to  his  house.  The  case,  in  our  judgment,  will  turn  on  the 
answers  of  the  jury,  on  evidence  submitted  to  them,  to  these 
questions.  We  apply  this  principle  the  more  readily  because 
it  apppears  to  be  the  conclusion  of  Washburn,  drawn  from  a 
consideration  of  all  the  English  and  American  authorities, 
and  because,  as  before  stated,  it  strikes  us  as  reasonable  and 
right.  Washburn  says :  "  So  far,  therefore,  as  weight  of 
authority,  both  English  and  American,  goes,  it  would  seem 
that,  if  one  sell  a  house,  the  light  necessary  for  the  reason- 
able enjoyment  whereof  is  derived  from  and  across  adjoin* 
iug  land,  then  belonging  to  the  same  owner,  the  easement  of 
light  and  air  over  such  vacant  lot  would  pass  as  incident 
to  the  dwelling-house,  beewuse  necessary  to  the  enjoyment 
thereof;  but  that  the  law  would  not  carry  the  doctrine  to 
the  securing  of  such  easement  as  a  mere  convenience  to  the 
granted  premises" — Wash,  on  Easements,  p.  618  —  and 
numerous  cases  are  considered  and  cited  to  verify  the  con- 
clusion. So  Tyler  approves  the  same  principle — Tyler  on 
Boundaries,  etc.,  550 ;  and  Judge  Story  is  authority  to  the 
same  point — 1  Sumner,  492-502.  We  think,  too,  that  if 
this  easement  was  acquired  as  necessary  to  the  enjoyment  of 
the  premises,  upon  the  principles  above  considered  and 
stated,  a  mere  temporary  abuse  of  the  use  of  the  windows 
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will  not  forfeit  the  easement;  bnt  the  servient  half  lot  will 
still  be  snbject  to  its  dominant  neighbor,  unless  the  windows 
be  themselves  altered  or  changed,  so  as  materially  to  alter 
the  relation  of  the  two  lots  to  each  other — ^Washburn,  658 ; 
7  Metcalf,  176.  Therefore,  the  act  of  throwing  filth  and 
refuse  into  the  garden  will  not  forfeit  the  easement,  bnt 
Mrs.  Turner  can  sue  for  damages  for  such  trespass,  and  if 
repeated  over  and  over  again,  may  get  a  permanent  remedy 
by  injunction.  As  to  people  looking  at  her,  or  addressing 
her,  while  it  may  be  annoying  thus  to  have  her  privacy  in< 
traded  upon,  and  whOst  only  vulgar  people  would  resort  to 
it,  it  seems  to  us  to  be  a  case  of  dammmi  absque  injuria^ 
unless  she  can  show  some  personal  damage  done  her,  or 
obscene  language  or  conduct,  to  bring  the  case  within  the 
statute,  and  punish  the  offender. 

3.  The  jury,  from  the  evidence,  we  think,  found  the  right 
dividing  line.  Eegard  should  have  been  paid  to  the  out- 
houses in  the  rear,  and  that  circumstance,  with  the  testi- 
mony of  the  city  surveyor  thereon,  ought  to  conclude  the 
case  on  that  point.  The  fence  should  be  removed  to  that 
line,  and  the  obstructions  or  palings  shutting  out  the  win- 
dows, if  on  the  Thompson  side  of  the  line,  should  be  also 
removed ;  and  if  they  obstruct  the  light  neceasa/ry  to  the 
mansion  and  which  cannot  be  supplied  without  serious  in- 
jury to  it  elsewhere,  Mrs.  Turner  should  be  enjoined  from 
erecting  them  again  even  on  her  own  land,  so  as  to  work  such 
hurt  to  her  vendee.  The  mere  prospect  from  the  windows — 
the  view  outside  and  the  pleasure  of  looking  upon  the  gar- 
den or  the  scenery — ^the  law  will  not  regard. 

4,  We  must  reverse  the  judgment  and  grant  the  new 
trial,  because  the  decree  goes  too  far,  we  think,  in  perpetu- 
ally enjoining  the  executrix  from  obstructing  the  light 
without  regard  to  the  degree  of  obstruction  or  the  necessity 
of  these  lights,  not  to  be  cjonveniently,  or  rather  without  in- 
jury to  the  building,  to  be  supplied  elsewhere  over  Thomp- 
Bon^s  own  land.  Tliat  decree,  as  it  stands,  might  be  held  to 
enjoin  her  from  building,  if  these  lights  were  at  all  im- 


276  SUPREME  COURT  OF  GEORGIA. 


Bazemore  tw .  Fraeman  et  at. 


paired;  and  we  think  such  action  ought  not  to  be  had 
except  in  case  of  necessity  as  before  explained. 
Judgment  reversed. 


Amanda  Bazemore,  plaintiff  in  error,  vs.  Milo  S.  Fbeeman 
et  al.^  executors,  defendants  in  error. 

1.  The  title  of  the  bona  fde  purchaser  of  property  obtained  by  duress, 
without  notice,  will  be  protected. 

2.  Where  a  wife,  in  April,  1872,  brings  ejectment  for  land,  to  which 
she  had  executed  a  deed  in  January,  1869,  but  claiming  that  it  wa8 
obtained  from  her  by  the  duress  of  her  husband,  it  would  seem  that 
she  would  be  estopped,  by  her  acquiesence,  from  insisting  on  such 
duress  as  an  avoidance  of  her  deed  as  against  a  bona  fide  purchaser 
without  notice. 

Title.  Deeds.  Duress.  Estoppel.  Before  Judge  Hill. 
Bibb  Superior  Court.     October  Term,  1876. 

Amanda  Bazemore  brought  ejectment  against  Azel  R 
Freeman.  Pending  the  litigation,  the  defendant  died,  and 
his  executors,  Milo  S.  Freeman  et  aZ.,  were  made  parties  in 
his  stead. 

The  facts  are  reported  in  the  decision. 

J.  KuTHERFOKD,  f or  plaiutifE  in  error. 

Lanier  &  Anderson,  Hill  &  Harris,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  the 
defendant  to  recover  the  possession  of  a  tract  of  land  de- 
scribed in  the  plaintiff's  declaration.  On  the  trial  of  the 
case,  as  it  appears  from  the  evidence  in  the  record,  it  was 
admitted  that  the  defendant  claimed  the  land  in  dispute 
under  a  deed  executed  by  Mrs.  Bazemore,  the  plaintiff,  and 
her  husband,  Marcus  D.  Bazemore.    Mrs.  Bazemore  was  in- 
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troduced  as  a  witness  in  her  own  favor,  and  her  counsel  pro- 
posed to  prove  by  her  the  following  facts,  to-wit : 

"  That  Marcus  D.  Bazemore,  her  husband,  practiced  duress 
in  reference  to  the  deed,  by  threatening  that  if  she  did  not 
sign  the  deed  he  had  it  in  his  power  to  make  her  miserable, 
and  would  do  so ;  that  she  still  persisted  in  not  consenting, 
when  he  said  he  would  take  her  children  away  to  parts  un- 
known, and  she  should  never  hear  of  them  again ;  that  un- 
der the  influence  of  these  threats  by  her  self-willed  and 
diasipated  huaband,  who  had  slapped  her  face  many  times 
the  night  before  when  he  was  trying  to  get  her  consent,  she 
did  sign  the  deed,  no  one  asking  her  if  she  was  willing  to 
the  sale." 

This  testimony,  so  oflEered  by  the  plaintiff,  the  court  re- 
jected as  inadmissible,  unless  notice  thereof  was  brought 
home  to  the  vendee  of  the  land.  To  this  ruling  of  the  court 
the  plaintiff  excepted,  and  that  is  the  only  alleged  error  com- 
plained of. 

1.  The  2633d  section  of  the  Code  declares  that  "  fraud  or 
duress,  by  which  the  consent  of  a  party  has  been  obtained 
to  a  contract  of  sale,  voids  the  sale."  The  2640th  section 
declares  "  that  a  title  obtained  by  fraud,  though  voidable  in 
the  vendee,  will  be  protected  in  a  honajide  purchaser  with- 
out notice."  It  is  insisted  by  the  plaintiff  in  error,  that  in- 
asmuch as  it  is  not  declared  by  the  Code  that  a  title  obtained 
by  dure^  will  be  protected  in  a  honajide  purchaser,  there- 
fore, it  was  error  in  the  court  in  ruling  out  the  testimony 
offered  to  prove  that  fact ;  that  a  deed  obtained  by  duress 
stands  upon  the  same  footing  as  a  deed  made  by  one  who  is 
non  compos  Tnentis^  and  passes  no  title  to  the  vendee,  although 
he  may  be  a  hona  fide  purchaser.  In  the  latter  case,  the 
person  who  is  non  compos  m^enUs  has  not  sufficient  capacity 
to  make  a  contract ;  whereas,  in  cases  of  fraud  or  duress  (and 
our  Code  places  both  on  the  same  footing)  the  person  exe- 
cuting the  deed  had  sufficient  capacity  to  execute  it,  but  that 
capacity  was  induced  by  fraud,  or  influenced  by  duress,  to 
execute  the  deed,  and  therefore  the  title  passed  to  the  vendee, 
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who  was  no  party  to  the  fraud  or  dorese,  and  who  had  no 
knowledge  thereof  at  the  time  of  his  purchase  of  the  property 
and  obtaining  his  title  thereto.  The  title  of  a  honajide  pur- 
chaser of  property,  obtained  by  fraud  or  duress,  without  no- 
tice thereof,  would  have  been  protected  by  the  common  law 
without  the  aid  of  the  Code,  and  the  2640th  section  thereof, 
in  relation  to  a  title  obtained  by  fraud,  is  only  cumulatiye  of 
the  common  law,  and  the  fact  that  the  word  duress  is  omitted 
in  that  section,  does  not  alter  or  repeal  that  principle  of  the 
common  law  which  protects  a  title  obtained  by  duress  in  a 
bona  fide  purchaser  without  notice. 

2.  Besides,  it  appears  from  the  evidence  in  the  record, 
that  the  deed  in  question  was  executed  in  January,  1869,  by 
Mrs.  Bazemore,  and  that  she  acquiesced  in  what  had  been 
done  without  complaint,  until  the  commencement  of  this 
suit  for  the  land  in  April,  1872.  It  would  seem,  therefore, 
that  she  would  be  estopped  from  insisting  on  the  plea  of 
duress  at  this  late  day,  as  against  a  bona  fide  purchaser  of 
the  land  without  notice  of  the  duress  of  which  she  now  com- 
plains. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Julia  A.  Turner,  plaintiff  in  error,  vs,  James  Grubbs,  de- 
fendant in  error. 

Where  the  Judgment  was  rendered  in  May,  1866,  and  execution  did  not 
issue  until  June,  1878,  the  judgment  was  dormant 

Statute  of  Limitations.    Judgments.    Before  Judge  Pee- 
PLES.     Clayton  Superior  Court.     September  Term,  18Y6. 

Report  unnecessary. 

Speer  &  Stewart,  by  brief,  for  plaintiff  in  error. 
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L.  J.  Glenn  &  Son  ;  John  L.  Hopkinb,  by  brief,  for  de- 
fendant. 

Bleckley,  Jndge. 

This  ease  was  not  argued.  It  was  submitted  on  the  briefs 
of  counsel,  and  the  defendant  in  error  cited  only  55  Ga,^ 
274.  The  cases  in  61  /J.,  555,  and  53  /J.,  41,  were  not 
brought  to  our  attention,  nor  did  we  consult  them,  until 
after  the  judgment  of  reversal  was  made  up  and  announced. 
The  bearing  of  these  two  authorities  may  be  thought  to  be 
opposed  to  that  judgment;  but  they  are  not  directly  in 
point,  and  we  rather  think  we  have  not  missed  the  meaning 
of  the  act  of  1869,  in  holding  that  the  issuing  of  execution 
"Within  seven  years,  on  a  judgment  rendered  c^ter  June  1st, 
1865,  was  necessary,  in  order  to  prevent  dormancy.  We 
followed  the  vialogy  of  the  cases  decided  on  promissory 
notes,  etc.,  in  49  Ga.,  424, 431,  and  66  lb.,  684.  It  is  only 
judgments  rendered  after  June  1st,  1865,  that  we  consider 
affected  by  the  analogy.  Domestic  judgments  rendered 
prior  to  that  time,  and  not  dormant  at  the  date  of  the  act 
of  1869,  were  not  acted  upon  by  that  statute  in  any  way. 
As  to  them,  the  limitation  laws  were  suspended  during  the 
war,  and  up  to  the  establishment  of  civil  government  in 
July,  1868,  and  the  suspension  has  not  been  cut  down  or 
counted  out.  On  examination,  we  think  that  every  case 
heretofore  ruled — ^not  in  all  that  was  said,  but  in  all  that 
was  decided — will  be  found  to  square  with  the  distinction 
which  we  liave  suggested.  The  subject  of  limitation,  as  to 
judgments,  comprehends  the  period  within  which  donnancy 
'will  take  place,  as  well  as  the  period  after  donnancy  within 
which  proceedings  to  revive  must  begin.  50  G^a.,  163. 
With  the  latter  branch  of  the  subject,  the  second  section  of 
the  act  of  1869  deals  in  express  terms,  as  to  certain  judg- 
ments. The  eighth  section  then  declares,  ^^  that  all  cases  of 
the  character  mentioned  in  any  section  of  this  act,  which 
have  arisen,  or  in  which  the  right  of  action  or  the  liahUity 
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bas  accrued,  or  the  contract  has  been  nude  since  the  first  of 
June,  18t>5,  shall  he  controlled  and  governed  b^  the  limita- 
tion laws  as  set  forth  in  the  Hevised  Code  of  C^eorgia, 
adopted  by  the  new  constitution  of  this  state."  The  case  of 
judgments  is  one  of  the  cases  mentioned  in  the  second  eec- 
tion  of  the  act.  When  a  judgment  is  rendered,  the  liability 
to  execution  accrnee.  By  the  Code,  section  2914,  execution 
mast  issue  within  seven  jears  from  the  rendition  of  judg- 
ment, or  the  judgment  will  be  dormant ;  and  within  three 
years  thereafter  tiie  judgment  must  be  revived,  if  revived 
at  all,  by  scire  faoiaa.  Thus,  according  to  the  Code,  where 
no  execution  issues  within  the  time  prescribed,  scire faciat 
to  revive  must  be  brought  within  ten  years  from  the  time 
the  judgment  is  rendered.  All  this  is  limitation,  and  the 
eighth  section  of  the  act  of  1869,  above  quoted,  in  so  far  as 
it  applies  to  judgments  rendered  after  June  1st,  1865,  puts 
them  under  the  "  limitation  laws  ae  set  forth  in  the  Code." 
"  Limitation  laws "  include  more  than  those  provisions  re- 
lating simply  to  the  bringing  of  actions.  They  embrace,  as 
well,  according  to  repeated  rulings  of  this  court,  regnlationf 
for  keeping  judgments  alive.  It  is  only  by  thus  construing 
them,  that  these  regulations  can  be  held  to  have  been  sug- 
pended  at  all.  If  they  can  be  si 
limitation  laws,  they  can  be  se 
same  name. 

Judgment  reversed. 


Jesse  J.  Bkadford,  trustee,  plai 
TEE  Lot  Company  of  thb  C 
fendante  in  error. 

1.  The  execution  muet  follow  the  Juc 
is  agikiiiBt  the  "Water  Lot  Compan 
the  execution  agatost  the  "  Water  I 
not  follow  the  judgment    The  nai 
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essence,  and  a  change  of  name  in  the^./a.  from  that  by  which  it  is 
sued  and  judgment  entered  up  against  it,  is  a  material  variance. 

2.  The  claimant  may  take  advantage  of  such  variance,  and  though  it 
may  be  amendable  the  levy  must  fall. 

3.  If  the  same  party  has  litigated  with  the  plaintiff  in  Jl,  fa.  he  should 
raise  such  an  objection  to  ihe^.  fa.  at  an  early  stage  of  the  litiga- 
tion, and  failing  to  do  so,  he  will  be  estopped  afterwards;  but  the 
claimant  is  not  the  same  party  as  the  defendant  in  ft.  fa.  so  as  to 
make  this  rule  applicable  to  it,  if  it  be  a  different  corporation  from 
the  defendant  in^./a.,  though  it  own  a  majority  of  stock  in  the  de- 
fendant in^./a. 

Judgments.  Executions.  Levy  and  Sale.  Claim.  Es- 
toppel. Before  Judge  Ckawford.  Muscogee  Superior 
Court.     November  Term,  1876. 

Reported  in  the  opinion. 

R.  J.  Moses;  Blandfobd  &  Garrard,  for  plaintiff  in 
error. 

James  Johnson  ;  Peabody  &  Brannon,  for  defendants. 

Jackson,  Judge. 

Bradford  obtained  a  judgment  against  the  Water  Lot 
Company  of  the  City  of  Columbus ;  execution  was  issued 
thereon  and  levied  upon  certain  lots  of  land  as  the  property 
of  said  company.  The  Eagle  and  Phoenix  Manufacturing 
Company  claimed  these  lots.  On  the  trial  of  this  claim 
case,  the  record  of  the  judgment  and  execution  was  in  evi- 
dence before  the  court  and  jury ;  whereupon  counsel  for 
the  claimant  moved  to  dismiss  the  levy  upon  the  execution 
on  the  ground  that  the  execution  did  not  follow  the  judg- 
ment; the  court  sustained  the  motion  and  dismissed  the 
levy,  and  the  question  before  us,  the  plaintiff  in  ^.  fa,  hav- 
ing excepted,  is,  ought  the  levy  to  have  been  dismissed  ? 

The  suit  was  against "  the  Water  Lot  Company  of  the  City 
of  ColtmJmSy^  the  judgment  was  entered  up  against  "the  Wa- 
ter Lot  Company  of  the  City  of  Columbus,"  but  the  execution 
was  against  "the  Water  Lot  Company" — leaving  out  the 
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words  "  of  the  City  of  Columbas."  The  plaintiff  in  /.fa. 
resieted  the  motion  to  dismiae  the  levy  on  the  ground  tiut 
there  waa  no  other  corporation  within  the  city  of  Columbne 
of  the  name  of  the  Water  Lot  Company  except  this  corpo- 
ration ;  and  on  the  gronnd  that  the  Eagle  and  Phcenix 
Manufacturing  Company  was  in  effect  the  same  corpon- 
tion  as  the  said  Water  Lot  Company,  and  that  the  Water 
Lot  Company  of  the  City  of  ColumbuB  had  filed  an  affida- 
vit of  illegality  against  tlie  plaintifPa  fi.fa.,  and  had  filed 
a  bill  in  equity  to  enjoin  the  aaid  fi-fa-  without  making 
any  objection  to  the  same,  because  it  did  not  follow  the 
judgment,  and  that  the  claimant  was  thereby  estopped  from 
raising  this  objection  at  this  late  stage  in  the  litigation. 

1.  The  execution  must  follow  the  judgment ;  the  judg- 
ment is  against  the  Water  Lot  Company  of  the  City  of  Co- 
lumbus; the  execution  is  against  the  Water  Lot  Company; 
therefore  the  execution  does  not  follow  the  judgment — 
Code,  §3636.     Is  this  variaace  substantial  f     The  name  of 
a  corporation  is  of  its  very  essence ;  by  that  name  it  is  em- 
powered to  sue,  and  by  it  it  is  liable  to  be  sued ;  the  name 
of  it  is,  therefore,  of  its  substa 
in  all  legal  proceedings  by  that 
a  different  name,  the  suit  woi 
sned  by  its  right  name  and  jnd 
it  by  its  right  name,  but  the  e: 
by  a  different  name,  the  vari 
Ames,  599 ;  14  Ga.,  280. 

There  can  be  no  doubt  that 
vantage  of  any  defect  in  the  eX' 
could  do ;  and  whilst  this  defe 
that  the  levy  must  fall — Code, 
629. 

3.  The  only  question  that 
does  the  fact  that  the  defenda 
litigated  with  this  plaintiff  in  r 
an  affidavit  of  illegality  and  by 
the  fact  that  this  claimant  was 
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tion  the  owner  of  a  majority  of  stock  in  the  defendant  in 
fi.fd.^  eetop  the  claimant  from  making  the  objection  at  this 
time?  There  can  be  no  doubt  that  tlie  defendant  mfi,fa. 
would  be  estopped — 1  Kelly ^  463 ;  but  is  the  claimant,  be- 
cause it  owned  a  majority  of  the  stock  of  the  defendant, 
the  same  party  with  the  defendant  so  as  to  apply  this  rule 
of  estoppel  to  it?  Estoppels  are  not  favored  by  courts. 
The  stockholder  in  a.  company  is  not  the  company.  If  he 
owns  a  few  shares  of  the  stock,  less  than  a  majority,  he  cer- 
tainly cannot  control  its  litigation  ;  and  even  if  he  owned 
a  majority  of  the  stock  he  cannot  ordinarily  control  it  except 
by  a  change  of  the  directors,  and  this  can  be  done  ordinarily 
only  at  the  meeting  where  these  directors  are  elected.  Du- 
ring the  progress  of  the  litigation  the  stockholder,  whether 
he  owned  little  or  much  stock,  has  no  right  to  interfere. 
At  this  term  this  court  held  that  a  stockholder  had  no  legal 
right  to  file  a  plea ;  how  then  can  he  be  bound  by  the  neglect 
of  the  corporation  to  file  pleas,  or  to  take  exceptions  to  evi- 
dence, or  otherwise  to  mismanage  the  case  ?  It  is  true  that 
persons  connected  with  both  these  corporations  seem  to  have 
participated  in  the  management  of  this  litigation,  but  not 
sufficiently  so,  we  think,  to  make  both  one  party. 

For  these  reasons  we  are  not  prepared  to  hold  that  the 
claimant,  the  Eagle  and  Phoenix  Manufacturing  Company, 
is  estopped  by  the  failure  of  the  Water  Lot  Company  of 
the  City  of  Columbus  to  except  to  this  fi^fa.^  though  the 
former  company  may  have  owned  a  majority  of  stock  in 
the  latter  company.  We  think,  therefore,  that  the  court 
did  not  err  in  dismissing  the  levy. 

Judgment  affirmed. 


19 
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Sarah  Collins,  administratrix,  et  dl,^  plaintifEs  in  error,  v%, 
Jebemiah  G.  Stephens,  defendant  in  error. 

[Jackson,  Judge,  haviog  been  of  counsd,  did  oot  preside  in  this  case.] 

Complainant  alleged  that  he  held  an  execution  against  defendant's  in- 
testate; that  defendant  had  caused  to  be  sold  by  the  sheriff  certain 
property  under  an  execution  in  favor  of  the  estate  which  she  repre- 
sented; that  this  property  was  bid  off  by  one  of  the  heirs  as  agent 
for  the  administratrix,  but  no  part  of  the  purchase  money  had  yet 
been  paid.  He  prayed  that  the  sheriff  be  compelled  to  collect,  and 
the  purchaser  to  pay,  the  amount  of  his  bid,  and  that  the  money  be 
applied  to  complainant's^,  fa. 

Held,  that  a  demurrer  to  the  bill  should  have  been  sustained.  Com- 
plainant's remedy  against  the  administratrix  and  her  securities,  in 
case  she  fails  to  discharge  her  duty,  is  ample  and  complete. 

Equity.    Levy  and  Sale.    Sherife.    Before  Judge  Wbioht. 
Mitchell  Superior  Court.    May  Term,  1876. 

Reported  in  the  decision. 

R.  F.  Lton  ;  J.  H.  Spenoe,  for  plaintiflBs  in  error. 

D.  A.  Vason  ;  Strozer  &  Smtth,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
ants, praying  for  relief  and  injunction  upon  substantially  the 
following  statement  of  facts :  that  in  1862  the  complainant  ob- 
tained a  judgment  against  one  William  Collins,  then  in  life, 
but  since  dead,  for  the  sum  $1,457.99,  besides  interest ;  that 
Sarah  Collins,  of  the  county  of  Thomas,  became  his  admin- 
istratrix ;  that  she  held  a  fi.fa,  from  Mitchell  superior  court, 
belonging  to  the  estate  of  which  she  was  administratrix  as 
aforesaid,  founded  upon  notes  given  by  one  Patillo  for  two 
lots  of  land  in  Mitchell  county;  that  said  execution  was 
levied  upon  said  two  lots  of  land  by  the  sheriff  of  said  county, 
and  sold  by  him  for  the  sum  of  $1,025.00,  and  bid  off  by 
one  Charles  Collins,  one  of  the  heirs  at  law  of  William  Col- 
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lins,  as  the  agent  of  said  administratrix,  for  the  estate ;  that 
complainant  placed  his  fi,fa.  in  the  hands  of  the  sheriff  to 
claim  the  money ;  that  no  money  has  been  paid  to  the  sheriff 
by  the  purchaser  of  said  land  so  that  his^.ya.  can  claim  it, 
and  that  if  said  administratrix  gets  possession  of  said  money 
it  will  not  be  applied  to  the  payment  of  his^./a.,  etc.  To 
this  bill,  and  the  amendments  thereto,  the  defendants  de- 
murred. The  court  overruled  the  demurrer,  and  the  de- 
fendants excepted. 

The  sole  question  made  by  the  bill  of  exceptions  is,  did 
the  court  err  in  overruling  the  defendants'  demurrer?    The 
object  and  scope  of  the  complainant's  bill,  as  we  understand 
it,  is  to  compel  the  administratrix  of  William  Collins  to  force 
the  sheriff  of  Mitchell  county  to  collect  the  proceeds  of  the 
sale  of  the  land  in  that  county,  sold  under  her  fi,  fa,  as  ad- 
ministratrix of  Collins,  against  Patillo,  and  to  compel  the 
purchaser  of  said  land  to  pay  the  amount  of  his  bid  therefor 
tliat  the  same  may  be  applied  to  the  payment  of  his  fi.  fa, 
against  the  intestate,  William  Collins.     What  legal  or  equit- 
able right  the  complainant  has  to  interfere  in  the  manner 
proposed  in  his  bill  with  the  conduct  of  the  administratrix 
of  Collins  in  collecting  the  assets  of  her  intestate's  estate  in 
the  county  of  Mitchell,  for  the  purpose  of  having  his  y?. /a. 
paid  out  of  said  assets,  even  if  it  had  been  shown  that  his 
claim  against  the  estate  was  of  the  highest  dignity,  is  not  at 
all  apparent  to  us.    If  the  administratrix  fails  to  perform  her 
duty  in  collecting  the  assets  of  her  intestate's  estate,  or  wastes 
the  same,  to  the  injury  of  the  creditors  thereof,  she  and  her 
securities  on  her  administration  bond  are  responsible  for  such 
injury.    To  file  a  bill  on  the  equity  side  of  the  court  to  com- 
pel an  administratrix,  the  sheriff,  and  the  purchaser  of  prop- 
erty at  a  sheriff's  sale,  sold  under  an  execution  controlled  by 
the  administratrix,  to  bring  into  court  the  proceeds  of  the 
sale  of  that  property  so  as  to  enable  a  particular  judgment 
creditor  to  have  the  same  applied  to  the  payment  of  hisy?.y«., 
which  he  had  placed  in  the  sheriff's  hands  to  claim  the  money, 
would  be  a  novel  and  extraordinary  proceeding  in  view  of 
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the  rights,  duties  and  responsibilities  of  administrators  of 
intestates'  estates — so  novel,  and  so  extraordinary,  that  we 
reverse  the  judgment  of  the  court  below  in  overruling  the 
defendants'  demurrer  to  the  complainant's  bill. 
Judgment  reversed. 


Eliza  A.  McCaskill  et  al.j  plaintifGs  in  error,  vs.  Josiah  L. 
Warben  et  al.j  surviving  partners,  defendants  in  error. 

1.  That  a  writ  of  error  is  pending,  to  an  order  made  at  chambers  con- 
tinuing an  application  for  receiver  until  the  hearing,  is  no  obstacle 
to  granting  the  application,  on  the  same  bill  and  same  facts,  in  term 
time,  and  before  the  main  case  is  brought  on  for  final  hearing.  To 
postpone  a  discretionary  remedy,  is  not  to  bar  it. 

2.  Discretion  not  abused. 

Equity.  Continuance.  Receivers.  Practice  in  the  Su- 
perior Court.  Before  Judge  Clark.  Macon  Superior 
Court.     December  Term,  1876. 

This  was  a  bill  in  equity,  filed  by  Mrs.  McCaskill  and  her 
children,  against  J.  W.  Lathrop  &  Company,  and  other 
creditors  of  her  husband,  Murdock  McCaskill,  to  enjoin 
them  from  taking  possession  of  and  levying  upon  certain 
property,  alleging  that  it  was  the  proceeds  of  a  trust  estate 
created  by  her  father's  will,  for  the  benefit  of  herself  and 
children.  Lathrop  &  Company  answered,  denying  all  the 
material  charges  of  the  bill,  and,  by  way  of  cross-bill,  asked 
the  appointment  of  a  receiver,  to  take  charge  of  and  hold, 
subject  to  the  final  decree,  the  plantation  to  which  they 
held  a  deed  from  Murdock  McCaskill.  They  alleged  that 
the  title  to  this  place  had  been  in  the  said  Murdock  McCas- 
kill until  he  conveyed  it  to  them,  in  satisfaction  of  his  in- 
debtedness. 

This  application  for  a  receiver  came  up  at  a   regular 
term  of  Macon  superior  court.     Complainants  objected  to 
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its  proceeding  then  upon  the  ground  that  a  prior  application, 
made  in  vacation,  had  been  postponed  by  the  chancellor 
until  the  hearing,  exception  taken  to  such  decision,  and  no 
reinittitur  had  yet  been  returned  and  entered  on  the  minutes. 
No  new  matter  was  presented  as  having  arisen  since  the 
continuance.  The  chancellor  directed  the  case  to  proceed, 
and  complainants  excepted.  The  application  was  granted, 
and  a  receiver  appointed. 

In  the  course  of  the  litigation  James  W.  Lathrop,  senior, 
died.  The  case  proceeded  in  the  names  of  Josiah  L.  Warren 
and  James  W.  Lathrop,  junior,  as  surviving  partners. 

Hawkins  &  Hawkins,  for  plaintiffs  in  error. 

No  appearance  for  defendants. 

Bleckley,  Judge. 

1.  When,  in  an  equity  cause,  an  application  for  a  receiver, 
made  in  vacation,  has  been  continued  till  the  hearing,  and 
a  writ  of  error  to  the  order  of  continuance  has  been  sued 
out,  it  is  competent  for  the  judge,  during  the  term  of  the 
superior  court,  and  before  any  remittitur  from  the  supreme 
court  has  been  returned,  to  bring  on  the  cause  for  a  hearing, 
as  to  the  application,  and  to  appoint  a  receiver,  though  the 
main  case  be  not  heard,  and  though  no  new  matters  bearing 
on  the  merits  of  the  application  have  arisen.  To  postpone 
a  discretionary  remedy,  such  as  that  of  appointing  a  re- 
ceiver, is  not  to  bar  it. 

2.  On  the  facts  contained  in  the  record,  the  appointment 
of  a  receiver  was  not  the  usurpation  of  power,  nor  the  abuse 
of  power. 

Judgment  affirmed. 
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Mahala  Hays,  plaintiff  in  error,  vs.  Cablton  B.  Callaway, 

defendant  in  error. 

1,  Where  one  party  to  the  contract  is  dead,  the  other,  If  a  party  to  the 
record,  is  not  competent  to  testify  to  any  transactions  touching  said 
contract,  or  varying  its  terms,  or  in  respect  to  its  fulfilment  or  not 
by  the  dead  party. 

2.  An  instrument  as  follows:  "December  28,  1869.  I  do  this  day  agree 
to  pay  C.  B.  Callaway  fourteen  hundred  pounds  of  good  middling 
cotton  by  the  1st  of  September,  1870,  for  one  bay  horse,  known  as 
the  Bill  horse;  in  case  of  any  failure  on  my  part,  then  the  horse 
shall  be  returned  to  C.  B.  Callaway  in  good  order,"  passed  the  title 
in  the  horse  to  the  purchaser,  and  if  the  price  was  not  paid,  or  the 
horse  returned,  by  the  Ist  of  September,  1870,  Callaway  had  the 
right  then  to  sue,  and  if  he  did  not  sue  until  March,  1875,  his  ac- 
tion was  barred  by  the  statute  of  limitations. 

Witness.  Contracts.  Title.  Statute  of  Limitations.  Be- 
fore Judge  Clabk.    Lee  Superior  Court.     March  Term, 

1876. 

Reported  in  the  opinion. 

Fred.  H.  West,  by  brief,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Jackson,  Judge. 

This  was  an  action  of  trover  brought  by  Callaway  against 
Mahala  Hays  to  recover  a  horse.  The  horse  was  transferred 
to  Mahala's  husband,  a  colored  man,  who  kept  it  till  his 
death,  nearly  five  years  after  the  trade,  and  then  left  it  in 
possession  of  his  widow.  Callaway  then  sued  the  widow 
for  the  horse.  The  jury,  under  the  charge  of  the  court, 
found  for  the  plaintiff,  Callaway ;  the  defendant  moved  for 
a  new  trial  on  two  grounds,  both  of  which  were  overruled, 
and  she  excepted. 

1.  Callaway  was  offered  as  a  witness  to  prove  that  Hays 
merely  kept  the  horse  without  asserting  title,  and  had  never 
paid  for  him  under  the  contra<5t.     He  was  objected  to  as  in- 
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competent ;  the  court  held  him  to  be  a  competent  witness 
to  prove  these  facts,  and  the  first  question  is,  was  he  compe- 
tent ?  We  think  not.  He  was  a  party  to  the  record,  and 
was  called  to  testify  about  transactions  with  the  other  party 
to  the  contract,  who  was  dead,  touching  that  contract,  its 
performance  or  non-performance,  and  the  manner  in  which 
the  horse  was  held  under  the  contract,  varying  its  written 
tenns,  and  their  effect.  The  contract  was  in  writing,  and 
reads  as  follows :  "  I  do  this  day  agree  to  pay  C.  B.  Calla- 
way fourteen  hundred  pounds  of  good  middling  cotton  by 
the  Ist  of  September,  1870,  for  one  bay  horse,  known  as 
the  Bill  horse ;  in  case  of  any  failure  on  my  part,  then  the 
horse  shall  be  returned  to  C.  B.  Callaway  in  good  order." 
The  facts  proven  by  Callaway  were,  that  Hays  did  not  pay 
him  for  the  horse,  and  afterwards  agreed  to  keep  him  as 
Callaway's  horse.  Hays  was  not  alive  to  confront  Callaway 
on  these  vital  issues,  and  Callaway  was  not  competent  to 
prove  them. 

2.  This  contract  was  made  in  1869,  and  payment  was  to 
be  made  in  September,  1870,  or  the  horse  to  be  returned. 
The  court  charged  that  no  title  passed  to  Hays  by  the  con- 
tract, and  the  right  of  action  in  Callaway  did  not  accrue  un- 
til Hays  set  up  title ;  and  this  is  the  second  error  complained 
of ;  and  again  we  differ  with  the  presiding  judge.  The  title 
did  pass,  we  think.  The  breach  of  the  contract  of  payment, 
or  the  return  of  the  horse,  was  made  in  September,  1870, 
and  Callaway  could  then  sue.  Failing  to  sue  until  1875,  he 
wafi  barred. 

Let  the  judgment  be  reversed,  and  a  new  trial  be  granted. 
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Guernsey,  Babtram  &   Hendrix,  plaintiffs  in   error,  vs. 
Virginia  C.  Beeves,  defendant  in  error. 

[Jackson,  Judge,  bAvlng  been  of  counsel,  did  not  preside  in  this  case.] 

1.  When  an  attachment  is  levied  on  a  house  and  lot,  in  i>os8e68ion  of  and 
claimed  by  a  third  person,  and  the  sheriff,  in  his  entry,  states  that  a 
copy  of  such  levy  was  served  on  the  claimant,  such  statement  is  in- 
admissible to  bind  claimant,  as  the  law  does  not  require  notice  of 
the  levy  to  be  given  as  set  forth  in  the  return. 

2.  The  fact  that  the  defendant  to  an  equity  cause  files  an  answer  in  the 
nature  of  a  cross-bill,  does  not  entitle  him  to  the  opening  and  con- 
clusion of  the  argument. 

3.  Where  sub-contractors  file  a  mechanic's  lien  against  the  property  of 
the  owner,  for  work  done  and  materials  furnished  to  the  original 
contractors,  and  the  owner  settles  in  full  with  the  latter  without 
notice  of  any  claim  of  the  sub-contractors,  such  sub-contractors 
have  no  lien. 

OflBicers.  Evidence.  Attachment.  Equity.  Practice  in 
the  Superior  Court.  Mechanic's  Lien.  Before  Judge  Hill. 
Bibb  Superior  Court.    April  Adjourned  Term,  1876. 

Eeported  in  the  decision. 

Lyon  &  Nisbet  ;  B.  K.  Hines,  for  plaintifb  in  error. 

Lanier  &  Anderson,  Hill  &  Harris,  for  defendant 

Warner,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions  in  this 
case,  that  Mrs.  Reeves,  on  the  2nd  of  November,  1871,  em- 
ployed Parmenter  &  Seay,  as  contractors,  to  build  her  a 
house  upon  her  own  lot  in  the  city  of  Macon,  according  to 
the  terms  stipulated  in  a  written  contract  executed  by  the 
parties ;  that  Mrs.  Reeves  paid  the  contractors,  Parmenter  & 
Seay,  for  building  the  house  all  that  she  owed  them  accord- 
ing to  her  contract  with  them.  It  also  appears  that  Guern- 
sey, Bartram  &  Hendrix  were  lumber  dealers  and  mechanics, 
running  a  planing  mill,  etc.,  and  as  such  mechanics,  fum- 
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ished,  at  the  request  of  Parmenter  &  Seay,  the  contractors, 
lumber,  and  materials  and  work  thereon  for  the  building  of 
Mtb.  Eeeves'  house,  to  the  value  of  $608.24.    It  does  not 
appear  that  Mrs.  Eeeves  had  any  knowledge  that  Guernsey, 
Bartram  &  Hendrix  had  done  any  work  on  the  house,  or 
had  furnished  any  of  the  materials  for  the  building  thereof. 
On  the  22nd  of  January,  1872,  Guernsey,  Bartram  &  Hen- 
drix recorded  a  mechanic's  lien  on  the  house  and  premises 
on  wliich  it  was  erected,  for  the  amount  of  their  account,  for 
work  and  materials  furnished  said  Parmenter  &  Seay  for  the 
building  of  said  house  on  said  lot.     The  proceeding  to  en- 
force the  lien  was  commenced  by  an  attachment  in  favor  of 
the  plaintiffs,  Guernsey,  Bartram  &  Hendrix,  against  Par- 
menter &  Seay,  who  had  absconded,  and  by  levying  it  on  the 
house  and  lot,  which  was  claimed  by  Mrs.  Eeeves,  who  filed 
a  bill  to  enjoin  that  proceeding,  to  which  the  plaintiffs  in 
attachment,  and  defendants  to  the  bill  of  Mrs.  Eeeves,  filed 
their  answer,  and,  in  the  nature  of  a  cross-bill,  set  up  their 
mechanic's  lien.    When  the  case  came  on  for  trial,  the  de- 
fendants in  the  original  bill,  Guernsey,  Bartram  &  Hendrix, 
offered  in  evidence  the  attachment,  with  the  entry  of  the 
levy  thereon  made  by  the  sheriff,  from  which  it  appeared 
that  the  following  words  were  written  thereon:  "Served 
Mrs.  Virginia  Eeeves  with  a  copy  of  the  above  and  foregoing 
levy."     The  court,  on  objection  being  made  thereto,  ruled 
out  the  foregoing  words  as  evidence,  for  the  reason,  as  stated 
by  the  presiding  judge  in  the  bill  of  exceptions,  that  said 
words,  above  quoted,  did  not  appear  to  be  so  connected  with 
the  balance  of  said  levy  as  to  form  a  part  thereof,  and  because 
tie  said  words  appeared  to  have  been  written  with  different 
ink,  and  in  a  different  handwriting,  to  which  the  defendants, 
Guernsey,  Bartram  &  Hendrix,  excepted.     The  defendants 
claimed  the  right  to  open  and  conclude  the  argument  to 
the  jury  on  the  ground  that  they  occupied  the  position  of 
complainants  in  their  answer,  in  the  nature  of  a  cross-bill, 
which  the  court  refused,  and  they  excepted.     The  court 
charged  the  jury  that  Guernsey,  Bartram  &  Hendrix  did 
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not  have  a  mechanic'B  lien  on  the  house  and  lot  of  Mrs. 
Beeves  if  the  f or^i^ing  facte,  as  claimed  by  them,  were 
true ;  whereupon  they  excepted. 

1.  There  was  no  error  in  ruling  out  the  words  objected 
to  as  not  being  a  part  of  the  levy  made  by  the  sheriff  on 
the  property  attached.  The  law  did  not  make  it  the  duty 
of  the  sherifi  to  give  Mrs.  Beeves  notice  of  the  levy  of  the 
attachment,  if  she  was  in  possession  of  the  property,  as  it 
does  when  the  sheriff  levies  an  execution  on  land.  There- 
fore it  was  not  legal  evidence  of  notice  to  Mrs.  Beeves  of 
the  levy  of  the  attachment ;  and  if  it  had  been,  we  do  not 
perceive  its  relevancy  as  to  the  main  question  in  issue  be- 
tween the  parties. 

2.  Mrs.  Beeves  was  the  complainant  in  the  original  bill 
filed  in  the  cause,  and  her  counsel  were  entitled  to  open  and 
conclude  the  argument  to  the  jury,  notwithstanding  the  de- 
fendants' answer,  in  the  nature  of  a  cros&-bill,  had  been  filed 
thereto. 

3.  By  the  1959th  section  of  Irwin's  Bevised  Code,  it  was 
declared  that  "  All  mechanics  who  have  taken  no  personal 
security  therefor,  shall  have  a  lien  on  every  house,  or  other 
property,  and  the  premises  to  which  it  shall  be  attached,  for 
work  done  or  materials  furnished  in  building  or  repairing 
such  house  or  other  property,  which  lien  shall  be  superior 
in  dignity  and  of  higher  claim  than  any  other  incumbrance, 
without  regard  to  date ;  and  such  lien  upon  the  improve- 
ments made  by  the  mechanic  shall  attach  to  them  without 
regard  to  the  title."  The  lumber  and  materials  furnished, 
and  work  done,  by  Guernsey,  Bartram  &  Hendrix  were  not 
furnished  to  Mrs.  Beeves  on  the  faith  and  security  of  her 
property  for  the  payment  therefor ;  but  on  the  contrary,  the 
lumber  and  materials  were  furnished,  and  work  done,  by 
them  for  Farmenter  &  Seay,  to  enable  the  latter  to  build  a 
house  for  Mrs.  Beeves,  and  the  lumber,  materials  and  work 
thereon,  furnished  and  done  by  Guernsey,  Bartram  &  Hen- 
drix for  that  purpose,  were  furnished  and  done  by  them  on 
the  personal  credit  and  security  of  Farmenter  &  Seay,  and 
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not  on  the  credit  of  Mrs.  Eeeves,  or  of  her  property. 
Guemaejy  Bartram  &  Hendrix  furnished  the  lumber,  mate- 
rials and  work,  as  charged  in  their  bill  of  particulars,  on  the 
personal  security  of  Parmenter  &  Seay  for  the  payment 
therefor ;  and  that  being  so,  they  had  no  mechanics's  lien  on 
the  house  and  lot  of  Mrs.  Beeves,  on  the  statement  of  facts 
disclosed  in  the  record. 
Let  the  judgment  of  the  court  below  be  afl^med. 


Isaac  B.  Brinson,  trustee,  plaintiff  in  error,  vs,  Chakles 
Wessolowsky,  administrator,  defendant  in  error. 

After  afflrmance,  by  the  supreme  court,  of  a  final  decree,  directing, 
among  other  things,  the  sale  of  certain  property,  equity  will  not  en- 
Join  the  sale,  at  the  inatance  of  a  party  to  the  decree,  where  no  sub- 
stantial ground  for  injunction  appears,  but  what  was,  or  might 
have  been,  presented  for  adjudication  in  the  cause  in  which  the 
decree  was  rendered.  The  matter  of  the  controversy  must  be  re- 
garded as  res  a4fudicata. 

Equity.  Judgments.  Hes  Adjudicata,  Before  Judge 
Hansell.  Dougherty  County.  At  Chambers,  December 
2l8t,  1876. 

Reported  in  the  opinion. 

C.  B.  WooTKN ;  W.  T.  Jonbs,  for  plaintiff  in  error. 

Warken  &  HoBBS,  for  defendant. 

Bleckley,  Judge. 

An  administrator  filed  a  bill  to  marshal  assets  and  settle 
priorities.  Before  the  cause  was  disposed  of,  a  homestead 
in  the  assets  was  claimed  by  a  trustee,  in  behalf  of  minor 
children,  and  the  same  was  allowed  by  the  ordinary.  The 
troBtee  was  made  a  party  to  the  bill,  answered  it,  and  set 
up  in  his  answer,  by  way  of  cross-bill,  a  right  to  the  home- 
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stead  property,  and  prayed  for  injunction  restraining  the 
creditors  and  the  administrator  from  selling  it.  By  the 
same  answer  and  cross-bill,  he  attacked  the  validity  of  va- 
rious claims  against  the  estate.  A  decree  was  rendered,  de- 
claring what  claims  were  valid,  prescribing  the  order  of 
their  payment,  allowing  a  sum  of  money  in  lieu  of  home- 
stead, and  directing  all  the  property  to  be  sold  by  the  admin- 
istrator, preliminary  to  a  distribution  of  the  proceeds  under 
the  decree.  Several  of  the  parties,  among  them  the  trustee, 
excepted  to  the  decree,  and  it  was  affirmed  by  the  supreme 
court.  Afterward,  the  administrator  being  about  to  sell,  in 
terms  of  the  decree,  the  trustee  filed  a  bill  against  him,  and 
prayed  for  injunction  to  restrain  the  sale  of  the  homestead 
property.  In  this  new  bill,  no  equity  was  alleged  against 
making  the  sale,  but  what  was,  or  might  have  been,  pre- 
sented and  urged  prior  to  the  rendition  of  the  decree.  This 
being  so,  the  matter  of  the  new  bill  was  res  adjttdicaiOy 
and  the  injunction  was  properly  refused. 
Judgment  affirmed. 


Edmond  Davis,  plaintiff  in  error,  vs.  Eobeet  Morgan,  de- 
fendant in  error. 

Where  the  only  evidence  of  title  in  the  claimant  was  a  bond  for  titles 
from  the  defendant  in  ft.  fa.  to  the  claimant,  and  the  proof  wb3  that 
no  money  was  ever  paid  under  said  bond,  and  no  prescriptive  title 
had  ripened  in  the  claimant,  and  title  was  proved  in  the  defendant 
in  ft.  fa.  before  he  sold  to  the  claimant,  and  the  jury  found  for  the 
claimant,  the  court  below  was  right  in  granting  a  new  trial,  and  this 
court  will  not  interfere. 

Title.     Claim.    New  Trial.     Evidence.     Before  Judge 
Wright.    Mitchell  Superior  Court.    May  Term,  1876. 

Reported  in  the  opinion. 
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W.  C.  McCall,  by  brief,  for  plaintiff  in  error. 
No  appearance  for  defendant. 

Jackson,  Judge. 

Morgan  obtained  a  judgment  in  the  superior  court  of 
Mitchell  county,  against  Smith,  on  the  first  of  July,  1873, 
and  levied  it  upon  a  tract  of  land  which  was  claimed  by 
Davis,      The  jury  found  for  the  claimant,  but  the  court 
granted  a  new  trial,  and  claimant  excepted  to  the  judgment 
of  the  court  granting  the  new  trial. 
The  question  is :  Was  the  grant  of  the  new  trial  right  li- 
lt seems  from  the  evidence  that  the  title  to  this  land  was 
in  Henry  Smith,  the  defendant  in  ^-fa ,  in  1872,  and  Smitli 
sold  it  to  Davis  in  1873,  making  him  a  bond  for  titles,  but 
no  deed  to  the  land.    Davis  never  paid  a  dollar  for  it,  and 
the  question  seems  to  be,  did  the  bond  for  titles,  without 
payment  of  any  of  the  purchase  money,  pass  the  title  out  of 
defendant  in  fi.fa,  and  vest  it  in  the  claimant?    The  claim- 
ant went  into  possession,  but  held  it  but  a  year  or  so  when 
it  was  levied  upon.     His  bond  for  titles  was  older  than  the 
judgment,  but  it  was  no  title,  but  only  an  agreement  to  make 
title  on  a  condition  never  complied  with,  to-wit :  the  pay- 
ment of  the  purchase  money — ^not  a  dollar  of  which  has  been 
paid.     The  possession  of  the  claimant  never  ripened  into  a 
title  by  prescription,  and  we  cannot  see  what  title  he  had  to 
the  land  under  the  facts  proved.     Whether  or  not  the  parol 
evidence  of  defendant's  title  was  properly  admitted,  the  ab- 
sent deed  sufficiently  accounted  for,  it  is  unnecessary  to  de- 
cide, inasmuch  as,  if  the  judge  committed  any  error  on  that 
subject  it  will  be  corrected  on  the  next  trial,  if  the  deed  be 
not  then  on  hand  and  produced  in  evidence,  which  wiD  prob- 
ably be  the  case.     Indeed,  it  is  doubtful  whether  the  admis- 
sibility of  evidence  ought  to  be  considered  on  the  exception 
to  the  grant  of  a  new  trial.     However  that  may  be,  this  court 
is  always  reluctant  to  interfere  with  the  discretion  of  the 
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presiding  jndge  in  granting  a  new  trial  when  the  verdict,  in 
his  judgment,  is  decidedly  and  strongly  against  the  weight 
of  the  evidence. 
Judgment  affirmed. 


Stephen  B.  Bbinkley,  plaintiff  in  error,  vs.  The  State  of 

Geobgia,  defendant  in  error. 

1.  Where,  upon  a  trial  for  murder,  the  defense  was  insanity,  evidence 
that  the  defendant  was  generally  regarded  as  a  man  of  unsound 
mind,  and  that  such  was  his  reputation  before  the  commission  of 
the  alleged  offense,  was  properly  rejected. 

d.  Requests  which  are  prolix,  verbose,  confused,  and  calculated  to 
mislead  the  Jury,  should  not  be  given  in  charge;  and  more  especi- 
ally should  they  be  refused  when  they  are  based  upon  a  view  of  tbe 
case  unsupported  by  the  testimony. 

8.  Where  one  ground  of  the  motion  for  a  new  trial  was,  that  a  Juror 
was  incompetent,  and  affidavits  were  introduced  to  prove  state- 
ments made  by  him  before  trial,  showing  great  prejudice  against 
the  defendant,  and  the  prosecution  replied  by  affidavits  to  the  con- 
trary, including  one  from  the  Juror  himself,  the  decision  of  the 
court  below  overruling  the  motion  will  not  be  reversed.  The  Judge 
who  presided  had  a  much  better  opportunity  of  determining  upon 
the  character  and  credibility  of  the  Juror  and  the  witnesses,  than  a  re- 
viewing court  can  possibly  have. 

4.  The  insanity  which  the  law  recognizes  as  an  excuse  for  crime,  must 
be  siich  as  dethrones  reason,  and  incapacitates  an  individual  from 
distinguishing  between  right  and  wrong. 

Criminal  law.  Evidence.  Insanity.  Jury.  Charge  of 
Court.  Before  Judge  Buchanan.  Coweta  Superior 
Court.     September  Term,  1876. 

Reported  in  the  decision. 

P.  F.  Smtth  ;  L.  J.  Gabteell  ;  W.  F.  Wbight,  for  plain- 
tiff in  error. 

Samuel  W.  Habbib,  solicitor  general ;  Thomas  W.  La- 
tham ;  J.  B.  S.  Davk,  for  the  state. 
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Wabkbr,  Chief  JuBtice. 

The  defendant  was  indicted  for  the  offense  of  murder, 
and  charged  with  the  unlawful  killing  of  his  wife,  Eliza- 
beth Brinkley,  and  upon  his  trial  therefor,  was  found  guilty. 
The  defendant  made  a  motion  for  a  new  trial,  on  the  follow- 
ing grounds :  First,  because  the  court  erred  in  refusing  to 
allow  the  defendant  to  prove  by  witnesses  at  the  trial,  that, 
before  the  commission  of  the  aUeged  offense,  he  was  gen- 
erally regarded  as  a  man  of  unsound  mind,  and  that  his 
reputation  was  that  of  a  person  of  unsound  mind.  Second, 
because  the  court  refused  to  charge  the  jury  as  requested  in 
writing.  Third,  because  it  was  shown,  after  the  trial,  by  the 
affidavits  of  two  persons,  Mann  and  Reid,  that  Hosea  Gray, 
one  of  the  jurors  who  tried  the  case,  said,  the  day  before 
the  trial,  ^Hhey  will  not  take  me  on  the  jury,  for  my  mind 
is  made  up  to  hang  Brinkley,  sane  or  insane,  no  matter  what 
the  evidence  is.  I  believe  Brinkley  ought  to  be  hung, 
and  his  lawyers  know  it,  and  I  know  they  will  not  take  me 
as  a  juror;  they  will  not  accept  of  me  on  the  jury,  for  I 
will  hang  him  " — and,  therefore,  said  Gray  was  not  an  im- 
partial juror ;  which  fact  was  not  known  to  the  defendant 
or  his  counsel,  until  after  the  trial.  Fourth,  because  the 
verdict  of  the  jury  was  contrary  to  law,  against  the  evi- 
dence, and  without  evidence  to  support  it,  and  because  the 
verdict  was  contrary  to  the  weight  and  preponderance  of 
the  evidence  upon  the  plea  and  question  of  insanity.  The 
court  overruled  the  motion  for  a  new  trial  upon  all  the 
grounds  taken  therein,  and  the  defendant  excepted. 

1.  There  was  no  error  in  the  refusal  of  the  court  to  al- 
low the  witnesses  to  testify  at  the  trial,  that  the  defendant 
was  generally  regarded  as  a  man  of  unsound  mind,  and  that 
his  reputation  was  that  of  a  person  of  unsound  mind,  be- 
fore the  commission  of  the  alleged  offense.  Choice  vs.  The 
State,  31  Oa.  Rep.,  424. 

2.  There  was  no  error  in  the  refusal  of  the  court  to  give 
in  charge  to  the  jury  the  written  requests,  as  set  forth  in 
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the  record,  even  if  there  had  bt 
killing  of  the  deceased  bj  the  defi 
delusion,  and  what  that  delusion  v 
to  disclose.  The  requests  were  j 
and  were  calcnlated  to  mislead 
reason  they  were  properly  refusec 
of  the  requests  (escept  as  to  the  d( 
under  a  delosion)  were  given  in  d 
jnry,  in  its  general  charge,  in  a  mi 
legal  manner  than  was  contains 
quests. 

3.  As  to  the  third  ground  of  thi 
was  not  a  competent  jnror,  the  m 
coart  in  Ray  vs.  The  State  {15  Gt 
the  showing  as  made,  without  an; 
ant  would  be  entitled  to  a  new  ti 
offer  explanatory  matter  in  vindic 
diet,  and  the  court  will  place  iteel: 
and  if  the  juror's  explanation  be  sn 
render  him  competent,  if  he  wer 
should  so  determine.  The  jnror,  I 
admits  tliat  he  did  make  some  jestin 
Brinkley's  case  at  the  hotel  the  da 
a  juror,  in  the  presence  of  several 
was  Orlando  McLendon,  Esq-t  "th 
a  juror,  or  words  to  that  effect,"  h 
that  he  made  use  of  the  language 
of  Mann  and  Keid ;  but,  on  the  ct 
taken  as  a  jnror,  that  he  had  neith 
any  opinion  in  regard  to  the  guilt 
fendant,  and  that  he  had  no  prejn 
mind,  either  for  or  against  the  del 
was  perfectly  impartial  between  tt 
and  that  he  made  up  his  verdict  ii 
clusively  from  the  evidence.  Tl 
was  also  produced  and  read,  in  w 
statement  of  the  juror  as  to  what '. 
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not  taking  him  as  a  juror  in  the  case,  but  did  not  remember 
to  have  heard  him  use  the  language  as  stated  by  Mann  and 
Eeid  in  their  affidavits.  The  affidavit  of  ten  of  the  other 
jurors  who  tried  the  case  (the  absence  of  the  eleventh  juror 
being  accounted  for)  was  produced  and  read,  in  which  they 
stated  that  during  the  trial  of  the  case,  the  conduct  and  de- 
portment of  Hosea  Gray  was  that  of  an  honest,  upright,  fair, 
prudent,  and  impartial  juror.  Upon  this  evidence  the  court 
adjudged  Hosea  Gray  to  be  an  impartial  juror.  The  court 
below  had  a  much  better  opportunity  to  judge  of  the  character 
and  credibility  of  the  juror  and  witnesses  than  we,  as  a  review- 
ing court,  possibly  can  have,  and,  therefore,  we  will  not  inter- 
fere with  its  judgment  as  to  the  competency  of  Hosea  Gray 
as  a  juror  for  the  trial  of  the  defendant. 

4.  The  only  remaining  ground  of  the  motion  to  be  con- 
sidered, is  whether  the  verdict  is  contrary  to  law  and  the 
evidence.  There  can  be  no  doubt,  under  the  evidence  con- 
tained in  the  record,  that  if  the  defendant  was  not  insane  at 
the  time  of  the  alleged  homicide  of  his  wife,  that  it  was  an 
atrocious  murder.  The  record  discloses  the  fact,  that  owing 
to  the  intemperate  habits  of  the  defendant,  he  and  his  wife 
had  been  getting  along  badly  for  some  time,  especially  when 
he  was  intoxicated  ;  that  he  beat  and  treated  her  with  cru- 
elty, so  much  so  that  she  detennined  to  separate  from  him, 
and  sued  for  a  divorce.  He  then  left,  and  was  absent  for 
some  time.  Betuming,  as  he  said,  for  the  purpose  of  try- 
ing to  effect  a  compromise  with  his  wife,  and  get  her  con- 
sent to  live  with  him  again,  he  visited  her  for  that  purpose. 
Upon  her  refusal  to  live  with  him  again,  he  then  purchased 
a  knife,  went  to  her  place  of  business,  and  stabbed  her  to 
death.  There  was  a  great  deal  of  evidence  introduced 
at  the  trial,  pro  and  con.,  upon  the  defendant's  insan- 
ity, including  that  of  several  physicians,  there  having  been 
sixty  odd  witnesses  examined.  If  a  man  has  capacity 
and  reason  sufficient  to  enable  him  to  distinguish  between 
right  and  wrong  as  to  the  particular  act  in  question  . 
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if  he  has  knowledge  and  conBcionsness  that  the  act  he  is 
doing  is  wrong  and  would  deserve  punishment,  he  is,  in  the 
eye  of  the  law,  of  sound  mind  and  memory,  and  the  sub- 
ject of  punishment — Choice  vs.  The  State^  31  Ga.  Kep., 
424.     The  insanity  which  the  law  recognizes  as  an  excuse 
for  crime,  must  be  such  as  dethrones  reason  and  incapaci- 
tates an  individual  from  distinguishing  between  right  and 
wrong  as  to  the  consequences  of  his  own  conduct.     Apply- 
ing this  rule  to  the  defendant,  in  the  light  of  the  evidence 
disclosed  in  the  record  before  us,  we  are  constrained  to  say, 
after  a  careful  and  laborious  examination  of  that  evidence, 
that  the  preponderance  thereof  is  in  favor  of  his  sanity  at 
the  time  of  the  commission  of  the  offense  alleged  in  the 
indictment.     The  question  of  the  defendant's  sanity  or  in- 
sanity was  fairly  submitted  to  the  jury  under  the  evidence, 
by  the  court  in  its  charge,  as  contained  in  the  record,  and 
there  being  sufficient  evidence  to  sustain  the  verdict,  it  was 
not  contrary  to  law  or  the  evidence.  ^ 

Let  the  judgment  of  the  court  below  be  affirmed. 


James  T.  Thweatt  et  al.,  relators,  vs.  W.  D.  Kiddoo,  judge, 

respondent. 

1.  After  a  remedial  proceeding  for  contempt  has  been  reviewed  and 
affirmed  by  the  supreme  court,  as  to  the  imprisonment  ordered,  and 
as  to  the  terms  prescribed  in  the  order  for  avoiding  imprisonment, 
the  terms  will  not,  before  the  imprisonment  has  commenced,  be 
changed  because  the  party  is  unable  to  comply,  unless  he  has  become 
unable  since  the  order  was  passed.  Defenses  or  excuses  which  were, 
or  might  have  been,  presented  before,  are  res  adjudicata. 

2.  Matters  urged  in  denial  or  excuse  of  a  contempt,  and,  on  writ  of 
error,  held  insufficient,  cannot  be  set  up  afterwards  as  purging  the 
contempt,  before  any  of  the  imprisonment  has  been  suffered.  The 
Judge  should  not  only  refuse  to  treat  the  contempt  as  purged,  but 
should,  moreover,  refuse  to  sign  and  certify  the  second  bill  of  ex- 
ceptions. 

3.  How  remedial  imprisonment  may  be  terminated,  after  being  endured 
for  a  reasonable  time,  is  not  now  in  question. 
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Mandamus.  Contempt  Judgments.  Practice  in  the 
Snpreme  Court.  Before  the  Supreme  Court.  January 
Term,  1877. 

After  the  judgment  of  the  supreme  court  was  made  the 
judgment  of  the  eaperior  court  of  MuBCOgee  county  in  the 
case  of  Thweait  et  al.,  va.  GrnnmeU  et  al.,  56  Oa.  Rep.,  98, 
the  Thweattfl  presented  the  following  motion : 

And  now  comes  Bobert  K.  Thweatt,  in  obedience  to  the 
judgment  of  the  court,  and  offers  to  surrender  to  the  sheriff  of 
Muscogee  county — 

Two  dniTS,  coeting 1330  00 

Onedny,  costing 100  00 

Two  sets  hameea,  costing 70  00 

One  set  harness,  costing 30  00 

Two  mules,  costing 880  00 

(795  00 
One  mule  is  dead,  which  cost IBO  00 

(073  00 
He  ehowB  that  the  order  of  the  court  reqaired  him  to  de- 
liver to  the  sheriff  seven  innles  by  him  sold,  or  to  pay  $965.00, 
or  be  attached  for  contempt.     That  being  misled  by  an  order 
of  the  court  into  the  belief  that  he  could  proceed  to  exempt 
the  seven  moles  as  homestead,  he  took  this  coarse,  and  in 
order  that  the  exemntion  might  be  made  productive,  he  sold 
exchanged  others,  investing  the  pro- 
,  so  that  it  is  impossible  for  liim  to 
nles,  but  he   offers  to   return   the 
was  exchanged.     That  as  to  the 
and   which   cost   $180.00,    if   the 
ady  to  pay  over  $180.00.    That  had 
counsel  that  he  had  the  right  to  dis- 
Lside  to  him  as  exempt,  he  would  have 
to  the  order  of  the  court.     That  he 
ubstitute  money  to  the  amount  of 
mules  thus  disposed  of.    He,  there- 
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fore,  prays  that  the  surrender  of  the  property  herein  set  forth 
may  be  taken  as  a  suflScient  compliance  with  the  order  of  the 
court,  and  that  he  may  be  relieved  from  the  contempt  charged 
against  him. 

Accompanying  this  motion  was  the  affidavit  of  James  T. 
Thweatt,  to  the  effect  that  he  has  had  no  control  of  the  seven 
mules  ordered  to  be  delivered  up ;  that  he  has  never  sold  or 
disposed  of  them  in  any  way ;  that  they  were  the  indi^ndual 
property  of  his  brother,  Kobert  R.  Thweatt,  who  had  them 
exempted  prior  to  the  rendition  of  said  order,  and  converted 
a  part  of  them  into  other  chattels,  which  he  has  offered  to 
surrender,  together  with  the  balance  in  money  unappropri- 
ated, the  proceeds  of  said  mules ;  that,  from  his  poverty,  de- 
ponent is  unable  to  obey  said  order  by  the  payment  of  money. 
That,  inasmuch  as  deponent  has  never,  in  any  way,  violated 
said  order,  and  as  Robert  R.  Thweatt  is  ready  and  offering 
to  surrender  the  property  and  fund  into  which  said  mules 
were  converted,  he  believing  at  the  time  that  the  taking  of 
said  mules  was  by  permission  of  the -court,  deponent  asks 
that  he  may  be  discharged  from  the  contempt. 

The  court  ovemiled  the  motion,  and  ordered  that  the 
Thweatts  be  committed  to  jail  for  contempt. 

To  this  judgment  the  Thweatts  excepted.  The  presiding 
judge  refused  to  certify  the  bill  of  exceptions  as  follows : 
"  I  decline  to  certify  this  bill  of  exceptions  because  I  believe 
all  the  material  questions  have  been  adjudicated  before,  and 
the  orders  granted  were  only  carrying  out  the  decision  of 
the  supreme  court  already  made." 

The  Thweatts  then  petitioned  the  supreme  court  for  the 
writ  of  mcmdcmhus  compelling  Judge  Kiddoo  to  certify  the 
bill  of  exceptions.  A  Tnandaravs  nisi  was  issued,  but,  on 
the  answer  of  the  respondent  being  filed,  a  mcmdamns  abeo- 
lute  was  refused. 

R.  J.  Moses,  for  relators. 

W.  D.  Kmnoo,  judge,  in  propria  persona^  for  respondent. 
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1.  When,  on  a  fnll  hearing  in  a  remedial  proceeding  for 
contempt,  imprisonment  has  been  ordered  unless  certain 
terms  are  complied  with,  and,  on  writ  of  error,  the  order 
bae  been  affirmed,  the  parties  in  contempt  cannot,  before 
the  imprisonment  has  commenced,  have  the  terms  changed 
by  urging  their  inability  to  comply,  and  by  offering  com- 
pliance with  wholly  different  terms,  unless  the  facte  causing 
snch  inability  arose  after  the  order  was  passed.  As  to  all 
matters  of  excuse  which  were,  or  might  then  have  been, 
adjudicated,  the  order  is  final  and  conclusive. 

2.  After  certain  matters  have  been  before  the  snpreme 
court  by  writ  of  error,  on  the  question  of  contempt  or  no 
contempt,  and  have  been  held  insufficient  as  a  defence  to  the 
proceeding,  if  the  same  matters,  in  substance,  are  again 
presented  to  the  court  below,  in  the  same  case,  on  a  motion 
to  purge  the  contempt,  the  motion  being  made  before  im- 
prisonment has  commenced,  the  judge  of  that  court  should 
not  only  disregard  them,  but  should  refuse  to  sign  and  cer- 
tify a  bill  of  exceptions  which  seeks  to  bring  them  up  again 
for  review. 

3.  W}iat  would  be  cause  for  tenninating,  after  a  reasona- 
ble time,  imprisonment  employed  as  a  remedy  without  pro- 
Anninrr  KiniaHliil  Kionlt^^  jg  not  now  iu  questiou. 

!mpt  was  settled  at  a  previous  term,  on 
acts  as  are  contained  in  this  record-— 56 
has  happened  to  pui^  the  contempt, 
rom  poverty  or  otherwise,  to  comply 
ourt  is  not  proved  to  have  originated 
passed.  The  imprisonment  has  not 
ter  imprisonment  has  been  tried  for 

proved  unfruitful  as  a  remedy,  the 
low  and  when  it  ought  to  terminate, 
ae  way  to  reach  a  case  of  bona  fide 

imprisonment  from  becoming  per- 
being  unduly  protracted.    But  tlie 


047  tit.  Cbenej 

poor  cannot  be  indulged  in  willf  ] 
ful  comioandg  of  a  court,  any  ] 
action  of  the  conrt  now  complt 
tion  of  a  new  jndgment,  but  the 
execution  of  the  judgment  form 
was  right  in  refusing  to  sign  t 
exceptions.  2  KeUy,  290. 
Mandamus  denied. 


Jacob  M.  Gay,  plaintiff  in  error, 
ifitrator,  def  endai 

1.  After  appearance  and  appeal  and  tw 
to  process  because  the  same  was  : 
sole  object  of  the  process  Is  to  bring 

2.  Wben,  bj-  tniHtake,  judgment  has 
former  administratrix,  whose  letters 
proper  for  the  court  to  correct  tlie  m 
so  as  to  m^ce  it  read  In  favor  of  the 
had  been  duly  made  a  party,  aud  w: 
the  Judgment  to  be  corrected  was  ei 

Process.  Service.  Judgment 
ietrators  and  Executors.  Befoi 
Superior  Court.     April  Term,  If 

Eeported  in  the  opinion. 

Hawkins  &  HAWKOfs;  Cook 
error. 

C,  B.  HunsoN  ;  B,  B.  Hinton 
defendant. 

Jackbon,  Judge. 

1.  Cheney  moved  to  amend  a  jr 
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Gay,  80  as  to  make  it  read  in  favor  of  him  (Cheney)  as 
administrator  de  bonis  non^  etc.,  instead  of  in  favor  of  the 
former  administratrix,  whose  letters  had  abated  by  her 
marriage.  Cheney  had  been  duly  made  a  party  plaintiff  be- 
fore the  verdict  and  judgment,  but  the  counsel,  by  mistake, 
had  entered  it  up  in  favor  of  the  administratrix,  who  had 
brought  the  suit,  but  whose  letters  abated  by  marriage  ^>^ndJ- 
erUe  lite.  Qs,j  objected  because  process  had  not  been  signed 
by  the  clerk  to  the  original  suit.  But  he  had  appeared  and 
answered  and  appealed,  and  there  were  two  verdicts  against 
him.  It  was  too  late  for  him  to  object  to  the  process ;  nor  did 
he  make  better  his  case  by  withdrawing  his  plea.  He  had 
his  full  day  in  court,  and  the  process  which  brought  him  in 
accomplished  the  only  object  of  process,  which  was  to  notify 
him  of  the  suit  and  bring  him  into  court. 

2.  The  court  did  right  to  amend  the  judgment  and  make  it 
speak  the  truth,  and  conform  to  the  proceedings — Code, 
§3494.  It  was  in  the  discretion  of  the  judge  to  grant  time 
to  the  defendant  to  look  further  into  the  case  to  see  if  he 
could  drum  up  a  defense,  and  we  will  not  control  his  discre- 
tion in  refusing  time.  It  is  difficult  to  see  how  any  evidence 
could  alter  the  truth,  which  the  record  spoke,  or  vary  the 
judgment,  which  the  court  must  have  rendered.  Time 
could  have  done  the  defendant  no  good. 

Judgment  affirmed. 


Edwin  A.  Castellaw,  administrator,  plaintiff  in  error,  vs. 
Julia  Guilmabtdj  et  al.,  defendants  in  error. 

1.  Where  property  of  the  testator  was  turned  over  to  the  legatees  by 
his  executor  before  the  commencement  of  a  suit  against  the  latter 
upon  a  claim  alleged  to  be  due  by  such  testator,  such  property  is 
not  subject  to  levy  and  sale  under  an  execution  based  on  a  judg- 
ment obtained  in  such  suit. 

2.  Immaterial  errors  constitute  no  ground  of  new  trial. 
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AdminiatratorB  and  Executors.  Legacy.  Levy  and  Sale. 
Judgments.  Before  Judge  Tompeinb.  Chatham  Snperior 
Court.     February  Term,  1876. 

Reported  in  the  decision. 

A.  P.  Adams,  for  plaintiff  in  error. 

Uartridge  &  Chisholm,  for  defendants. 

Warnek,  Cliief  Justice. 

Tliis  was  a  claim  case  in  which  the  claimant  )iad  filed 
certain  equitable  pleas  as  set  forth  in  the  record,  and  on  the 
trial  of  which,  the  jnry,  under  the  charge  of  the  wmrt, 
found  the  following  verdict :  "We,  the  jury,  find  for  the 
claimants,  in  that  the  property  was  turned  over  by  Robert 
Laclilison,  executor,  to  claimanta  h^fnrp  unit  ■ 
that  the  claim  is  barred  by  the  si 
tosli  county  court  rendered  ju 
evidence."  The  plaintiff  made  ; 
tlie  several  alleged  grounds  of  en 
was  overruled  by  the  court,  and 
Tlie  execution  issued  on  a  jn« 

tosh  superior  court  in  favor  of  1 

fendant  as  executor  of  Guilmart 

on  the  property  claimed,  in  the 

as  the  property  of  Qullmartin,  tl 

claimants  alleged  in  their  equita 

levied  on  had  been  turned  over 

under  the  testator's  will,  with  th 

fore  the  commencement  of  the 

was  obtained  against  the  execute 

wliich  tlie  judgment  was  renden 

of  limitations  of  1869,  and  that 

by  the  court  witlioat  any  evidei 

defense  filed  on  oath.     The  evic 

tMniing  over  tlio  property  by  th. 


ATLANTA,  JANTJARY  TERM,  1877.         307 

CMtellaw,  admV,  w.  CNUlmartlii  et  ai.    . 

was  conflicting.  The  debt  on  which  the  judgment  was  ob- 
tained, was  barred  by  the  act  of  1869,  as  it  appears  from  the 
evidence  in  the  record,  if  the  executor  had  pleaded  it  in  de- 
fense of  the  action  brought  against  him.  It  was  admitted 
on  the  trial  of  the  claim  case,  that  there  was  no  evidence  of- 
fered to  prove  the  plaintiflPs  demand  when  the  judgment  was 
rendered  against  the  executor  in  Mcintosh  superior  court. 
The  court  charged  the  jury,  in  substance,  that  if  the  executor 
turned  over  the  property  to  the  claimants  under  the  testa- 
tor's will,  his  assent  would  be  implied,  and  that  it  would 
not  be  subject  to  the  ft.  fa,  levied  thereon.  The  court 
also  charged  the  jury,  that  if  the  property  had  been  turned 
over  to  the  claimants  by  the  executor  as  before  stated,  that 
then  they  would  be  subrogated  to  all  the  rights  and  defenses 
which  Lachlison,  the  executor,  originally  had  to  the  suit 
upon  which  this  judgment  is  based,  and  could  plead  the 
statute  of  limitations  of  1869.  The  court  further  charged 
the  jury :  "  If  you  should  find  that  the  judgment  was  ren- 
dered in  Mcintosh  superior  court  without  proof,  as  it  is  ad- 
mitted by  counsel,  and  I  recollect  the  fact  that  such  was  the 
case,  then,  as  the  suit  was  not  based  on  an  open  account,  the 
judge  had  no  right  to  render  the  judgment  without  proof, 
and  the  judgment  is  void,  and  you  should  find  for  the 
claimants.  In  my  view  of  the  case,  you  are  bound  to  find 
for  the  claimants." 

1.  This  being  an  equitable  proceeding  under  the  claimant's 
equitable  plea,  the  issues  of  fact  involved  in  the  case  were  spe- 
cifically found  by  the  jury  under  the  provisions  of  the  act  of 
1876,  one  of  which  was  whether  the  property  levied  on  had 
been  turned  over  to  the  claimants  by  the  executor  as  the  de- 
visees thereof  under  the  testator's  will.  Although  the  evi- 
dence was  conflicting,  and  there  being  no  error  in  the  charge 
of  the  court  in  relation  to  this  point  in  the  case,  there  is  suffi- 
cient evidence  in  the  record  to  sustain  the  verdict  as  to  that 
separate  issue.  See  Lake  vs.  Hardee^  55  Ga.  Rep.^  667. 
The  jury  having  found  the  above  mentioned  issue  in  favor 
of  the  claimants,  the  property  was  not  subject  to  the  execu- 
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tion  levied  thereon,  and  the  chiimantB  were  entitled  to 
judgment  to  that  effect  upon  the  verdict,  notwithstanding 
the  court  may  have  erred  in  its  charge  to  the  jury  in  rela- 
tion to  the  other  issues  submitted  to  them  in  regard  to  the 
statute  of  limitations,  and  the  validity  of  the  judgment 
obtained  in  Mcintosh  superior  court,  in  view  of  the  ruling 
of  this  court  in  the  case  of  Castellaw  vs.  ChiUmartin^  54 
Ga.  Sep.^  299. 

2.  But  for  the  explanatory  note  of  the  presiding  judge  to 
the  fourth  ground  of  alleged  error  in  the  charge  of  the 
court,  to-wit :   "  In  my  view  of  the  case  you  are  bound  to 
find  for  the  claimants,"  we  should  have  been  constrained  to 
have  reversed  the  judgment.     The  judge,  however,  certified 
that  he  added,  ^^  I  mean  by  this,  that  if  you  find  from  the 
evidence  the  facts  as  alleged  by  the  claimants,  that  then  the 
fact  that  the  court  in  Mcintosh  county  rendered  the  judg- 
ment without  proof  makes  such  judgment  invalid  against 
the  claimants,  and  they  should   recover  in  this  action." 
This  charge  of  the  court,  according  to  tlie  judge's  explana- 
tion thereof,  related  to  the  issue  submitted  to  the  jury  in 
regard  to  the  validity  of  the  plaintiff 's  judgment  obtained 
in  the  superior  court  of  Mcintosh  county,  and  not  to  the 
issue  submitted  to  the  jury,  as  to  whether  the  property  levied 
on  had  been  turned  over  to  the  claimants  by  the  executor, 
and,  that  being  so,  the  verdict  of  the  jury  upon  the  last- 
mentioned  issue  was  not  affected  by  the  alleged  erroneous 
charge  of  the  court.     The  jury  having  found  by  their 
verdict  that  the  property  levied  on  had  been  turned  over  to 
the  claimants  by  the  executor  of  the  testator,  before  the  suit 
was  commenced  in  which  the  judgment  was  obtained  against 
him  in  favor  of  the  plaintiffs,  there  was  no  error  in  overrul- 
ing the  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Jesse  D.  Hadlet,  plaintiff  in  error,  vs»  The  State  of  Geor- 
gia, defendant  in  error. 

1.  That  the  parties  afterwards  "made  it  up/'  is  not  evidence  tending  to 
prove  the  shooting  lawful.  Neither  is  the  fact  tliat  the  prisoner  ob- 
tained a  warrant  against  the  prosecutor  for  assault  with  intent  to 
murder. 

2.  Dealings  between  the  parties  as  landlord  and  tenant,  or  as  creditor 
and  debtor,  with  the  terms  of  their  contract  and  the  state  of  their 
accounts,  would  not  illustrate  the  lawfulness  of  this  shooting.  Nor 
would  the  fact  that  the  parties  were  friendly  immediately  before  and 
after  the  shooting. 

8.  Why  a  person  who  was  requested  to  price  the  work  (concerning 
alleged  overcharges,  on  which  the  quarrel  took  place),  declined  to  do 
it,  is  immaterial. 

4.  Neither  malice  nor  deliberation  is  essential  to  the  unlawfulness  of 
the  shooting.  The  shooting  might  be  done  under  considerable  provo- 
cation, and  in  the  sequel  of  a  combat  in  which  the  prisoner  was 
blameless,  and  still  be  unlawful. 

5.  After  a  dangerous  assault  has  been  long  enough  over  for  the  party 
assaulted  to  run  sixty  yards  for  a  pistol  and  return,  to  shoot  the  first 
assailant  then,  solely  because  of  the  past  assault,  is  unlawful,  es- 
pecially if  the  first  assailant  is  in  retreat  to  avoid  being  shot. 

6.  The  doctrine  of  reasonable  fear  is  not  applicable,  under  the  evidence. 

7.  Nor  is  the  doctrine  of  defense  of  habitation. 

8w  Unless  done  in  self-defense,  the  shooting  was  unlawful ;  and  whether 
it  was  so  done  was  fairly  submitted  to  the  jury. 

9.  If  the  court's  charge,  as  applicable  to  the  count  on  which  the  prisoner 
was  convicted,  was  erroneous  in  any  degree,  the  errors  were  favor- 
able to  the  prisoner.  Errors  in  respect  to  the  count  on  which  the 
prisoner  was  acquitted,  are  now  immaterial. 

10.  The  verdict  is  not  contrary  to  law  or  to  evidence. 

Hadley  was  arraigned  on  an  indictment  containing  two 
counts:  one  for  assault  with  intent  to  murder,  the  other  for 
unlawful  shooting.  On  the  trial,  the  evidence  for  the  state 
was,  in  brief,  as  follows : 

Prisoner  owned  a  blacksmith  shop,  half  of  which  he  rented 
to  one  Bagsdale.  He  was  in  the  habit  of  carrying  work  there 
to  be  done,  and  when  he  collected  the  rent,  the  amount  due 
for  such  work  would  be  deducted.  After  one  of  these  set- 
tlements, prisoner  became  dissatisfied  with  the  account,  had 
it  itemized,  and  denied  some  of  the  items.    Afterwards  he 
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went  to  the  shop,  and  demanded  a  settlement  of  the  matter. 
Ragsdale  offered  to  leave  the  question  to  the  decision  of 
any  other  blacksmith,  and  called  upon  one  to  decide  it,  but 
the  latter  refused.  Prisoner  began  to  quarrel,  and  accused 
Bagsdale  of  stealing.  The  latter  did  not  pay  any  attention 
to  it  until  prisoner  called  him  a  "  G — d  d — d  son  of  a  bitch." 
He  then  seized  a  hammer  and  struck  prisoner.  A  scuffle 
ensued,  in  the  course  of  which  prisoner  also  picked  up  a 
hammer.  In  a  few  minutes  he  tore  himself  loose  and  ran 
out  of  the  door.  As  he  did  so,  he  threw  his  hammer  at 
Kagsdale,  who  threw  his  back  in  return.  Prisoner  ran  to 
his  house,  some  sixty  yards  distant,  procured  a  pistol,  and 
returned.  In  meantime  Bagsdale  ran  out  of  the  shop,  be- 
hind it  and  other  buildings  standing  with  it,  and  hid.  Prisoner 
followed  him,  and  fired  at  him  three  times,  striking  him  once 
in  the  muscle  of  the  arm.  Bagsdale  then  went  to  his  house. 
This  was  in  Muscogee  county,  in  1876. 

The  evidence  for  defendant  was,  in  brief,  as  follows : 
He  went  to  the  shop  on  March  16th  to  have  a  settlement 
of  the  rent  account.     He  stated  that  the  month  was  out,  and 
they  must  come  to  some  conclusion.     Bagsdale  did  not  ans- 
wer him.     He  then  told  Bagsdale  to  stop  work  until  they 
settled.     The  latter  said,  "  by  G— d,  Til  quit."     Defendant 
replied,  "  It  looks  like  you  want  to  force  me  to  get  mad,  Mr. 
Bagsdale.     If  you  will  quit,  by  G — d  you  quit."     Bagsdale 
took  his  hammer,  weighing  about  three  or  four  pounds,  and 
struck  him  several  blows  on  the  arm,  which  was  raised  to 
ward  them  off.     Defendant  seized  a  hammer,  which  weighed 
one  or  two  pounds,  and  threw  it  at  Bagsdale,  striking  Iiim 
on  the  head.     This  was  done  as  defendant  ran  out  of  the 
door.     Bagsdale  also  threw  his  hammer.    Defendant  was 
absent  about  two  or  three  minutes.    One  of  the  men  in  the 
shop  urged  Bagsdale  to  get  out  of  the  way.     He  did  not  go 
at  once,  but  went  outside  the  shop,  a  few  yards  from  the 
door,  and  was  there  when  defendant  returned.    After  the 
first  shot,  he  ran.    Both  men  were  much  excited.     Defend- 
ant did  not  apply  the  epithet  set  forth  in  the  testimony  for 
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the  state.  Defendant  did  not  follow  Bagsdale  beyond  the 
shop. 

The  jury  found  the  defendant  guilty  of  unlawful  shoot- 
ing, and  recommended  him  to  the  mercy  of  the  court. 

He  moved  for  a  new  trial  on  the  following,  among  other, 
grounds : 

1.  Because,  on  the  cross  examination  of  the  prosecutor 
(Bagsdale),  the  court  refused  to  allow  defendant's  counsel 
to  ask  him  whether  he  and  defendant  did  not "  make  it  up  ? " 
whether  defendant  did  not  take  out  a  warrant  for  witness 
for  a&sault  with  intent  to  murder  ?  and  whether  tliey  did 
not  agree  that  each  should  "  pay  his  own  costs  and  drop  the 
matter  ? " 

2.  Because  the  court  refused  to  allow  defendant's  coun- 
sel to  ask  one  of  the  witnesses  for  the  defense  the  following 
questions :  Whether  he  knew  anything  about  a  contract  that 
was  made  at  the  shop  by  Bagsdale  and  defendant  ?  Whether 
defendant  made  arrangements  with  Bagsdale,  and  reserved 
the  right  to  go  into  the  shop  at  any  time  he  pleased,  and 
give  orders  generally?  Whether  or  not  witness  knew  that 
Bagsdale  was  indebted  to  defendant  at  the  time  of  the 
diflSculty,  for  rent? 

3.  Because  defendant's  counsel  was  not  allowed  to  ques- 
tion one  of  the  witnesses  for  the  defense  as  to  the  follow- 
ing points :  "  Whether  he  was  about  the  shop  just  before, 
or  just  after  the  difficulty,  and  whether  or  not  he  had  any 
knowledge  of  a  settlement  between  the  parties  ? "  On  ob- 
jection to  these  questions,  defendant's  counsel  stated  that 
he  proposed  to  show  by  the  witness  that  tliey  were  per- 
fectly friendly,  and  talking  of  a  settlement,  that  defendant 
had  a  right  to  go  into  the  shop,  demand  a  settlement,  and 
if  Bagsdale  refused  to  pay,  to  put  him  out,  that  right  being 
reserved  in  the  contract. 

4r.  Because  the  court  refused  to  allow  defendant's  coun- 
sel to  ask  one  of  the  witnesses — the  party  who  refused  to 
price  the  work  done  by  Bagsdale  for  Hadley — his  reason 
for  such  refusal. 
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5.  Because  the  court  refused  to  charge  as  follows:  ^'If 
there  is  no  express  malice,  and  considerable  provocation 
appears  for  Hadley  to  have  done  the  shooting,  and  it  fur- 
ther appears  that  the  circumstances  of  the  shooting  do  not 
show  an  abandoned  and  malignant  heart,  the  prisoner  is  not 
guilty  of  an  assault  with  intent  to  murder,  or  unlawful 
shooting  at  another.  If  the  jury  believe  there  was  no  mixture 
of  deliberation  in  Hadley  from  the  time  he  left  the  shop 
until  he  returned  with  the  pistol,  and  further  believe  that 
the  fight  began  suddenly  and  without  premeditation  on  the 
part  of  Hadley,  and  in  a  sudden  heat  of  passion  he  shot 
Ragsdale,  and  further  believe  that  the  circumstances  of  the 
shooting  do  not  show  an  abandoned  and  malignant  heart, 
then  Hadley  is  neither  guilty  of  an  assault  with  intent  to 
murder  nor  unlawful  shooting." 

6.  Because  the  court  refused  to  charge  as  follows :  ^^  If 
the  jury  believe  that  the  shooting  was  a  continuance  of  the 
fight  first  begun,  they  may  look  to  the  facts  as  to  who  made 
the  first  assault  and  its  nature,  and  if  it  appears  that  Hadley 
had  a  right  to  stay  in  his  shop  and  a  right  to  ask  Ragsdale 
to  settle  with  him,  and  Ragsdale  gave  the  first  blow  with 
an  instrument  likely  to  produce  death,  and  Hadley  escaped 
from  the  shop — a  hammer  weighing  three  pounds  being 
thrown  at  him  as  he  escaped — ^and  that  Hadley,  in  haste,  ran 
to  his  house,  and  returned  in  a  few  minutes  with  his  pistol 
and  fired  on  the  assailant,  he  is  not  guilty  either  of  an  as- 
sault with  intent  to  murder  or  of  unlawful  shooting.'' 

7.  Because  the  court  refused  to  charge,  in  substance,  that 
it  was  for  the  jury  to  decide  "  whether  or  not  Hadley  still 
had  a  reasonable  fear  of  death  or  some  bodily  harm  from 
Ragsdale,"  at  the  time  of  the  shooting. 

8.  Because  the  court  refused  to  charge  as  follows :  ^^  A 
man  has  a  right  to  protect  his  habitation,  and  use  just 
enough  force  to  do  it,  and  if  it  is  absolutely  necessary  to 
shoot  a  man  to  maintain  his  possession  in  peace,  the  shoot- 
ing is  justifiable." 

9.  Because  the  court  charged  as  follows :  '^  No  one  should 
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be  permitted  to  shoot  at  another  nnlawfnlly.  *  *  *  gee 
whether  or  not  the  Bhooting,  when  done,  was  unlawful,  of 
was  it  done  in  hie  own  defense  ?  To  make  it  lawful  it 
shonld  have  been  done  in  his  own  defense." 

10.  Because  the  verdict  is  contrary  to  law  and  evidence, 
[Defendant  having  been  acquitted  on  the  first  count  in 
the  indictment,  the  charge  of  the  court  as  to  it  is  not  set 
forth.— R.] 

The  motion  was  overruled,  and  defendant  excepted. 

HiLLiABD  &  RnssELL,  for  plaintiff  in  error. 

W.  A.  LnTL£,  solicitor  general,  for  the  state. 

Bleckley,  Judge. 

1.  On  a  trial  for  felonious  shooting,  evidence  that  the 
proeeeutor  and  the  prisoner  "  made  it  up  "  is  not  admissible. 
Nor  is  evidence  admissible,  that  immediately  after  the  com- 
bat a  warrant  was  obtained  by  the  prisoner  against  the 
prosecutor  for  asaanlt  with  intent  to  murder. 

2.  That  the  parties,  previously  to  the  difficulty,  had  made 
a  contract  and  a  settlement ;  that  the  prosecutor  owed  the 
prisoner  for  rent  of  the  shop  in  which  the  difficulty 
began ;  that  the  prisoner  had  a  right  to  turn  the  prosecutor 
out  for  non-paymen  of  rent ;  that  the  prisoner  had  reserved 
the  right  to  enter  the  shop  and  give  orders ;  and,  that  the 
— _*; .»_: — At-  --i8t  before  and  just  after  the  difficulty, 

ilish  the  lawfulness  of  the  shooting, 
ig  took  place  after  both  parties  had 
op,  and,  a  part  of  it,  while  the  prose- 
at.  The  prisoner  did  not  shoot  in 
)  creditor  or  landlord,  but  only  as  an 
lad,  shortly  before,  been  violently 
ator. 

upon  which  the  shooting  followed 
rercharges  for  work,  the  reasons  of  a 
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third  person  for  declining  to  price  the  work  shortly  before 
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Israel  Maples,  plaiutifE  in  error,  ve.  Williau  H.  Hooqabd, 
defendant  in  error. 

1.  A  surrey  mode  Iiy  others  than  the  countf  surveyor,  is  not  admissible 
in  OTidence,  unless  proved  by  the  parties  who  made  it;  the  affidavit 
of  sucl)  persons  on  thq  survey  is  Dot  sufflcleot  proof,  Rnd  such  affi- 
davit, the  persons  making  it  Dot  beingswora  as  witnesses  in  the  pend- 
ing trial,  cannot  tie  received  as  evidence  of  anything  on  that  trial. 

a.  A  verdict  must  be  for  the  plaintiff  or  defendant,  and  it  must  cover 
the  imues  made  by  the  pleadings— Code.  g3559.  Therefore,  a  verdict 
for  one  defendant  against  another  defendant,  there  being  no  plead- 
ings or  altercations  in  the  case  between  them,  is  void,  especially 
when  there  is  no  verdict  at  all  for  the  piaintifF  against  either,  though 
the  sole  issues  submitted  were  between  the  plaintiff  and  the  defend- 


Kvidence.    Verdict.    Before  Jndge  Wright.    Mitchell 
Superior  Conrt.     May  Term,  1876. 


Reported  in  the  opinion. 

Davib  &  Lyow,  for  plaintifi  in  error. 

B.  B.  BowEB,  for  defendant. 


d  another,  named  M.  D.  Poore, 
ind  a  verdict  for  Hoggard  for 
iples  moved  for  a  new  trial,  the 
B  brought  the  case  to  this  court. 
t  appeared  tliat  the  note  sued  on 
dollars,  for  a  tract  of  land  sold 
le  condition  that  if  the  land  fell 
id  Bixty-nine  acres,  a  deduction 
ir  the  deficiency  of  acres,  to  be 
'oore  indorsed  the  note  to  Ma- 
tendered  in  evidence  a  survey 
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showing  a  deficiency  of  some  sixty  acres  of  land,  with  the 
aflSdavit  thereon  of  two  persons  who  surveyed  it,  neither 
being  the  county  surveyor.  Maples  objected  on  the  ground 
that  the  two  persons  were  not  sworn  as  witnesses,  to  be  croas- 
examined  touching  the  survey,  and  that  their  mere  affidavit 
on  the  survey  was  no  evidence  at  all  in  the  case.  The  court 
overruled  the  objection,  and  admitted  the  survey.  We  think 
that  the  court  erred.  The  testimony  went  to  the  vitals  of 
the  case.  Neither  of  these  surveyors  was  an  officer  of  the 
court  or  of  the  county,  and  they  should  have  verified  the 
survey  as  any  other  witnesses  by  being  put  on  the  stand,  or 
sworn  by  interrogatories.  Their  affidavit  was  no  evidence 
in  the  pending  case. 

2.  Moreover,  the  verdict  was  wholly  wrong.  It  might 
have  been  intended  for  the  plaintiff  against  Poore  for  the 
money,  but  it  does  not  say  so.  It  reads:  "We,  the  jury, 
find  for  the  defendant,  W.  H.  Hoggard,  three  hundred  dol- 
lars, principal,  with  interest  from  first  day  November,  1874, 
against  M.  J.  Poore,  indorser."  It  is  possible  that  they 
meant  to  find  for  Hoggard,  and  for  plaintiff  against  Poore; 
but  they  do  not  say  so,  and  no  court  can  so  construe  Ae 
verdict  without  making  one  out  and  out.  The  Code,  section 
3559,  settles  the  case.  There  are  no  pleadings  to  authorize 
such  a  verdict,  and  it  is  not  for  plaintiff  or  defendant.  It 
must  be  set  aside,  and  the  new  trial  must  be  granted. 

Judgment  reversed. 


Mms  S.  Ware,  executor,  et  al.^  plaintiffs  in  error,  vs.  Rich- 
ABD  Bazemobe,  administrator,  et  oZ.,  defendants  in  error. 

1.  Where  one  of  the  defendants,  who  was  jointly  interested  with  many 
others,  in  the  fl.  fa.  under  which  the  levy  was  made,  and  was  the 
largest  stockholder  in  defendant  in  fl.  fa.,  forbade  the  sale  by  tiic 
sheriff,  and  gave  notice  that  the  same  was  illegal  and  unauthoriMd, 
thus  materially  depreciating  the  property,  and  subsequently  became 
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the  purchaser,  at  a  price  far  below  the  real  value,  the  discretion  of 
the  chancellor,  exercised  in  enjoining  the  completion  of  the  sale  by 
the  execution  of  a  deed  by  the  sherifl,  at  the  instance  of  other  joint 
owners  of  said  execution,  whose  only  hope  of  collecting  the  amounts 
due  them  was  in  making  the  property  aforesaid  bring  its  full  value, 
will  not  be  controlled. 

2.  Stockholders  cannot  maintain  a  bill  for  the  protection  of  corporate 
property,  without  alleging  a  refusal  of  the  corporation  to  act  in  its 
corporate  name. 

3.  Inasmuch  as  the  evidence  as  to  whether  the  amount  for  which  the 
property  was  sold,  was  sufficient  to  pay  off  the  balance  due  on  the 
execution,  and  as  to  whether  the  property  brought  its  full  value, 
was  conflicting,  the  discretion  of  the  chancellor  in  granting  the  in- 
junction will  not  be  interfered  with. 

Injunction.  Levy  and  Sale.  Corporations.  Before  Judge 
Hell.     Bibb  County.    At  Chambers.     January  9th,  1877. 

Eeported  in  the  decision. 

Lofton  &  Bartlett;  S.  Hall;  A.  O.  Bacx)n;  John  C- 
RcTHERFORD,  f  or  plaiutifis  in  error. 

Lyon  &  Nisbet,  for  defendants. 

Warnek,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendants, with  a  prayer  for  an  injunction  on  the  allegations 
contained  therein,  which  the  chancellor,  after  considering 
the  same,  together  with  the  several  affidavits  filed  by  the 
respective  parties,  granted ;  whereupon  the  defendants  ex- 
cepted. 

It  appears  from  the  record  that  Duncan,  Sherman  &  Co. 
held  a  mortgage  fi.  fa.  upon  the  property  of  "  The  Plant- 
ers' Warehouse  Company" — ^a  corporation  in  the  city  of 
Macon — ^for  the  sum  of  $20^420.57;  that  on  the  25th  of 
July,  1870,  Duncan,  Sherman  &  Co.  transferred  said  mort- 
gage /*•  fO"  to  several  persons  therein  named,  each  party 
paying  the  amount  affixed  to  his  name,  some  more,  and 
some  less  than  others,  but,  in  the  aggregate,  being  the 
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amonnt  of  the  mortgage  fL  fa.    Although  several  of  the 
transferees  were  stockholders  in  The  Planters'  Warehouse 
Company,  the  fi.  fa.  was  not  transferred  to  them  in  that 
capacity,  but  they  held  it  as  creditors  of  the  company,  in 
unequal  amounts.     The  property  of  the  company  was  levied 
on  to  satisfy  the  fi.  fa,j  by  the  direction  of  one  of  the 
transferees  thereof,  without  consulting  the  balance  of  them, 
and  was  offered  for  sale  by  the  sheriff  on  the  first  Tuesday 
in  December,  1876,  when  McBumey,  one  of  the  transferees, 
who  was  interested  in  \hefi,fa.  to  the  amount  of  $4:,056.rM), 
appeared  at  the  sale  and  objected  to  the  property  being  sold, 
as  did  H.  T.  Johnson,  one  of  the  transferees,  and  largest 
stockholder  in  said  company,  giving  public  notice  that  the 
sale  was  illegal  and  unauthorized,  and  forbade  the  sheriff  to 
sell  the  property,  in  consequence  of  which  the  property 
was  not  contested  for  at  the  sale  as  it  otherwise  would  have 
been,  but  was  knocked  off  at  the  sum  of  $19,000.00,  when 
it  was  worth  the  sum  of  $25,000.00 ;  that  notwithstanding 
Johnson  united  with  the  complainant,  McBumey,  in  forbid- 
ding the  sale  of  the  property  as  before  stated,  he  procured 
John  Fort  to  bid  it  off,  and  then  had  the  bid  put  down  as 
the  bid  of  H.  T.  Johnson,  the  man  who  had  apparently 
made  the  greatest  effort,  publicly,  to  defeat  the  sale,  and 
depreciate  the  price  of  the  property.     The  complainants 
allege  that  the  company  have  paid  a  large  amount  of  usurious 
interest,  which  ought  to  be  credited  on  the  ft.  fa.^  but  that 
is  denied  by  the  defendants.     The  evidence  as  to  what  will 
be  due  on  the  fi.  fa.  after  a  proper  accounting  between 
the  parties,  is  conflicting. 

If  there  is  less  due  on  the  fi.  fa.  than  the  property  sold 
for  (to-wit :  $19,000.00),  the  transferees  have  not  been  in- 
jured, and  there  is  no  reason  why  the  sherifE  should  be 
enjoined  from  perfecting  the  sale  of  the  property,  or  that 
the  sale  should  be  set  aside  as  prayed  for,  so  far  as  the 
transferees  of  ihefi.fa.  are  concerned.  But,  on  the  other 
hand,  if  there  is  a  larger  amount  due  on  the^.  fa.  than  the 
property  sold  for,  and  the  price  of  the  property  was  depre- 
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Sloan,  gnitrdian,  v§.  Whitaker. 

ciated  by  the  alleged  conduct  of  JohnBon,  who  became  the 
purchaser  thereof,  then  the  sheriff  should  be  enjoined  from 
perfecting  the  sale  until  the  cause  can  be  heard  on  its  merits. 
As  to  what  is  the  amount  justly  due  on  the  fi.  /a.y  and 
whether  the  property  sold  for  its  full  value  at  the  sheriff's 
sale,  the  evidence  is  conflicting. 

The  complainants,  as  stockholders  in  the  company,  had  no 
standing  in  court,  inasmuch  as  there  is  no  allegation  in 
complainants'  bill  that  the  corporation  had  been  requested 
to  act  in  its  corporate  name  in  behalf  of  its  stockholders, 
and  had  refused  to  do  so — ^the  general  rule  being,  that  the 
stockholders  in  a  company  must  sue  in  the  name  of  the  cor- 
poration— Colquitt  et  al,  vs,  Howa/rd^  11  Ga,  Rep.y  556; 
Athnta  vs.  Grantj  Alexander  iSs  Co. — 57  Oa.  i?.,  340. 

The  main  ground  of  equity  in  the  complainants'  bill  is, 
that,  as  creditors  of  the  Planters'  Warehouse  Company,  they 
have  been  injured  by  the  sale  of  the  property  of  that  com- 
pany, as  alleged  therein.  Wliether  they  have  been  so  in- 
jured, and  to  what  extent,  the  evidence  in  the  record  is 
conflicting,  and,  according  to  the  repeated  rulings  of  this 
court,  we  will  not  interfere  to  control  the  discretion  of  the 
chancellor  in  granting  the  injunction  prayed  for  until  the 
final  hearing  of  the  cause  upon  its  merits. 

Let  the  judgment  of  the  court  below  be  afiirmed. 


Allen  Sloan,  guardian,  plaintiff  in  error,  vs.  Allen  B. 

Whftakeb,  defendant  in  error. 

A  widow  whose  apparent  interest  it  was  to  take  a  child's  part  in  lieu 
of  dower,  and  to  whom,  by  division  made  substantially  in  the  mode 
prescribed  by  law  for  dividing  estates  in  kind,  was  assigned  a  child's 
part  of  her  late  husband's  realty  as  well  as  personalty,  which  she 
accepted  and  appropriated,  may,  after  her  death,  be  presumed  to 
have  elected  against  her  dower  in  due  time  (nothing  to  the  contrary 
appearing),  though  no  steps  for  making  the  division  were  taken  un- 
til after  the  time  for  so  electing  had  expired. 
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Administrators  and  Executors.  Distribution.  Presump- 
tions. Dower.  Before  Judge  Wbight.  Decatur  Superior 
Court.    May  Term,  1876. 

Allen  Sloan,  as  guardian  of  Eolian  A.  Sloan,  brought 
ejectment  against  Allen  B.  Whitaker  for  fifty  acres  of  lot 
of  land  three  hundred  and  eighty,  in  the  15th  district  of 
Decatur  county.  The  defendant  pleaded  the  general  issue. 
The  evidence  disclosed  the  following  facts : 

The  lot  in  dispute  was  owned  by  one  Samuel  Sloan  at  the 
time  of  his  death  in  1856.  He  left  a  widow  and  one  child. 
Plaintiff  administered  upon  his  estate  and  became  guardian 
of  his  child.  The  widow,  soon  after  the  death  of  her  hus- 
band, intermarried  with  one  Barton,  and  subsequently  died, 
before  the  commencement  of  this  suit.  On  December  10th, 
1858,  it  was  agreed  between  the  plaintiff  and  Barton  and 
wife,  that  the  ordinary,  on  application  of  the  administrator, 
should  appoint  appraisers  to  divide  the  estate,  real  and  per- 
sonal, between  the  said  distributees,  and  the  notice  required 
by  law  was  waived.  Commissioners  were  accordingly  ap- 
pointed and  the  division  made,  by  which  th^  land  in  con- 
troversy was  set  apart  to  Mrs.  Barton.  She  sold  to  Whit- 
aker. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  upon  the  following  grounds,  to-wit : 

1.  Because  the  court  refused  to  charge  the  jury  as  fol- 
lows :  "  The  law,  by  death  of  Samuel  Sloan,  having  vested 
the  title  in  his  heir,  Eolian  A.  Sloan,  it  is  incumbent  upon 
defendant  to  show  title  out  of  the  heir  of  Samuel  Sloan." 

2.  Because  the  court  erred  in  charging  as  follows :  "  If 
the  evidence  shows  that  there  was  a  division  of  the  land, 
after  the  time  allowed  by  law  for  the  widow  to  elect  to  take 
a  child's  part  had  elapsed,  the  fact  of  that  division  raised 
the  presumption  that  the  widow  had  elected,  in  her  own 
mind,  to  take  a  chad's  part,  and  the  law  presumes  she  did 
so  before  the  expiration  of  the  time  allowed*  by  law,  and 
made  it  incumbent  upon  the  plaintiff  to  rebut  the  presump- 
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tion  by  evidence  tliat  the  widow  had  not  bo  elected  to  take 
a  child's  part  before  the  time  allowed  bj  law  had  elapsed." 

3.  Because  the  verdict  was  contrary  to  the  law  aud  the 
enridence. 

The  motion  was  overraled,  and  the  plaintiff  excepted. 

BowEB  &  Cbawfobd,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Bleckley,  Jndge. 

Where  the  intestate  died  in  1856,  leaving  only  a  widow 
and  a  minor  child,  and  administration  was  granted  on  his  es- 
tate in  the  eame  year ;  and  where,  in  1858,  his  estate,  real 
and  personal,  was  divided,  in  kind,  equally  between  the 
widow  and  child,  by  commissioners  appointed  by  the  ordi- 
nary on  the  application  of  the  administrator,  both  the  widow 
and  the  guardian  of  the  child  consenting  to  the  order  of 
appointment,  the  widow,  after  her  death,  is  to  be  presumed 
to  have  made  her  election  in  due  time  to  take  a  child's  part 
in  lieu  of  dower,  nothing  to  the  contrary  appearing  in  the 
evidence,  and  she  having  accepted  and  appropriated  the 
laud  assigned  to  her  in  the  division. 

Not  only  may  it  be  supposed  that  the  widow  elected  in 
her  own  mind  against  dower,  but  that  she  commnnieated 
that  election  in  proper  time  to  the  ordinary  and  the  admin- 
istrator.    How  else  can  their  conduct  be  accounted  iori 
The  ordinary,  acting  officially,  appointed  commissioners  to 
divide  the  whole  eetat«.     The  administrator  petitioned  the 
lintment.    If  the  widow  had  not 
bey  had  not  known  she  had  done 
lOt  have  granted,  nor  should  the 
for,  an  order  to  divide  the  realty, 
oth  contemplated  most  have  been 
smmissioners  proceeded  to  make, 
and  not  the  kying  off  of  dower, 
the  ordinary,  had  jurisdiction  of 
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dower.  On  the  other  hand,  the  ordinary  alone  had  power 
to  raifie  a  commission  to  divide  equally,  and  distribnte  the 
estate  in  kind.  The  law  of  division,  and  not  the  law  of 
dower,  was  administered.  Besides,  as  there  were  (including 
herself)  but  two  to  take  afi  heirs  or  distributees,  it  is  prob- 
able that  it  was  greatly  to  the  widow's  interest  to  elect 
against  dower ;  thus  taking  a  half  of  the  realty  in  fee  simple, 
in  place  of  one  third  of  the  same  realty  for  life  only.  This 
consideration  tends  to  strengthen  the  presumption  that  she 
made  her  election  while  she  had  a  right  to  make  it — 54  Oa^ 
567 ;  compare  9  /5.,  189 ;  21  /&.,  161. 
Judgment  affirmed. 


J.  Belknap  Smfth,  plaintiff  in  error,  vs,  James  W.  Wn^soN, 

defendant  in  error. 

1.  The  claimant  of  property,  levied  on  by  fl.  fa.  issued  on  a  judgment 
founded  on  attachment,  cannot,  on  trial  of  the  claim,  traverse  the 
grounds  on  which  the  attachment  issued. 

2.  In  attachments  in  justice  courts  no  declaration  need  be  filed,  and  in 
the  county  court  none  is  necessary,  if  the  case  be  within  the  juris- 
diction of  the  justice  courts,  and  if  it  be  founded  on  a  draft,  no  bill 
of  particulars  is  necessary. 

3.  The  merits  of  the  claim  depended  on  conflicting  evidence;  it  was 
passed  upon  by  the  judge  of  the  county  court,  and  affirmed  by  the 
superior  court.    In  such  a  case  this  court  will  not  interfere. 

Claim.  Courts.  Attachment.  Before  D.  M.  DuBose, 
Esq.,  Judge  ^>ro  hoc  vice.  McDuffie  Superior  Court.  Sep- 
tember Term,  1876. 

An  execution  based  on  attachment  in  favor  of  Wilson, 
against  Jackson  et  al.y  was  levied  on  certain  property,  and 
Smith  interposed  claim.  In  the  county  court,  from  which 
the  execution  issued,  the  property  was  held  subject.  Claim- 
ant carried  the  case,  by  oerttorarij  to  the  superior  court 
After  argument,  the  oertiora/ri  was  dismissed,  and  claimant 
ei^cepted. 
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The  other  facte  of  this  case  will  be  fonnd  in  the  opinioQ. 

J.  K  Stbothek,  for  plaintiff  in  error. 

H.  C.  RoNET,  hj  brief,  for  defendant. 

Jackbon,  Jndge. 

This  case  was  tried  in  the  county  court  of  McDuffie,  and 
carried,  by  certiorari,  to  the  snperior  court,  where  the  judg- 
ment against  Smith,  the  claimant,  was  affirmed. 

Three  grounds  of  error  are  alleged  and  insisted  upon  here : 
First,  that  the  coort  refused  to  permit  the  claimant  to  tra- 
reree  the  grounds  on  which  the  attachment  was  founded, 
the  property  being  levied  on  by  a  judgment  founded  on  an 
attachment ;  second,  that  there  was  no  declaration  or  bill  of 
particulars  filed  in  the  county  court ;  and,  third,  that  the 
finding  was  against  law  and  evidence. 

1.  The  first  point  was  decided  against  the  claimant  in  the 
case  of  Foster  vs.  Higgimhotham,  49  Ga.,  268. 

9.  In  respect  to  the  second  point,  it  is  enough  to  say  that 
no  declaration  is  necessary  in  a  justice  court,  and  as  the 
proceedings  in  the  county  courts  are  to  be  had  as  in  justice 
eoarts  ordinarily  (Code,  §285),  we  see  no  reason  for  a  dec- 
laration to  be  filed  there,  when,  as  in  this  case,  the  amount 
is  within  the  justice  court  jurisdiction.    Section  3308  of 
the  Code,  which  speaks  of  declarations  being  filed  in  attach- 
ments in  county  courts,  must,  we  think,  refer  to  cases  where 
the  amonnt  involved  is  over  $100.00.     Thus  the  entire  Code 
ze.     Inasmuch  as  this  attachment 
10  bill  of  particulars,  other  than  a 
cessary. 

ed  on  the  evidence.  It  was  con- 
lerance,  we  think,  is  against  the 
the  county  court  thought  so,  and 

ent. 
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Hayles,  trustee,  «f.  Fermer  et  al. 

Robert  A.  Hayles,  trustee,  plaintiff  in  error,  vs.  Isaac  F. 

Fabmeb  et  al.,  defendants  in  error. 

1.  Where  a  will  provided  that  a  trustee  should  hold  certain  property  in 
trust  for  the  benefit  of  the  children  of  complainants,  and  of  the 
wife  of  said  trustee,  until  the  death  of  the  last  survivor  of  com- 
plainants and  of  said  wife,  then  to  be  divided  equally  between  said 
children  or  their  representatives,  and  the  complainants  filed  their 
bill  against  said  trustee,  alleging  waste,  mismanagement,  and  his 
insolvency,  and  praying  the  writ  of  injunction  and  the  appointment 
of  a  receiver : 

Held,  that  a  demurrer  thereto,  upon  the  ground  that  complainants  had 
no  interest  in  the  property  covered  by  the  testator's  will,  should  have 
been  sustained. 

« 

2.  Should  the  children  for  whose  benefit  the  trust  was  created,  be  made 
parties,  the  court  should  interfere  and  see  that  the  trust  property  is 
protected  for  their  benefit. 

Equity.  Trusts.  Parties.  Before  Judge  Johnson.  Jef- 
ferson Superior  Court.    November  Term,  1876. 

The  bill  in  this  case,  was  filed  by  all  the  children  of  James 
Stratford  and  his  wife,  Barbara,  except  Mary  A.  Hayles,  the 
wife  of  Robert  A.  Hayles,  the  trustee.  The  remaining 
facts  sufficiently  appear  in  the  decision. 

Cain  &  Polhill,  by  brief,  for  plaintiff  in  error. 

R.  W.  Cakswell,  for  defendants. 

Wabnkb,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendant, with  a  prayer  for  relief  and  injunction,  and  the  ap- 
pointment of  a  receiver,  on  the  allegations  contained  therein. 
The  defendant  demurred  to  the  complainant's  bill  on  the 
following  grounds :  First,  that  by  the  express  terms  of  the 
will  of  Peter  McGowan,  under  which  the  defendant  is  act- 
ing, a  copy  of  which  is  annexed  to  complainants'  bill,  he  i8 
exempt  from  making  returns  of  his  acts  and  doings  as 
trustee  to  any  court,  and  especially  by  the  third  item  of 
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said  will,  he  ia  exempt  from  accountinj^  to  any  person  or 
pereooB,  aDd  a  exempt  from  the  restraimDg  power  or  bind- 
ing force  of  any  court ;  second,  that  complainants,  Bessie 
E.  Farmer,  formerly  BesBie  E.  Stratford,  Peter  J.  Stratford, 
and  Jamee  R.  Stratford,  who  are  the  children  of  James 
Stratford  and  Mni.  Barbara  Stratford,  deceased,  have  no 
poesible,  present  or  fatare  interest  in  any  of  the  property 
of  the  estate  of  Peter  McGowan,  and  that  whether  defend- 
ant iB  actinglegally  or  not,  thesaid  complainants  are  not  each 
parties  as  can  call  him  to  an  accoant ;  that  they  cannot,  in  law 
or  equity,  make  any  demand  on  defendant  for  any  part  of 
the  principal,  or  profits,  of  said  estate,  nor  can  any  decree 
be  rendered  in  their  favor.  The  coart  overruled  the  de- 
murrer, and  the  defendant  excepted.  The  court  t)ien,  by 
consent  of  the  parties,  as  certified  by  the  presiding  judge, 
appointed  a  receiver. 

It  appears  in  the  record  that  on  the  1st  of  December, 
1878,  James  Stratford,  under  the  authority  conferred  by  the 
will  of  McQowan,  appointed  Hayles,  the  defendant,  trustee, 
to  carry  into  efEect  the  provisions  of  said  will  in  his  place 
and  stead,  and  thus  he  obtained  possession  of  the  property 
mentioned  in  the  will  of  the  testator,  of  which  the  follow- 
ing is  a  copy  of  the  material  items  thereof : 

"  Item  2d.  After  paying  my  debts  as  directed  in  the  pre- 
ceding item,  it  is  my  will  and  desire,  and  I  so  direct,  beqaeatli, 
and  desire,  that  my  entire  property  of  every  description, 
whether  real,  personal,  or  mixed,  and  all  that  I  may  die 
ised  of,  be  placed  in  the  hands  of  James 
I  hereby  appoint  and  constitute  trustee  for 
iquent  devise  and  bequest  of  this  will,  and  I 
iwerand  authorize  him,  the  said  James  Strat- 
order  or  decree  of  any  court,  to  seize  and 
E  said  property,  and  to  hold,  use,  control 
ame,  and  every  part  thereof,  in  such  a  way 
11,  in  his  judgment,  best  subserve  the  ends 
forth  and  intended  by  this  will,  and  to 
id  use  all  sach  means  as  may  become  nee- 
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essary  or  expedient  in  the  execution  of  this  trust,  and  for- 
ever exempting  said  James  Stratford  from  the  necessity  of 
making  returns  of  his  acts  and  doings  as  such  trustee  to  any 
court ;  and  I  further  authorize  and  empower  said  James 
Stratford,  if  his  judgment  shall  so  direct,  to  sell  and  finally 
dispose  of,  all  or  any  portion  of  my  personal  estate,  and  the 
house  and  lot  in  Louisville,  on  Broad  street,  commonly 
called  the  Hunter  lot.  I  further  authorize  and  empower 
said  James  Stratford  to  cut  off  from  my  place  lying  south 
of  Louisville  about  seven  acres  of  land,  and  to  make  and 
execute  to  Dennis  Ponder  titles  in  fee  simple  to  the  same. 
The  precise  location  of  said  seven  acres,  and  the  time  at 
which  said  Stratford  shall  execute  titles,  to  be  at  the  discre- 
tion of  said  James  Stratford.  Li  no  event  is  he  to  sell,  or 
finally  dispose  of,  any  portion  of  my  real  estate  until  the 
final  execution  of  the  purposes  set  forth  in  this  will ;  and  I 
further  authorize  and  empower  said  James  Stratford,  by 
deed  or  by  will,  to  appoint  his  successor  in  the  trust  con- 
fided to  and  imposed  upon  him  by  this  will. 

"  Item  3d.  I  direct,  authorize  and  require  said  James  Strat- 
ford, to  seize  and  possess  himself  of  the  proceeds  of  any 
sale  he  may  make  under  this  will,  and  to  seize  and  possess 
himself  of  all  rents,  issues,  crops,  profits  or  interest  of  any 
character  arising  or  issuing  from  my  estate,  or  any  portion 
thereof,  and  to  hold,  use,  control  and  manage  the  same  ac- 
cording to  his  discretion  and  judgment,  with  full  power 
and  authority  to  him  to  continue  my  business  from  year  to 
year  as  it  now  is,  or  to  make  such  changes  and  alterations 
as  he  may  at  any  time  deem  prudent  and  beneficial,  with 
ample  power  and  authority  to  him,  if  his  discretion  and 
judgment  so  direct,  to  invest  said  proceeds  of  sale  made  by 
hira,  rents,  issues,  crops,  profits  and  interest,  or  any  part 
thereof,  in  other  property,  real  or  personal,  and  to  hold,  use, 
control,  manage  said  property  so  purchased  in  the  same 
way,  and  with  all  power  and  authority  over  it  as  is  given 
and  contained  in  this  will,  and  to  continue  from  vear  to 
year,  to  receive,  hold,  use,  control  and  manage  my  entire 


I 


ATLANTA,  JANUARY  TEKM,  1877. 


property,  and  all  profits,  increase  or  issues  thereof,  until  the 
time  appointed  by  this  will  for  a  final  division  of  the  same. 
In  the  ose,  management  and  control  of  said  property,  and 
in  the  exercise  of  all  the  power,  anthority,  discretion  and 
judgment  given  to  said  James  Stratford  by  this  will,  I  ex- 
empt him  from  accoanting  to  any  person  or  persons,  and 
farther  exempt  him  from  the  restraint,  power  or  binding 
force  of  any  court. 

"  Item  4th.  Upon  the  death  of  the  last  survivor  of  the 
children  of  James  Stratford  and  my  deceased  sister,  Bar- 
bara Stratford,  to-wit :  Mary  Ann  Hayles,  wife  of  Robert 
A.  Hayles,  Bessie  Eliza  Stratford,  Peter  Joseph  Stratford, 
and  James  Robert  Stratford,  I  then  direct  that  all  said 
property,  then  in  the  hands  of  James  Stratford  or  his  buc- 
cessor,  in  trust,  be  equally  divided  between  the  children,  or 
representatives  of  children  of  the  said  Mary  Ann  Haylee,  Bes- 
sie K  Straf  tord,  Peter  Joseph  Stratford,  James  Robert  Strat- 
ford, but  said  division  shall  he  per  stirpes  and  notper  capita. 
"  Item  5th.  I  constitute  and  appoint  James  Stratford  ex- 
ecutor of  this  will.     This  January  2d,  1873." 

There  is  no  ambiguity  on  the  face  of  the  testator's  will, 

mtherpatent  or  latent,  that  we  can  discover,  which  would 

authorize  the  introduction  of  parol  evidence  to  explain  his 

intention ;  that  intention  is  clearly  manifested  by  the  words 

of  the  will  itself,  to-wit,  tliat  the  trustee  should  have  the 

legal  title  to,  and  possession  of,  the  property  mentioned  in 

his  will,  and  to  hold  the  same  in  trust  for  the  benefit  of 

the  children,  or  representatives  of  children,  of  Mary  Ann 

~   ~       '    d,  Peter  Joseph  Stratford,  and 

atil  the  death  of  the  last  survivor 

Hratford  and  Barbara  Stratford, 

wife  of  Robert  A.  Hayles,  Bessie 

!ph  Stratford,  and  James  Robert 

said  property  in  the  hands  of  the 

s  directed  by  the  testator,  to  be 

he  children  or  representatives  of 

peraons. 
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The  complainants  allege  that  Hayles,  the  trustee,  is  wast- 
ing and  mismanaging  the  property,  and  that  he  is  insolvent. 
But  what  is  that  to  them  ?  They  have  no  interest  in  the 
property  under  the  testator's  will  that  we  can  discover,  and 
the  children  of  Hayles  and  of  the  complainants  (if  there  be 
any)  are  not  complaining.  If  the  children  of  Hayles  and 
of  the  complainants  were  parties  to  the  bill,  the  court  should 
interfere  in  their  behalf,  and  see  that  the  trust  property  is 
protected  for  their  benefit. 

In  view  of  the  provisions  in  the  testator's  will,  the  court 
erred  in  overruling  the  demurrer,  so  far  as  the  present  com- 
plainants in  the  bill  are  concerned.  We,  therefore,  reverse 
the  judgment  of  the  court  below,  unless  the  children  of 
Hayles  and  of  the  complainants  (if  there  be  any)  shall  be 
made  parties  complainant  to  the  bill,  and  when  that  is 
done,  let  the  bill  remain  in  court  for  the  protection  of  their 
interest  in  the  trust  property,  which  appears,  from  the  alle- 
gations in  the  bill,  to  be  in  danger  of  being  wasted.  We 
give  this  direction  in  view  of  the  peculiar  facts  of  the  case, 
in  accordance  with  the  provisions  of  the  4284th  section  of 
the  Code. 

Judgment  reversed  on  terms. 


Walter  Wilson,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

1.  To  accomplish  sexual  intercourse  with  a  virtuooa  woman  pending  a 
virtuous  engf^ment  to  many  her,  may  be  seduction,  though  con- 
sent be  obtained  without  other  persuasion  than  that  which  is  im- 
plied (considering  the  past  courtship  and  present  relation  of  the 
parties)  in  proposing  the  intercourse  and  repeating  the  promise  of 
marriage. 

2.  In  charging  the  jury,  the  whole  section  of  the  Code  relating  to  the 
o£Fense  of  seduction  may  be  read.  The  court  is  not  obliged  to  omit 
that  part  which  provides  for  merging  the  prosecution  in  marriage. 

3.  A  proper  correction  of  counsel's  mistake  in  quoting  the  testimony, 
accepted  also  at  the  time  as  proper,  is  no  cause  for  new  trial 
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4.  Where  the  Jury  are  all  present  at  the  return  of  a  verdict,  the  omiB- 
sion  of  one  name  by  the  clerk  in  calling  over  the  panel,  is  not  cause 
for  new  trial 

Criminal  Law.  Seduction.  Laws.  Charge  of  Court. 
Practice  in  the  Superior  Court.  Jury.  Before  Judge  Babt- 
LETT.     Morgan  Superior  Court.     September  Term,  1876. 

Wilson  was  placed  on  trial  for  the  crime  of  seduction. 
He  pleaded  not  guilty.  The  jury  found  to  the  contrary. 
He  moved  for  a  new  trial  upon  the  following  grounds,  to- 
wit: 

1.  Because  the  court  refused  to  charge  the  jury  as  fol- 
lows :  "  To  authorize  a  conviction  of  seduction,  under  the 
Code  of  Georgia,  there  must  be  proof  of  persuasion  and 
promises  of  marriage.  Proof  of  persuasion,  unless  there  be 
proof  of  promises  of  marriage  also,  is  not  sufficient ;  nor  is 
the  proof  of  promises  of  marriage,  imless  there  be  also  proof 
of  persuasion,  sufficient  to  authorize  a  conviction." 

2.  Because  the  court  erred  in  this :  When  Mr.  Foster,  of 
counsel  for  defendant,  in  his  argument  to  the  jury,  re- 
peated a  part  of  what  he  considered  to  be  the  evidence  of 
James  Ainslie,  the  father  of  the  girl  alleged  to  have  been 
seduced,  as  follows :  "  Her  own  father  says  he,  Walter  Wil- 
son, was  not  her  suitor,"  the  court  interrupted  him,  saying, 
in  the  hearing  of  the  jury,  "  Mr.  Foster,  I  do  not  think  the 
witness  said  so ;  he  said  that  he  did  not  know  the  defendant 
was  visiting  his  daughter  as  a  suitor,  but  the  jury  will  re- 
collect the  evidence."  To  which  counsel  replied  that  he 
accepted  the  correction  of  the  court. 

Defendant  insists  that  in  this  the  court  expressed  an 
opinion  upon  the  evidence  and  stated  what,  in  its  opinion, 
had  and  had  not  been  proved. 

[The  brief  of  evidence,  as  agreed  on  and  approved,  shows 
the  court  to  have  been  correct  in  its  recollection  of  the  tes- 
timony.] 

3.  Because  the  court  read,  in  its  charge,  in  connection 
with  the  first  part  of  §4371  of  the  Code,  the  latter  portion. 
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as  follows :  "  The  prosecution  may  be  stopped  at  any  time 
by  the  marriage  of  the  parties,  or  a  bona  fide  and  continu- 
ing oflfer  to  marry  on  the  part  of  the  seducer." 

4.  Because  the  court  erred  in  overruling  a  motion  in  ar- 
rest of  judgment,  based  upon  the  following  facts :  When  the 
jury  returned  into  the  court-room  with  their  verdict,  upon 
their  names  being  called,  only  eleven  answered ;  whereupon 
the  clerk  called  the  name  of  a  juror  who  had  already  an- 
swered, but  who  again  responded,  when  the  sheriff,  who  was 
making  the  count,  responded  "  twelve."  Thus  it  was  shown 
that  there  were,  in  fact,  but  eleven  jurors  present. 

The  state  proved  that  there  was  one  juror  present  whose 
name  was,  by  inadvertence,  not  called  at  all,  thus  account- 
ing for  the  twelfth  man. 

The  motion  was  overruled,  and  the  defendant  excepted. 

J.  A.  BiLLUPS ;  A.  G.  &  F.  C.  Foster,  for  plaintiff  in 
error. 

J.  W.  Preston,  solicitor  general,  by  Jackson  &  Lumpkin  ; 
McHknry  &  McHenry,  for  the  state. 

Bleckley,  Judge. 

1.  Even  in  penal  statutes,  the  conjunction  and  is  some- 
times construed  disjunctively  as  the  equivalent  of  or — 
Bishop  on  Statutory  Crimes,  §243.  Without  invoking  this 
rule,  however,  the  terms  of  the  Code,  §4371,  touching  "  per- 
suasion and  promises  of  marriage  "  as  means  of  seduction, 
may  be  satisfied  by  courtship  or  wooing,  resulting  in  an  en- 
gagement to  marry,  and  by  the  successful  use  of  that  en- 
gagement, on  the  part  of  the  suitor,  to  accomplish  the  ruin 
of  a  virtuous  and  confiding  woman.  Where  consent  to 
criminal  intercourse  is  part  of  the  original  betrothal,  and  is 
procured  solely  by  the  undertaking  to  marry,  the  transac- 
tion may  be  mere  coarse  and  corrupt  traffic;  but  where 
consent  is  given,  pending  a  virtuous  engagement,  in  conse- 
quence of  a  repetition  of  a  promise  to  marry  already  made 
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and  accepted,  the  woman  yielding  in  reliance  on  the  plighted 
faith  of  her  lover,  and  he  intending  that  she  shall  trust  and 
be  deceived,  the  case  is  one  of  seduction.  To  make  love  to 
a  woman,  woo  her,  make  honorable  proposals  of  marriage, 
have  them  accepted,  and  afterwards  to  undo  her  under  a 
solemn  repetition  of  the  engagement  vow,  is  to  employ  per- 
suafiion  as  well  as  promises  of  marriage.  In  this  case,  after 
the  section  of  the  Code  applicable  to  the  offense  was  read 
to  the  jury,  there  was  no  occasion  to  remind  them  that 
both  persuasion  and  promises  were  necessary  to  a  convic- 
tion, and  the  refusal  to  do  so  at  the  prisoner's  written  re- 
quest was  not  error ;  more  especially  as  the  request  was  not, 
in  its  whole  scope,  an  accurate  statement  of  the  law  of  se- 
duction. 

2.  In  charging  the  jury  on  seduction,  it  is  the  privilege, 
if  not  the  duty,  of  the  court  to  read  the  entire  section  of 
the  Code  which  relates  to  the  subject.  It  is  not  apparent 
that  the  prisoner  was,  or  could  have  been,  injured  by  allow- 
ing the  reading  to  be  continued  through  that  part  of  the  sec- 
tion which  declares  that  "  the  prosecution  may  be  stopped 
at  any  time  by  the  marriage  of  the  parties,  or  a  Una  fide 
and  continuing  offer  to  marry,  on  the  part  of  the  seducer." 
3-  When  counsel  for  the  prisoner,  in  his  argument  to  the 
jury,  misquotes  the  testimony  and  is  corrected  by  the  judge, 
of  his  own  motion,  and  accepts  the  correction,  and  the 
judge  is  in  fact  right  and  the  counsel  wrong,  the  interfer- 
ence is  not  cause  for  new  trial — 43  Ga.^  368. 

4,  For  the  clerk,  by  mistake,  on  the  return  of  a  verdict, 
to  call  one  member  of  the  jury  twice  and  omit  to  call  an- 
other, is  not  cause  for  new  trial,  though  the  mistake  was 
unnoticed  by  the  prisoner  or  his  counsel  until  after  the  jury 
were  discharged.  As  the  whole  twelve  served  on  the  trial, 
eoncxunred  in  the  verdict,  were  present  at  its  return,  and 
beard  it  read  out  in  open  court,  the  clerk's  misreading  of 
the  list  was  immaterial. 
Judgment  affirmed. 
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James  W.  Harris,  plaintiff  in  error,  V8.  The  State  of  Geor- 
gia, defendant  in  error. 

1.  If  the  indictment  alleges  that  the  consent  to  act  as  second  in  a  duel, 
was  given  in  this  state,  it  is  immaterial  where  the  dnel  was  fought 
The  gravamen  of  this  offense,  under  section  4517  of  the  Code,  is  the 
consent ;  if  that  took  place  in  this  state,  the  offense  is  complete. 

a.  If  the  indictment  alleges  that  the  offense  was  committed  on  a  day 
subsequent  to  the  finding  of  the  grand  jury,  whilst,  after  the  defend- 
ant has  pleaded  to  the  merits,  it  would  be  held  good  in  substance, 
yet  being  bad  in  form,  it  will  be  so  held  if  exception  be  taken  to  it 
by  special  demurrer  in  writing,  before  the  trial. 

Criminal  Law.  Dueling.  Indictment.  Before  Judge 
Tompkins.  Richmond  Superior  Court.  October  Term, 
1876. 

At  the  April  term,  1876,  of  Richmond  superior  court, 
Harris  was  indicted  for  consenting  to  be  a  second  in  a  duel 
*'  on  the  16th  day  of  December,  1876."  Before  pleading  to 
the  indictment,  defendant  demurred  thereto  on  two  grounds : 
first,  that  there  was  no  such  offense  known  to  the  laws  of 
Georgia  as  the  one  charged ;  second,  that  the  time  laid  in 
said  indictment  was  subsequent  to  the  finding  thereof. 

The  demurrer  was  overruled,  and  this  is  the  error  brought 
up  for  review. 

J.  Ganahl,  for  plaintiff  in  error. 

Salem  Dutcher,  solicitor  general,  for  the  state. 

Jacksok,  Judge. 

Two  questions  are  made  by  the  record  in  this  case :  first, 
is  the  crime  of  consenting  to  act  as  second  in  a  duel  com- 
plete, if  the  consent  be  given  in  this  state  but  the  dnel  is 
fought  in  another  state  ?  and  second,  is  the  indictment  good 
when  it  charges  that  the  offense  was  committed  on  a  day 
after  the  finding  of  the  true  bill  by  the  grand  jury,  when 
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the  exception  is  taken  by  special  demurrer  before  plea  and 

trial? 

1.  The  first  point  depends  upon  the  construction  of  sec- 
tion 4517  of  our  Code.  That  section  reads  as  follows :  "If 
any  person  shall  knowingly  and  wilfully,  carry  and  deliver, 
any  written  or  printed  challenge,  or  verbally  deliver  any 
message  or  challenge  to  another  to  fight  with  sword,  pistol 
or  other  deadly  weapon,  or  ahdll  consent  to  he  a  second  in 
any  such  duel  or  combat^  such  person  so  offending,"  etc., 
etc.  The  gnwamen  of  the  offense  is  the  act  of  consenting 
to  be  a  second  in  a  duel  to  be  fought  with  sword  or  pistol 
or  other  deadly  weapon.  The  word  "  such "  before  duel, 
evidently  refers  to  a  duel  to  be  fought  with  such  weapons 
as  sword,  pistol  or  other  deadly  weapon,  and  the  meaning 
of  the  section  is  to  prohibit  the  carrying  of  a  challenge  or 
consenting  to  act  as  second  in  a  duel  in  this  state,  whether 
fought  or  to  be  fought  here  or  in  another  state.  The  very 
exhaustive  brief  of  the  solicitor  general  fortifies  this  con> 
stmction,  which  arises,  we  think,  upon  the  very  face  of  the 
statute.  The  reference  to  the  act  of  1816 — Lamar's  Di- 
gest, 593 — ^where  the  offense  originated,  transferred  thence 
to  the  Penal  Code  of  1833,  and  thence  to  our  present  Code, 
is  conclusive  on  the  question.  That  act  shows  that  it  was 
the  design  to  punish  the  offense  of  carrying  the  challenge, 
or  consenting  to  act  as  second  in  this  state,  though  the  duel 
was  fought  in  another.  But  we  think  the  section  of  the 
Code,  as  it  stands,  will  admit  of  no  other  construction. 

2.  In  regard  to  the  second  point,  this  court  has  often 
held  that  after  arraignment  and  plea,  the  indictment  alleg- 
ing an  impossible  day,  or  a  day  after  the  bill  was  found 
true,  would  be  held  good,  but  not  where  it  was  excepted  to 
in  time  on  special  demurrer  in  writing — see  25  Ga,^  616 ; 
55  Oa.^  304,  625.  These  were  all  cases  where  the  defend- 
ant had  gone  to  trial,  and  after  the  time  for  special  de- 
murrer had  passed,  had  sought  to  take  advantage  of  the 
time  alleged.  But  the  defendant  is  entitled,  if  he  demand 
it  in  time,  to  have  a  perfect  indictment  in  form  as  to  the 
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essential  elements  of  time  and  place,  and  when  he  demmv 
specially,  before  trial  (for  by  going  to  trial  he  would  appear 
to  waive  it),  he  ought  to  have  the  time  stated  with  rea- 
sonable certainty  at  least — so  says  our  Code,  sections  462S, 
4629, 4639.  "We  reverse  the  judgment  on  the  last  ground. 
Judgment  reversed. 


Danibl  Nkislkb,  plaintiff  in  error,  vs.  Thomas  Moobe  et  (d^ 

defendants  in  error. 

Testator  provided  that  his  lands  should  not  be  sold  for  distribution, 
except  under  certain  circumstances,  for  thirteen  years  from  the  date 
of  his  will.  Before  the  expiration  of  this  period,  the  executrix  sold 
at  private  sale.  The  heirs  at  law  of  the  testator,  as  such,  brought 
ejectment  against  the  purchaser. 

HM,  that  plaintiffs  were  not  entitled  to  recover;  for  if  the  executrix 
did  not  have  authority  to  make  the  aforesaid  sale,  the  title  remained 
in  her  for  the  purpose  of  executing  the  wiU  of  the  testator,  and  did 
not  pass  to  the  plaintiffs. 

Ejectment.  Administrators  and  Executors.  Wills.  Be- 
fore Judge  Knight.  Lumpkin  Superior  Court.  Septem- 
ber Term,  1875. 

Reported  in  the  decision. 

a  P.  Bell;  W.  P.  Pbicb;  J.  K  Dobsey,  for  plaintiff 
in  CTTor. 

EsTEs  &  BoTD,  for  defendants. 
Wabner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs, 
as  the  heir«  at  law  of  Benjamin  M.  Smith,  deceased,  against 
the  defendant,  to  recover  the  possession  of  certain  lands 
therein  described.  On  the  trial  of  the  case,  the  jury,  under 
tne  chaige  of  the  court  found  a  vAWlUt  ;«  ^^^^  ^^  ih^ 
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plaintifis.  The  defendant  made  a  motion  for  a  new  trial  on 
the  varioug  gronnds  therein  set  forth,  which  was  overraled 
by  the  conrt,  and  the  defendant  excepted. 

It  appears  from  the  evidence  in  the  record  that  Benjamin 
M.  Smith,  who  was  the  owner  of  the  premisea  in  dispute, 
died  in  1858,  leaving  a  will,  by  one  clause  of  which  he  di- 
rected that  no  part  of  his  real  estate  in  Georgia  should  be 
sold  until  thirteen  years  from  the  date  of  his  will,  made  in 
1858,  unless  for  the  want  of  funds  for  the  education  of  his 
children,  or  other  indispensable  calls  for  funds,  and  if  sold 
before  that  time,or  any  part  thereof,  he  desired  it  to  be  sold 
by  mutual  consent  of  so  many  of  the  executors  as  may  be 
living.  By  another  clause  of  the  testator's  will,  he  desired 
that  as  fast  as  his  children  arrived  at  the  age  of  twenty-one 
years,  they  should  have  paid  to  them  their  portion  of  the 
property  devised  to  them  by  his  will;  if  they  should  so 
desire,  and  under  circumstances  which,  in  the  opinion  of 
both  the  executors  and  executrix,  would  be  expedient,  that 
they  and  each  of  them  might  have  their  respective  portions 
at  an  earlier  period  of  time,  and  to  effect  this,  his  intention, 
he  vested  in  his  executors  and  executrix  full  power  and 
authority  to  dispose  of  his  real  estate  as  above  expressed 
in  fee  simple,  or  for  a  term  of  years,  or  otherwise,  in  as 
full  and  large  a  manner  as  he  himself  could  have  done 
if  living.  The  testator  appointed  A.  G.  Wimpy,  Gteorge 
Kellogg,  and  his  wife,  Nancy  M.  Smith,  his  executors  and 
executrix  —  only  two  of  whom,  to-wit,  Mrs.  Smith  and 
Wimpy,  qualified,  and  the  latter  was  subsequently  released 
from  his  executorship  by  an  act  of  the  general  assembly. 
It  also  appears  from  the  evidence  in  the  record  that  in 
August,  1873,  Nancy  M.  Smith,  executrix  as  aforesaid,  con- 
veyed the  premises  in  dispute  to  the  defendant,  Neisler,  for 
the  consideration  of  $4,000,00. 

On  the  foregoing  statement  of  facts,  the  main  controlling 
question  in  the  case  was,  whether  the  legal  title  to  the  prem- 
ises in  dispute  was  in  the  plaintiffs,  as  the  heirs  at  law  of 
the  deceased,  so  as  to  enable  them  to  recover  the  possession 
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of  the  same  in  that  capacity  in  an  action  of  ejectment.  In 
our  judgment,  the  legal  title  to  the  land  sued  for  was  not 
in  the  heirs  at  law  of  the  deceased,  inasmuch  as  he  did  not 
die  intestate,  but,  on  the  contrary,  died  testate.  If  the  ex- 
ecutrix had  no  legal  power  or  authority  under  the  testator's 
will  to  sell  the  land  at  private  sale,  then  the  legal  title 
thereto  is  in  her  for  the  purpose  of  executing  the  testators 
will,  and  not  in  his  heirs  at  law.  If  the  executrix  had  the 
legal  power  and  authority  under  the  testator's  will  to  sell 
and  convey  the  land  at  private  sale,  then  the  legal  title 
thereto  is  in  the  defendant,  Neisler,  to  whom  she  conveyed 
it,  and  not  in  the  plaintifiEs  as  the  heirs  at  law  of  Benjamin 
M.  Smith ;  and,  consequently,  they  were  not  entitled  to  re- 
cover the  possession  of  the  land  in  that  capacity  in  an  action 
of  ejectment,  and  the  court  below  erred  in  overruling  the 
defendant's  motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  reversed. 


Thomas  M.  Pennaman,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  Perjury  may  be  assigned  upon  an  affidavit  charging  an  offense,  and 
made  for  the  purpose  of  procuring  a  warrant  therefor. 

2.  If  the  justice  of  the  peace,  in  administering  the  oath,  acted  officially, 
it  need  not  further  appear  that  he  acted  judicially. 

8.  Where  the  indictment  distinctly  charges  that  the  false  oath  was  taken 
in  a  judicial  proceeding,  and  in  a  matter  material  to  the  issue,  and 
where  the  proceeding  and  the  issue  are  plainly  indicated;  any  mere 
vagueness  or  incompleteness  of  description  must  be  excepted  to  be 
fore  trial,  and  is  not  cause  for  arresting  the  judgment. 

4.  The  court  may  instruct  the  jury,  that  if  they  find  from  the  evidence, 
beyond  a  reasonable  doubt,  that  all  the  allegations  in  the  indictment 
are  true,  they  should  find  the  prisoner  guilty. 

5.  The  motion  for  new  trial,  under  the  judge's  certificate  to  the  bill  of 
exceptions  qualifying  the  matters  of  fact,  was  properly  overruled 

Criminal  Law.    Perjury.    Indictment.     New  Trial    Be- 
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fore  Judge  Tompkins.    Cliatham  Superior  Court.    Jiay 
Term,  1876. 

Pennaman  was  placed  pn  trial  for  the  offense  of  perjury. 
The  material  portion  of  the  indictment  against  him  was  as 
follows :  "  For  that  the  said  Thomas  M.  Pennaman  *  *  * 
did,  before  Isaac  Bussell,  as  a  justice  of  the  peace  in  and  for 
said  county,  in  a  judicial  proceeding,  the  said  Isaac  Bussell 
being  then  and  there  a  judicial  oflScer  fully  competent  and 
authorized  to  administer  a  lawful  oath,  and  when  a  lawful 
oat^  was  to  the  said  Thomas  M.  Pennaman,  by  the  said  Isaac 
Bussell,  as  justice  of  the  peace  as  aforesaid,  administered, 
wilfully,  knowingly,  absolutely  and  falsely  swear,  amongst 
other  things,  in  substance  and  in  effect  following,  that  is  to 
say,  that  Cornelia  Brown,  on  May  29th,  1876,  in  the  county 
of  Chatham,  and  state  of  Greorgia,  did  violently  assault  and 
strike  him,  the  said  Thomas  M.  Pennaman,  with  a  rock  or 
brick-bat,  inflicting  a  painful  wound  on  the  back  of  him, 
the  said  Thomas  M.  Pennaman,  all  of  the  said  matters  so 
wilfully,  knowingly,  absolutely  and  falsely  sworn  to  in  sub- 
stance and  effect  by  the  said  Thomas  M.  Pennaman,  being 
then  and  there  material  to  the  issue  in  the  judicial  proceed- 
ing aforesaid,  the  said  Thomas  M.  Pennaman  being  then  and 
there  in  the  said  judicial  proceeding,  making  and  swearing 
to  an  affidavit  before  the  said  justice  of  the  peace,  for  the 
purpose  of  having  a  warrant  issued  against  the  said  Cornelia 
Brown  for  the  offense  of  an  assault  and  battery. 

''  And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do 
say,  that  the  said  Cornelia  Brown  did  not  in  truth  and  in 
fact,  or  fn  substance  and  in  effect,  on  May  29th,  1876,  in  the 
county  of  Cliatham,  in  the  state  of  Georgia,  violently  assault 
and  strike  the  said  Thomas  M.  Pennaman  with  a  rock  or  brick- 
bat, inflicting  a  painful  wound  on  the  back  of  him,  the  said 
Thomas  M.  Pennaman,  and  that  the  said  Thomas  M.  Penna- 
man then  and  there  well  knew  that  he,  the  said  Thomas  M. 
Pennaman,  was  then  and  there,  wilfully,  knowingly,  abso- 
lutely and  falsely  swearing,  contrary  to  the  law,  etc." 
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The  defendant  pleaded  not  guilty.  The  jury  found  to 
the  contrary.  He  moved  that  judgment  be  arrested  upon 
the  following  grounds : 

1.  Because  the  indictment  is  defectiye  in  this,  that  it  fails 
to  specify  the  particular  judicial  proceeding  in  which  the 
alleged  perjury  was  committed. 

2.  Because  the  indictment  does  not  aver  to  what  issue  the 
matters  alleged  to  be  wilfully,  knowingly,  absolutely  and 
falsely  sworn  to,  were  material. 

3.  Because  the  indictment  charges  the  defendant  with 
perjury  in  making  and  swearing  to  an  affidavit  before  a  jus- 
tice of  the  peace,  for  the  purpose  of  having  a  warrant  issued, 
etc.,  all  of  which  does  not  constitute  the  crime  of  perjury, 
but  only  that  of  false  swearing. 

4.  Because  the  said  affidavit  was  neither  a  part  of,  nor  in, 
a  judicial  proceeding,  and  was  not  material  to  the  issue  in  a 
judicial  proceeding  of  this  nature,  to-wit :  the  ascertainment 
of  the  probable  guilt  or  innocence  of  the  person  accused. 

5.  Because  the  said  affidavit  was  not  sworn  to  before  an 
officer  in  his  judicial  capacity,  but  solely  and  only  as  an  officer 
qualified  to  administer  a  lawful  oath  or  affirmation. 

The  motion  was  overruled,  and  the  defendant  excepted. 
The  defendant  also  moved  for  a  new  trial  on  the  follow- 
ing grounds : 

1.  Because  the  court  erred  in  charging  the  jury,  that  if 
they  find  from  the  evidence,  beyond  a  reasonable  doubt,  that 
all  the  allegations  in  the  bill  of  indictment  are  true,  and  that 
the  defendant,  in  making  and  swearing  to  an  affidavit  to  have 
the  prosecutrix,  Cornelia  Brown,  arrested  on  a  warrant  for 
assault  and  battery,  did  wilfully,  knowingly,  absolutely  and 
falsely  swear  in  said  affidavit,  as  he  is  alleged  to  have  done 
in  the  indictment,  then  they  should  find  him  guilty  of  the 
crime  charged. 

2.  Because  the  court  erred  in  commanding  the  sheriff  to 
arrest  Samuel  Bynum,  a  material  witness  for  the  defendant, 
in  this  that  the  arrest  was  made  in  the  presence  of  the  jury 
trying  said  case,  and  because  of  his  evidence  just  given  in, 
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sach  arrest  tending  to  throw  discredit  upon  his  testimony  to 
defendant's  injury. 

3.  Because  the  verdict  is  contrary  to  the  law  and  the  evi- 
dence. 

In  support  of  the  second  ground,  one  of  the  jurors  made 
affidavit  that  the  witness,  Bynum,  was  arrested  in  full  view 
of  the  jury,  during  the  progress  of  the  cause,  as  he  believes, 
for  the  offense  of  perjury,  supposed  by  the  judge  of  said 
court  to  have  been  committed  on  the  witness-stand ;  that  the 
arrest  was  mentioned  in  the  jury-room  immediately  upon 
the  retirement  of  the  jury,  and  that  deponent  believes  that 
all  of  said  jury  were  apprized  of  the  arrest  before  returning 
a  verdict. 

The  court  overruled  the  motion,  and  defendant  excepted. 

Upon  the  rendition  of  this  judgment,  counsel  for  defen- 
dant moved  to  be  allowed  to  obtain  affidavits  from  other 
jurors  who  tried  said  cause,  as  to  their  knowledge,  impres- 
sion or  belief,  upon  the  subject  of  the  arrest  of  the  witness, 
Bynum,  prior  to  the  return  of  the  verdict.  This  the  court 
refused  to  permit,  and  the  defendant  excepted. 

The  presiding  judge  attached  the  following  note  to  the 
bill  of  exceptions : 

"  After  the  witness,  Bynum,  had  gone  from  the  stand,  the 
judge  quietly  told  the  sheriff  to  say  to  him  not  to  leave  the 
court-house.  This  the  sheriff  did  in  view  of  the  counsel  and 
the  jury,  but  neither  could  hear  what  the  sheriff  said,  and 
no  one  in  the  court-room,  except  by  the  merest  inference, 
could  possibly  know  what  were  the  instructions  of  the  sheriff, 
and  in  point  of  fact,  neither  the  solicitor  general,  nor  counsel 
on  either  side,  knew  what  was  said.  Bynum  retired  from 
the  court-room.  After  the  jury  had  retired  to  their  room,  the 
judge  then  directed  the  sheriff  to  bring  Bynum  into  the  court- 
room and  to  detain  him.  No  arrest  of  Bynum  was  ordered 
or  made  in  the  presence  of  the  jury,  but  was  sedulously 
avoided.  It  very  frequently  happens  that  the  judge  directs 
the  sheriff  to  say  to  a  witness  not  to  retire  ftom  the  cou  rt 
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house,  and  the  order  is  carried  into  eflEect  jnst  precieely  as 
was  done  in  the  case  of  Bynum." 

•  N.  C.  Collier,  by  W.  D.  Habden,  for  plaintiff  in  error. 

A.  B.  SMrrn,  solicitor  general,  by  Z.  D.  Harbison;  Mel- 
DRiM  &  Adams,  for  the  state. 

Bleckley,  Judge. 

1.  Perjury  may  be  assigned  upon  an  afBdavit.charging  an 
offense,  and  made  for  the  purpose  of  procuring  a  warrant 
therefor.  Such  an  aiBdavit,  made  for  such  a  purpose,  is  the 
beginning  of  a  judicial  proceeding.  It  belongs  to  proceed- 
ings before  arrest,  and  is  treated  of  under  that  head  in  the 
Code,  .section  4714.  It  sets  forth  probable  cause  for  a 
warrant,  and  upon  it  alone  a  warrant  might  issue.  Enough 
is  established  to  result  legally  in  depriving  the  accused  per- 
son, for  a  time,  of  his  liberty.  Treating  probable  cause  as 
the  issue  or  point  in  question,  tliere  can  be  no  doubt  that 
the  matter  of  the  affidavit  is  vitally  material.  On  the  trial 
of  the  accused  for  the  offense,  the  affidavit  itself  would  not 
be  admissible,  but  the  matter  it  contains  (sworn  to  as  true)  ifi 
not  the  less  material  on  that  account.  For  the  crime  of 
perjury  to  be  committed,  it  is  not  necessary  that  the  false 
swearing  should  take  place  on  the  trial,  or  even  in  respect  to 
facts  which  the  trial  must  directly  involve.  Affidavits  in 
judicial  proceedings,  though  toucliing  matters  incidental  or 
collateral,  may  be  instruments  of  perjury — 2  Chit.  Cr.  Law, 
303 ;  3  GrTfs  Ev.,  section  190 ;  2  Bish.  Cr.  Pr,  §845. 

2.  The  justice  of  the  peace'acted  officially — was  authorized 
to  administer  the  oath — administered  it  lawfully,  and  the 
oath  was  lawful.  That  he  acted  in  a  judicial  capacity  need 
not  further  appear.  The  Code  does  not  make  it  requisite 
that  he  should — see  section  4460.  It  is  probable  that,  in 
administering  the  oath,  he  was  not  acting  in  a  judicial 
capacity;  but  that  would  not  prevent  the  affidavit  from 
being  made  in  a  judicial  proceeding.     Test  this  by  the  in- 
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stance  of  an  affidavit  to  hold  to  bail,  or  an  affidavit  to  procure 
an  attachment. 

3.  Wliat  proceeding  and  what  issue  the  indictment  refers 
to,  may  be  collected  with  reasonable  certainty  from  its 
language.  They  are  plainly  indicated,  and,  if  they  are  not 
described  with  technical  amplitude  and  accuracy,  the  imper- 
fection may  have  been  cause  for  exception  before  trial,  but 
is  not  ground  for  arresting  the  judgment — Code,  section 
4629.  In  these  matters  of  description,  the  indictment  seems 
very  nearly,  or  quite,  up  to  the  ordinary  requisites  of  good 
pleading — 2  Chit.  Cr.  Law.  307 ;  2  Bish.  Cr.  Pr.,  sections 
854,  845 ;  52  Ga.,  242. 

4.  The  court  may  instruct  the  jury,  that  if  they  find,  from 
the  evidence,  beyond  a  reasonable  doubt,  that  all  the  allega- 
tions in  the  indictment  are  true,  they  should  find  the 
prisoner  guilty.  Such  a  charge  is  not  like  one  which 
groups  certain  facts,  less  in  extent  than  the  whole  contents 
of  the  indictment,  and  submits  their  truth  or  falsity  as  deci- 
sive of  guilt  or  innocence — compare  34  Ga.,  263  /  Tucker 
vs.  The  State,  57  Ga.,  503.  Unless  the  jury  are  to  find  the 
prisoner  guilty,  when  convinced  by  the  evidence,  beyond 
any  reasonable  doubt,  that  the  whole  of  the  indictment  is 
true,  the  trial  is  work  without  an  object. 

5-  We  find  in  the  record  no  good  cause  for  granting  a  new 
trial.  The  judge,  by  his  explanatory  note,  leaves  nothing 
of  any  importance  in  the  ground  of  the  motion  which  relates 
to  dealing  with  one  of  the  prisoner's  witnesses  in  presence 
of  the  jury. 

Judgment  affirmed. 


Reuben  T.  Buffinoton,  plaintiif  in  error,  vs.  James  M. 

Smtih,  governor,  defendant  in  error. 

The  state  cannot  legally  forfeit  the  bond  of  the  surety  for  the  appear- 
ance of  a  defendant  when  she  has  the  defendant  in  her  own  custody 
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in  the  penitentiary,  under  sentence  from  one  of  her  courts.  She  hai 
the  power  to  try  him  whenever  she  pleases  for  crime  committed 
within  the  jurisdiction  of  another  of  her  courts.  It  does  not  alter 
the  principle  at  all  if  the  bail  agreed  in  writing  to  pay  the  bond  at 
the  next  term  if  the  principal  did  not  appear,  and  thereby  obtained 
a  continuance  of  the  scire  faciaa.  The  question  still  remains,  can 
the  state  legally  forfeit  the  bond  of  the  surety  for  not  producing  his 
principal,  when  she,  at  the  very  time,  has  that  principal  in  her  own 
custody? 

Criminal  Law.  Bail.  Before  Judge  Pottle.  Hart 
Superior  Court.     September  Term,  1876. 

Reported  in  the  opinion. 

KoBBBT  Hesteb,  for  plaintifi  in  error. 

Samuel  Lumpkin,  solicitor  general,  for  defendant. 

Jagk8on,  Judge. 

Buffington  stood  Earle's  security  to  appear  at  Hart  supe- 
rior court.  Earle  failed  to  appear.  Thereupon  the  solicitor 
general  proceeded  by  scire  facias  against  Buffington.  At 
the  regular  trial  term,  Buffington  was  not  ready  for  trial, 
and  had  no  legal  ground  for  continuance.  Thereupon  the 
solicitor  general  granted  him  a  continuance  on  the  terms,  in 
writing,  that  if  Earle  did  not  appear  at  the  next  term,  Buf- 
fington would  pay  the  bond.  At  the  next  term  Earle  did 
not  appear ;  but  Buffington  set  up  the  defense  that  Earle 
had  been  indicted  in  White  superior  court  for  a  penitentiary 
offense,  convicted  and  sentenced,  and  was  then  in  the  peni- 
tentiary. The  court  held  that  the  plea  was  insufficient,  and 
forfeited  the  bond.  Buffington  excepted,  and  the  case  is 
before  us  for  review. 

We  think  that  the  court  erred.  The  state  had  Earle  in 
her  own  custody — ^in  the  penitentiary — ^just  as  securely  con- 
fined as  if  she  held  him  in  jail  in  Hart  county.  She  had, 
and  now  has,  nothing  to  do  but  to  bring  him  out  and  try 
him  whenever  she  pleases  to  do  so.    If  found  guilty,  she  can 
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SMiteDce  tun  for  another  term,  to  begin  when  this  Wj 
county  sentence  expires.  It  would  be  strange,  indeec 
ifafi  forfeited  a  bond  for  bis  not  appearing,  wlien  she  '. 
btoi  in  the  jail  in  Hart  connty,  and  Uie  penitentiary  is 
great  jail,  convenient  to  Hart  as  to  all  the  rest  of  t)ie  eb 
Judgment  reversed. 


Jomr  J.  Obafion,  sheriff,  et  al.,  plaintiffs  in  error,  vs.  Robi 
Toombs,  defendant  in  error. 

Where  land  held  by  the  defendant  inji.  fa.  under  bond  for  title* 
part  of  the  pnrchaHe  money  thereof  hsving  bwn  paid,  wns  Ic 
on  and  sold,  the  oldest  judgment  against  tbe  defendani  will  : 
precedence,  in  the  dlatribution  of  the  fund  realized  therefrom,  \ 
Junior  Judgmenti,  hi  favor  of  the  vendora,  for  inBtallmente  of 
purchase  money. 

Levy  and  Sale.  Judgments.  Sheriffs.  Bond  for  Ti 
Before  Judge  Pottlb.  Wilkes  Superior  Court.  Xovem 
Term,  1876. 

Reported  in  the  decision. 

"W.  M.  4  M.  P.  Rbbse;  F.  H.  Collby;  W.  M.  Sims, 
pUinti^  in  error. 


i;ainst  the  eheciff  by  movant,  Rob 
D,  Simms  &  Co.,  and  Green  Bp 

lie  fdai,  the  sheriff  answered  8i 

f  August,  1876,  as  sheriff,  be  lev 
ms  &  Truitt  m.  W.  A.  Ficklen, 
Wilkes  county,  reciting  in  tbe  U 
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that  the  Ji.fa.  was  levied  on  the  entire  title  to  said  land, 
which  was  held  by  W.  A.  Ficklen,  aforesaid,  under  a  bond 
for  title  from  Wynn,  Simms  &  Co.,  and  Green  Bros.,  who 
held  said  Ficklen's  deed  thereto,  subject  only  to  application 
of  Mrs.  Julia  T.  Ficklen  for  homestead  in  said  land,  and 
that  written  notice  of  said  levy  had  been  given  to  all  par- 

ties  in  interest. 

Respondent  further  says  that  he  advertised  said  land  for 
sale  under  said  levy,  stating  that  the  whole  title  to  said  land 
was  to  be  sold,  subject  only  to  the  said  homestead  applica- 
tion, and  that  he  gave  written  notice  in  due  time  to  said 
Wynn,  Simms  &  Co.  and  Green  Bros. ;  that  on  the  first 
Tuesday  in  September,  1876,  he  sold  the  said  land  in  accor- 
dance with  said  levy  and  advertisement,  for  $505.00. 

The  sheriff  further  answered  that  he  had  this  sum  of 

money  in  his  hands,  and  was  ready  to  pay  over  the  same,  but 

that  he  had  several  Jl.fas.  in  his  hands  claiming  said  fund. 

1st.  He  has  the  ^.  fa.  of  Simms,  Truitt  &  Co.,  under 

which  said  sale  was  made. 

2d.  The  fi.fa.  of  the  movant,  R  Toombs,  of  older  date 
than  any  Ji.  fa,  against  W.  A.  Ficklen. 

3d.  The  deed  of  Wynn,  Simms  &  Co.  and  Green  Bros., 
from  W.  A.  Ficklen,  to  said  land,  of  older  date  than  any 
ji'  fa.  against  said  Ficklen,  duly  executed  and  recorded,  and 
two  f.  fas.  for  installments  due  under  said  deed,  and  for 
which  judgment  had  been  obtained  in  the  superior  court 
of  Wilkes  county.  Under  these  circumstances,  he  desired 
the  direction  of  the  court. 

The  deed  referred  to  in  the  sheriff's  answer  was  then 
placed  in  evidence,  the  same  having  been  duly  executed  by 
the  defendant  inf.  fa.,  W.  A.  Ficklen,  to  Wynn,  Simms  & 
Co.  and  Green  Bros.,  and  the  two  f.fas.  belonging  to  the 
same  parties  which  it  was  admitted  were  under  the  said 
deed,  and  the  other  f.fas.  herein  mentioned. 

No  traverse  was  filed  to  the  answer  of  the  sheriff  by  the 
movant,  but  the  said  movant  moved  to  make  the  rule  abso- 
lute against  the  sheriff,  which  waa  allowed  by  the  court, 
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and  the  rale  was  ordered  to  be  made  absolute  on  the  fore- 
going facts  and  answer,  the  court  holding  that  under  a  pro- 
ceeding of  this  kind  the  claims  of  Wjnn,  Simms  &  Co. 
and  Green  Bros.,  could  not  be  considered  by  the  sheriff. 
To  which  ruling  and  decision  the  sheriff,  Wynn,  Simms  & 
Co.  and  Green  Bros.,  excepted. 

The  question  made  by  the  record  in  this  case  is,  whether, 
assuming  all  the  facts  to  be  true  as  set  forth  in  the  sheriff's 
answer  to  the  rule  taken  against  him  for  the  money  in  his 
hands,  arising  from  the  sale  of  the  property  of  the  defendant 
in  execution,  the  same  were  su£Scient,  under  the  law,  to  pro- 
tect him  from  the  payment  of  the  money  to  the  oldest  Jl. fa. 
in  his  hands  against  the  defendant?  The  property  was 
levied  on  by  the  sheriff  by  virtue  of  a  fi.fa,  in  favor  of 
Simms  &  Truitt  against  Ficklen,  the  defendant  therein,  and 
was  sold  as  his  property  for  the  sum  of  $505.00.  The^./a. 
of  Toombs  against  the  defendant,  Ficklen,  was  placed  in  the 
sheriff's  hands  and  claimed  the  money  arising  from  the  sale 
of  the  defendant's  property,  on  the  ground  that  it  was  of 
older  date  than  any  other  yf.ya.  in  the  sheriff's  hands  against 
him,  and,  therefore,  had  a  prior  lien  on  the  money  arising 
from  the  sale  of  the  defendant's  property.  The  land  was 
levied  on  by  the  sheriff  as  the  property  of  the  defendant, 
and  sold  by  him  as  the  property  of  the  defendant,  and 
the  money  in  his  hands  was  the  proceeds  of  the  sale  of 
the  defendant's  property.  The  sheriff  was  bound  in  the 
discbarge  of  his  duty,  after  payment  of  all  legal  costs,  to 
have  appropriated  the  money  arising  from  the  sale  of  the 
defendant's  property  to  the  oldest  ^.y*a.  against  the  defend- 
ant in  his  hands.  The  fi.fa.  of  Simms  &  Truitt,  under 
which  the  land  was  sold,  was  not  entitled  to  claim  the  money 
because  it  was  of  younger  date  than  Toombs'  fi,  fa.  The 
fi.fas.  of  Wynn,  Simms  &  Co.  and  Green  Bros.,  against  the 
defendant,  were  not  entitled  to  claim  the  money  for  the 
same  reason,  both  being  of  younger  date  than  the  Toombs 
fi.fa.  Wynn,  Simms  &  Co.  and  Green  Bros.,  were  not  en- 
titled to  claim  the  money  under  their  deed,  because  it  ere- 
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ated  no  lien  on  the  money  in  the  aherifTs  hands,  it  not  ap- 
pearing by  the  sherifTs  answer,  or  otherwise,  that  any  part 
of  the  purchase  money  had  been  paid,  which  must  have 
been  done  to  bring  the  case  within  section  3586  of  the  Code. 
It  follows,  therefore,  that  there  was  no  error  in  making  the 
rale  absolute  against  the  sheriff  in  favor  of  Toombs,  the 
plain tifE  in  the  oldest  ^.ya.  in  the  sheri£Ps  hands. 
Let  the  judgment  of  the  court  below  be  affirmed. 


The  Central  Railroad  and  Banking  Company,  plaintiff 
in  error,  V8.  William  T.  Opie,  defendant  in  error. 

1.  The  verdict  was  not  so  contrary  to  the  evidence  as  to  require  the 
supreme  court  to  order  a  new  trial,  where  the  presiding  Judge  had 
twice  done  so,  on  like  verdicts  in  the  same  case,  and  had  declined  to 
interfere  a  third  time.  The  issue  being  a  question  of  nei^igence, 
and  there  being  some  evidence  from  which  the  jury  could  infer 
negligence,  repeated  findings,  to  the  same  effect,  ought  to  be  re- 
spected. 

2.  Where  the  brief  of  evidence,  with  the  agreement  of  counsel  entered 
thereon,  is  attached  to  the  bill  of  exceptions  as  an  exhibit,  and  is 
referred  to  therein  as  follows:  "A  brief  of  the  testimony  introduced 
on  said  trial  has  been  agreed  to  in  writing  by  counsel  for  plaintifE 
and  defendant,  filed,  and  is  a  part  of  the  record  of  the  cause,  a  copy 
of  which  is  hereto  annexed,  marked  exhibit  A,  and  to  which  refer* 
ence  is  prayed,"  the  writ  of  error  will  not  be  dismissed  for  the  want 
of  the  approval  of  such  evidence  by  the  Judge.  The  aforesaid  re- 
cital, together  with  the  usual  certificate  of  the  judge  attached  to  the 
bill  of  exceptions,  held  to  be  a  sufficient  approval  of  the  brief  of 
evidence.    (R.) 

8.  Nor  will  the  fact  that  no  copy  of  the  brief  of  evidence  is  embodied 
in  the  transcript  of  the  record,  be  ground  of  dismissal,  it  not  ap- 
pearing from  the  brief  of  evidence  or  the  record,  that  the  former 
had  been  filed  and  made  a  part  of  the  record.  Neither  the  afore- 
said recital  in  the  bill  of  exceptions,  nor  the  agreement  of  counsel, 
entered  on  the  brief  of  evidence,  to  consider  it  filed,  eetablislies  the 
fact  that  it  had  been  made  a  part  of  the  record.    (R) 

4.  The  provision  in  the  act  of  1870,  embraced  in  §4253  of  the  Code,  in 
reference  to  making  the  brief  of  evidence  a  part  of  the  record,  is 
permissive,  and  not  compulsory.  Cases  may  still  bo  brought  up  by 
embodying  the  evidence  in  the  bill  of  exceptions.    (EL) 
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The  Central  Railroad  and  Banking  Company  vs.  Opie. 

5.  Where  the  motion  for  a  new  trial  comes  up  as  a  part  of  the  record, 
and  the  bill  of  exceptions  recites  that  the  statements  made  in  each 
ground  of  the  motion  are  true,  the  grounds  held  to  be  sufficiently 
verified  by  the  judge.     (R.) 

New  Trial.  Practice  in  the  Supreme  Court.  Before 
Judge  Johnson.  Screven  Superior  Court.  May  Term, 
1876. 

Opie  brought  case  against  the  Central  Kailroad  and  Bank- 
ing Company  for  $500.00,  damages  alleged  to  have  been 
sustained  by  reason  of  the  killing  of  a  mare.  The  jury 
found  for  the  plaintiff  $3(X).00.  The  defendant  moved  for 
a  new  trial.  The  court  overruled  the  motion  upon  "  the 
ground  that,  although  the  opinion  of  the  court  upon  the 
law  and  facts  as  submitted  on  the  trial,  is  that  the  defend- 
ant is  not  liable  to  the  damages  assessed  by  the  verdict  in 
this  case,  yet  there  having  been  three  verdicts  to  the  same 
effect,  the  court  will  not  now  disturb  the  decision  of  the 
jury  in  this  case  by  again  granting  a  new  trial." 

To  this  ruling  the  defendant  excepted. 

The  facts  are  suflSciently  stated  in  the  opinion. 

When  the  case  was  called  in  this  court,  a  motion  was 
made  to  dismiss  the  writ  of  error  upon  several  grounds. 
The  facts,  as  well  as  the  rulings  of  the  court,  will  be  found 
fully  stated  in  the  head-notes. 

Jackson,  Lawton  &  Basingeb;  Geo.  R.  Black,  for 
plaintiff  in  error. 

John  0.  Dell,  by  R.  H.  Clark  and  Z.  D.  Harrison,  for 
defendant. 

Bleckley,  Judge. 

Though  the  court  had  twice  granted  a  new  trial  on  simi- 
lar verdicts,  to  leave  the  third  verdict  to  stand  was  right, 
there  being  evidence  that  the  train  was  running  at  unusual 
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speed,  and  that  no  effort  was  made  to  stop  or  slaeken  it,  md 
the  evidence  being  conflicting  as  to  whether  there  were,  or 
were  not,  bushes  and  briers  contiguous  to  the  line  of  road, 
calculated  to  impede  the  mare  in  escaping  to  the  open  field. 
Even  if  the  engine  or  cars  did  not  touch  the  animal,  she  was 
probably  not  allowed  as  much  time  to  get  clear  of  danger  ae 
ordinary  and  reasonable  care,  even  for  the  safety  of  the  train, 
required.  Her  fall  into  the  stock-gap  of  the  company  might 
not  have  occurred  (and  of  this  tibie  jury  were  to  judge)  if 
timely  effort  had  been  made  to  check  the  u.nusual  speed  at 
which  the  train  was  running.  Why  some  effort  was  not 
made  is  wholly  unexplained — see  46  Ind.  R.,  229 ;  48  G(kj 
514. 
Judgment  affirmed. 


James  WnrrEHEAD,  plaintiff  in  error,  vs.  Henhy  H.  Frra- 
PATRICK,  administrator,  defendant  in  error. 

1.  When  the  intestate,  in  consideration  that  hts  attorney  at  law  would 
pay  over  certain  moneys  collected,  including  his  coUecting  fee» 
agreed  that  the  attorney  should  have  all  of  his  fees  paid  out  of  t  cer- 
tain other  note  and  account  when  coUected,  and  when  the  attorn^ 
did  so  pay  over  his  collecting  fees  and  fulfil  his  part  of  the  contract: 

Held,  that  the  facts  make  an  equitable  assignment  of  the  note  and  ac- 
count to  the  attorney  for  payment  of  his  fees,  and  that  on  a  rule 
brought  against  him,  by  the  administrator,  for  the  note  and  aoooimt 
when  collected,  he  can  set  off  his  fees,  and  the  administrator  can 
only  recover  the  balance,  if  any,  as  assets  of  the  intestate,  and  this 
principle  holds  though  the  money  on  such  note  and  account  was  DOt 
collected  until  after  administration  on  the  estate. 

Administrators  and  Executors.  Attorney  and  Client 
Set-off.  Before  Judge  Pottlk.  Warren  Superior  Court. 
October  Term,  1876. 

Reported  in  the  opinion. 
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W.  M.  &  M.  p.  Bbsbb  ;  Jambs  Whitehead^  for  plaintiff 
in  error. 

C.  S.  DuBo^B,  for  defendant. 

Jacksok,  Judge. 

Henry  Fitzpatrick,  as  administrator  of  H.  Martin,  filed  a 
petition  in  Warren  superior  court,  at  October  term,  1876, 
praying  for  a  rule  nisi  against  James  Whitehead  as  an  attor- 
ney. In  this  petition  he  stated  the  following  facts :  that  on 
the  4th  of  February,  1875,  Martin,  then  in  life,  placed  with 
Whitehead  for  collection  various  claims,  and  amongst  them 
a  note  and  account  on  Bobert  Felt,  which  note  and  account 
were  collected  by  Whitehead,  and  which  collection  he  refused 
to  pay  over  to  the  petitioner.  The  petition  further  alleged 
the  insolvency  of  Mai^in's  estate,  and  prayed  that  Whitehead 
might  be  compelled  to  pay  over  the  proceeds  of  the  Felt 
note  and  account  for  distribution.  The  rule  nm,  as  prayed 
for,  was  granted,  and  Whitehead  answered  that  he  had  claims 
on  Martin  for  fees  to  the  amount  of  $92.00  before  Martin's 
death ;  that  at  the  time  of  Martin's  death,  he  held  various 
claims  for  collection;  that  some  months  before  Martin's 
death,  he  requested  payment  of  the  fee,  when  Martin  replied 
that  he  (Whitehead)  held  the  Felt  note  and  account,  and  if 
he  would  turn  over  the  money  he  then  had,  that  he  could 
take  the  l^elt  claim,  and,  with  this  understanding,  he  (White- 
head) turned  over  the  money  in  hand ;  that  Martin  never 
paid  him,  and  he  having  subsequently  collected  the  Felt 
claim,  paid  himself.  Upon  this  answer  being  filed,  Fitzpat- 
rick'g  counsel  moved,  without  traversing  the  same,  to  make 
the  rale  absolute  against  him,  and  it  was  so  ordered  by  the 
presiding  judge,  and  defendant  excepted ;  so  that  the  ques- 
tion 18 :  Did  the  defendant  have  the  legal  right  to  pay  him- 
self out  of  the  Felt  note,  if  it  had  been  so  agreed  upon  be- 
tween the  intestate  and.  himself?  It  seems  to  us  that  he  had 
that  right.  The  facts  make  an  equitable  assignment  for 
value  of  the  Felt  note,  or  so  much  of  it,  and  the  account,  as 
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4.  Parol  evidence  as  to  who  was  the  purchaser  of  the  land,  as  a  foun- 
dation for  the  introduction  of  such  execution,  was  properly  exclu- 
ded. To  constitute  title  by  prescription,  the  possession  must  have 
been  under  written  evidence  of  title. 

Deeds.  Evidence.  Pleadings.  Prescription.  Before 
Judge  Kn>Doo.    Terrell  Superior  Court.    May  Term,  1876. 

On  December  22d,  1869,  Evans  brought  ejectment  against 
John  P.  and  W.  C.  Baird,  for  lot  of  land  number  one  hun- 
dred and  twenty-five,  in  the  12th  district  of  Terrell  county. 
The  defendants  pleaded  the  general  issue,  title  by  prescrip- 
tion, and  an  equitable  plea  to  the  following  effect :  that 
the  deed  made  by  Henrietta  V.  Hart  to  Eugene  Hart,  upon 
which  plaintiff  relies,  was  made  in  fraud  of  the  rights  of 
creditors  under  whom  the  defendants  hold,  and'  is  fraudu- 
lent and  void.  This  last  plea  was,  on  motion,  stricken,  and 
defendants  excepted. 

As  a  part  of  his  chain  of  title,  the  plaintiff  offered  in 
evidence  a  deed  from  Alexander  Holmes  to  Franklin  O. 
Welch,  bearing  date  May  4th,  1856,  purporting  to  have 
been  executed  in  the  state  of  Florida,  in  the  presence  of 
two  witnesses,  and  which  had  been  recorded.  It  was  ob- 
jected that  the  deed  was  not  properly  probated,  in  this,  that 
neither  of  the  attesting  witnesses  appeared  to  have  had  au- 
thority to  take  an  acknowledgment  of  a  deed  executed  in 
Florida.  From  the  attestation  clause  alone,  this  objection 
would  seem  to  be  well  founded,  but  in  the  certificate  of  ac- 
knowledgment immediately  following  the  attestation  clause, 
Francis  J.  Wheaton,  one  of  the  attesting  witnesses,  certified 
that  he  was  a  commissioner  of  deeds,  etc.,  for  the  state  of 
Georgia.  The  objection  was  overruled,  and  the  defendants 
excepted. 

Plaintiff  showed  a  complete  chain  of  title  from  the  state 
to  himself.  One  link  in  this  chain  was  composed  of  a  deed 
from  Henrietta  V.  Hart  to  Eugene  Hart,  of  date  9th  of 
March,  1858 ;  another,  of  deed  from  Eugene  Hart  to  plaint- 
iff, of  date  August  7th,  1866. 
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The  defendants  proposed  to  prove  by  W.  B.  Walker  that 
he  bid  off  the  land  at  sheriff's  sale,  in  the  fall  of  1858,  when 
it  was  sold  as  the  property  of  Henrietta  V.  Hart,  nnder  an 
execution  against  her  and  C.  P.  Sutton ;  that  he  tnmed 
over  his  bid  to  Sutton,  and  the  latter  went  off  with  the 
sheriff  "  to  fix  it  up." 

This  evidence  was  also  excluded,  and  defendants  excepted. 

The  plaintiff  proved  that  Eugene  Hart  was  about  ten  or 
twelve  years  of  age  in  1858,  when  the  land  was  conveyed 
to  him  by  his  mother. 

The  jury  found  for  the  plaintiff.  The  defendants  moved 
for  a  new  trial  upon  each  of  the  grounds  taken  in  the  above 
exceptions.     The  motion  was  overruled,  and  they  excepted. 

A«  Hood  ;  Hoyle  &  Simmons  ;  J.  G.  Pabks,  for  plaintiffs 
in  error. 

D.  A.  Vason,  by  C.  B.  Wootbn,  for  defendant 

WarnbB)  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendants 
to  recover  the  possession  of  a  lot  of  land  described  in  his 
'declaration.  On  the  trial  of  the  case,  the  jury  found  a 
verdict  in  favor  of  the  plaintiff.  The  defendants  made  a 
motion  for  a  new  trial  on  the  several  grounds  therein  set 
forth,  which  was  overruled  by  the  court,  and  the  defend- 
ants excepted. 

1.  There  was  no  error  in  admitting  in  evidence  the  deed 
from  Alexander  Holmes  to  F.  O.  Welch.  That  deed  pur- 
ported to  have  been  executed  in  the  state  of  Florida  on  the 
4th  of  May,  1856,  and  had  been  recorded.  The  objection 
to  its  admission  in  evidence  was  for  the  Want  of  a  proper 
probate.  The  deed  appears  to  have  been  signed,  sealed  and 
delivered  in  presence  of  Moses  Curry  and  Francis  J.  Whea- 
ton,  the  subscribing  witnesses  thereto.  Although  Wheaton, 
when  he  subscribed  his  name  to  the  deed  as  a  witness,  did 
not  add  thereto  that  he  was  a  commissioner  of  deeds  for  the 
state  of  Georgia,  yet  his  certificate  is  attached  to  the  deed. 
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Keu,  gnantlan,  vt.  Lathrop. 


Eliza  M.   Kean,  guardian,  plaintiff  in  error,  vs.  Henby 

Lathrop,  defendant  in  error. 

1.  A  complainant  may  dismiss  his  bill,  either  in  term  or  yacation,  with- 
out any  leave  or  order.  If  done  in  term,  that  the  presiding  judge 
was  formerly  of  cotmsel  and  filed  the  bill,  will  not  prevent  the  act 
from  being  effective. 

2.  Nor  will  the  dismissal  be  ineffective  or  incomplete  because  the 
defendant  has  answered,  and  made  discovery  called  for  by  the  bill, 
the  answer  being  merely  defensive,  setting  up  no  counter-claim,  and 
praying  for  no  relief  against  the  complainant. 

3.  Whether,  in  a  second  bill  for  the  same  matter  or  cause  of  action, 
filed  after  the  first  was  dismissed,  the  complainant  can  waive  discov- 
ery, and  thereby  deprive  the  defendant  of  the  benefit  of  his  answer 
as  evidence — quaere  t 

Jackson,  Judge,  dissented. 

Eqnity.  Discovery.  Practice  in  the  Superior  Court. 
Judge.  Before  Judge  Harris.  Chatham  Superior  Court. 
May  Term,  1876. 

On  January  13th,  1876,  Eliza  M.  Eean,  as  guardian  of  her 
lunatic  husband,  filed  her  bill  against  Henry  Lathrop,  for  an 
account  of  the  property  and  assets  of  her  ward,  which  she 
charged  went  into  the  possession  of  said  defendant  at  the 
time  her  husband  became  nan  compos  mentis.  Amongst 
other  defenses,  the  defendant  pleaded,  that  at  the  November 
term,  1874,  of  Chatham  superior  court,  the  complainant 
exhibited  her  bill  against  the  defendant,  in  all  respects  iden- 
tical with  the  present  bill,  except  that  the  former  contained 
a  prayer  for  discovery,  whilst  the  latter  does  not ;  that  the 
defendant  made  answer  to  such  bill  under  oath,  and  made 
fnll  and  complete  discovery  of  all  the  matters  and  things 
complained  of ;  that  complainant,  after  obtaining  such  dis- 
covery, entered  on  the  former  bill  the  indorsement :  "  Dis- 
missed without  prejudice,"  and  immediately  filed  her  present 
bill,  in  which  she  expressly  waives  discovery,  in  order  to 
avoid  the  effect  of  defendant's  answer ;  that  said  dismissal 
was  not  by  any  act  or  consent  of  defendant,  nor  by  any 
order  of  court  passed  on  notice  to  him,  and,  therefore,  said 
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act)  is  inunateriaL  'As  there  ia  no  occasion  for  judicial  ac- 
tion,  it  matters  not  that  the  judge  on  the  bench  has  once 
been  of  counsel  in  the  cause. 

2.  3.  In  dismissing  a  bill,  however,  the  complainant  is  to 
prejudice  no  right  of  the  defendant.  If  the  defendant  has 
answered,  making  discovery  called  for,  or  discovery  not 
waived,  but  confining  his  answer  to  defensive  matters,  and 
praying  for  no  relief  against  the  complainant,  he  does  not 
thereby  acquire  the  right  to  retain  the  complainant's  case  in 
court,  and  have  it  tried.  His  only  right  in  that  case,  result- 
ing from  the  filing  of  a  defensive  answer,  is  to  use  his  an- 
swer as  evidence,  so  far  as  it  is  responsive  to  the  bill,  in  the 
event  a  trial  shall  take  place.  But  no  trial  can  take  place 
after  the  complainant  has  dismissed  his  bill.  By  dismissing 
his  bill,  the  complainant  withdraws  from  the  court,  and  is 
no  longer  a  suitor  for  relief.  There  is  nothing  left  to  de- 
fend, and  the  answer  being  wholly  defensive,  its  mission  is 
accomplished.  It  is  true,  that  after  obtaining  discovery, 
the  complainant  could  not  shun  the  force  of  the  answer  as 
evidence  by  subsequent  waiver,  leaving  the  bill  in  court, 
and  introducing  the  waiver  by  amendment — 50  Oa.,  53. 
Bat  it  is  not  a  consequence  of  this  rule  of  law  that  the  bill 
cannot  be  dismissed— see  4  Paige,  227.  The  dismissal  of 
the  bill  does  not  harm  the  defendant.  Were  no  second  bill 
ever  brought  for  the  same  cause,  he  would  be  benefitted. 
Hi«  real  grievance  is,  not  that  the  first  was  dismissed,  but 
that  the  second  was  brought ;  and  even  that  would  not  ma- 
terially change  his  situation  if  the  second  did  not  waive 
discovery.  Possibly,  after  obtaining  discovery  by  the  first 
biU,  the  complainant  may  be  precluded  from  waiving  it  ef- 
fectually in  the  second.  It  may  be  that  the  defendant  can 
answer  just  as  he  responded  to  the  former  bill,  and  make 
good  his  right  to  use  the  answer  by  connecting  it  with  the 
fact  of  the  former  discovery.  To  rule  that  question  now 
would  be  premature,  as  it  is  not  made  in  the  record,  and 
has  undergone  no  adjudication  in  the  court  below.  If  no 
second  bill  had  been  filed,  the  first  would  undoubtedly  have 
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Kean,  gnardbui,  tw.  Lathrop. 

seeks  substance.  It  sticks  in  no  bark,  but  cuts  to  the  very 
heart  of  the  tree. 

2.  In  England,  while  the  complainant  could  move  to  dis- 
miss his  bill  as  a  matter  of  course,  such  dismissal  was  by 
order  alone  of  the  chancellor,  and  on  notice  to  the  defend- 
ant—2  Daniel's  Chan.  Pr.,  929-930.  By  our  Code  he  may 
dismiss  in  term  or  vacation,  ^'so  thai  he  does  not  thereby 
prejiidice  a/ny  right  of  the  defendant* — Code,  §4190 ;  as 
much  as  to  say,  if  any  right  of  the  defendant  be  thereby 
prejudiced,  he  cannot  dismiss  it.  In  this  case  tlie  right  of 
defendant  to  use  his  answer  as  evidence  so  strong  as  to 
equal  two  witnesses,  was  not  only  prejudiced,  but  actually 
destroyed,  unless  the  complainant,  when  he  dismissed,  had 
been  put  upon  tenns  to  allow  defendant  so  to  use  it  in  the 
renewed  case.  But  the  defendant  had  no  notice  of  the  mo- 
tion to  dismiss,  though  made  in  term ;  and  it  was  made,  too, 
before  Judge  Tompkins,  the  counsel  of  the  complainant  be- 
fore his  accession  to  the  bench,  and  was,  therefore,  wholly 
illegal,  unless  it  be  ruled  that  counsel  may  preside  on  the 
bench  in  cases  in  which  they  were  employed  at  the  bar. 
Certainly  this  judge  could  not  hear  objection  or  pass  judg- 
ment upon  the  motion.  The  case  stands,  therefore,  as  not 
dismissed,  but  still  pending.  Everything  done  in  term,  done 
on  the  dockets  and  put  on  the  minutes,  as  this  dismissal  was, 
must  necessarily  be  done  under  the  supervision  and  by  au- 
thority of  the  judge ;  and  he  must  be  competent  by  freedom 
from  interest,  to  pass  judgment  upon  the  subject  matter  and 
between  the  parties. 

3.  Can  it  be  doubted  that  if  a  chancellor,  competent  to 
preside,  either  in  England  or  in  this  country,  had  been  sitting 
when  this  motion  was  made,  and  if  it  had  been  proven  to 
him  that  the  sole  object  of  dismissing  the  bill  was  to  "  preju- 
dice the  right  of  defendant "  to  use  his  answer,  and  that 
complainant  had  already  prepared  another  bill  exactly  like 
that  he  proposed  to  dismiss,  to  the  very  crossing  of  the  t's  and 
the  dotting  of  the  i's,  ready  to  file  the  moment  that  the  other 
was  dismissed ;  that  it  was,  in  truth,  the  mere  renewal  of  the 
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Gair  fw.  Bmith. 

refueed  to  pay;  she  sued  and  recovered  judgment,  on 
which  an  execution  was  issued,  and  levied  upon  Dicken's 
land.  It  was  homestead  land,  duly  exempted  and  laid  off, 
and  Dicken,  as  such,  claimed  that  it  was  exempt  from  levy 
and  sale  under  the  fi.  fa.  The  court  below  held  that  it  was 
not  exempt,  but  subject  to  the  claim  of  these  laborers  for 
making  the  crop ;  and  the  single  question  is :  are  homestead 
lands  set  apart  to  families,  liable  for  wages  to  the  people 
employed  to  cultivate  them  t  The  words  of  the  constitu- 
tion are  broad.  They  are  "  and  for  labor  done  thereon." 
This  is  one  of  the  express  exceptions.  The  homestead  ought 
to  be  liable  for  the  work  which  makes  the  crop.  What  is 
the  land  worth  without  cultivation  ?  How  is  the  family  to 
be  supported  without  labor  on  it  to  cultivate  it  ?  And  if 
they  do  not  themselves  cultivate  it,  by  their  own  labor 
merely,  they  ought  to  pay  those  who  do.  Homestead  or 
no  homestead,  the  laborer  is  worthy  of  his  hire ;  and  the 
plain  words  of  the  constitution  but  re-enact  the  utterance 
of  Divine  wisdom. 
Judgment  aflSrmed* 


Green  B.  Cabb,  plaintiff  in  error,  m.  Thomas  Smith,  de- 
fendant in  error. 

1.  Where  a  memorandam  of  the  terms  of  a  settlement  was  reduced 
to  writing,  and  handed  to  defendant's  agent,  parol  evidence  as  to 
its  contents  is  admissible,  where  such  agent  testified  that  he  never 
had  had  such  memorandum,  or  if  he  ever  had  it  in  his  possession,  it 
was  lost  or  mislaid;  and  this,  though  no  notice  to  produce  was 
served  either  on  said  defendant  or  said  agent. 

2.  The  evidence  submitted  to  the  arbitrators  being  conflicting,  the 
award  was  properly  allowed  to  stand. 

Arbitrament  and  Award,   Evidence.   Before  Judge  Pot- 
tle.   Hancock  Superior  Court.    October  Term,  1876. 

Beported  in  the  decision. 
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Lilly  t*.  Roberta.  adin>. 

find  no  error  in  overruling  the  defendant's  exceptions  to 
the  award  of  the  arbitrators,  on  the  statement  of  facts  dis- 
closed in  the  record. 
Let  the  judgment  of  the  court  below  be  affinned. 


John  E.  Lilly,  plaintiff  in  error,  m.  "William  II.  Roberts, 

administrator,  defendant  in  error. 

When  personal  property  of  the  principal,  which  he  is  entitled  to  ciaim 
as  exempt  from  levy  and  sale,  is  under  levy  to  pay  the  debt,  the  surety 
has  no  absolute  right  to  have  it  sold  at  the  first  sale  day.  If  the 
creditor,  for  no  consideration  except  the  principaVs  promise  to  pay 
the  debt  or  a  part  of  it,  postpones  the  sale  until  the  next  sale-day,  and 
in  the  meantime  the  debtor  claims  the  property  as  exempt,  and 
thereby  disengages  it  from  the  levy,  his  surety  is  not  discharged. 

Debtor  and  Creditor.  Principal  and  Security.  Before 
Judge  Pate.     Dooly  Superior  Court.    March  Term,  1876. 

KobertB,  as  administrator,  brought  suit  against  Lilly,  as 
security,  on  a  note  made  by  William  G.  Lewis  and  said  Lilly, 
dated  February  15th,  1870,  due  December  25th,  next  there- 
after, for  the  sum  of  $225.00,  with  a  credit  thereon  of  $100.00, 
of  date  November  13th,  1871.  The  defendant  pleaded  the 
general  issue,  and  that  he  was  discharged  by  reason  of  in- 
dulgence extended  to  the  principal  on  an  execution  obtained 
against  him  in  a  separate  suit  for  the  same  cause  of  action. 

The  facts  disclosed  by  the  testimony  are  set  out  in  the 
opinion. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  because  the  verdict  was  contrary  to  the  evi- 
dence, and  to  the  following  charge  of  the  court :  "  That  if 
the  jury  believe  that  the  time  was  given  to  the  principal 
upon  the  promise  to  pay  the  debt,  or  to  pay  $100.00,  this 
would  not  release  the  security,  but  the  time  must  have  been 
given  for  an  outside  consideration." 
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Peel  vt  Shepherd. 

Thos.  p.  Loyd  ;  W.  A.  Hawkins,  for  plaintiff  in  error. 

No  appearance  for  defendant. 
Jackson,  Judge. 

A  motion  was  made  at  May  term,  18T6,  of  Macon  supe- 
rior court,  to  enter  up  judgment  nunc  pro  tv/nc  upon  a 
verdict  for  $150.00,  in  an  action  of  trespass  vi  et  a/rmia^  at 
the  preceding  term,  of  which  motion  defendant  had  due 
notice.  The  court  granted  the  motion,  and  defendant  ex- 
cepted. No  cause  was  shown  why  the  motion  should  not 
be  granted,  and  the  court  did  right. 

Judgment  ajSirmed. 


James  O.  Peel,  plaintiff  in  error,  vs.  D.  B.  Shbphehd,  de- 
fendant in  error. 

Where  a  contract  is  made  with  an  agent,  in  ignorance  of  the  fact  that 
he  IB  not  contracting  as  a  principal,  for  certain  work  to  be  done, 
payments  made  to  the  agent,  on  such  contract,  before  notice  of  the 
capacity  in  which  he  was  contracting,  should  be  allowed  as  against 
suit  by  the  principal.  The  latter  is  entitled  to  recover  the  balance 
unpiud. 

See  disseiyting  opinion  of  Judge  Jackson. 

Debtor  and  Creditor.  Principal  and  Agent.  Set-off. 
Before  Judge  Clabk.  Webster  Superior  Court.  Septem- 
ber Term,  1876. 

Reported  in  the  decision. 

J.  B.  Hudson  ;  C.  F.  Crisp,  for  plaintiff  in  error. 

W.  A.  Hawkins  ;  Geobob  E.  Thobnton  ;  T.  H.  PioKErr- 
for  defendant. 
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,  Chief  Justice. 


„  from  the  record  and  hill 
Peel  sued  Shepherd  in  s  J 
SlSMfof  makingapair  a 
,  bj  one  Dolan,  who  waa  in 
airialB  owned  and  fnmiahec 
made  by  Dolan  were  made 
lOOts,  and  that  defendant  n 
;if!  allowed  Dolan  to  contra 
■  that  Dolan  was  not  his  a 
veranthorized  Dolan  to  pla 
i  work,  materiab,  or  effect 
ice,  the  plaintiff's  evidence  1 
I  testified,  in  substance,  thi 
ith  Dolan  to  make  him  a  ] 

got  in  Kovember,  1875 ; 
Ihem,  by  giving  his  accout 
ne  he  got  the  boots,  he  did 
lintiff  B  employment,  and  nc 
got  them,  when  plaintiff  a 
;hen  owed  a  small  balance 
dollars,  which  he  told  the 
lim  if  Dolan  was  willing, 

Tlie  justice  rendered  a  ju 
nt.  The  plaintiff  sued  ou' 
;  tlie  case  before  the  super 
id  thereon,  the  court  affim 
and  dismissed  the  cMiorar 
d. 

is  a  very  small  case,  but  tl 
e  not  any  tlie  less  importai 
mt,  the  payment  by  the  de 
xa  for  tlie  boots,  by  crediti 
lie  liad  any  knowledge  tha 

of  the  plaintiff,  should  hi 
e  balance  that  was  due  by  I 
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after  lie  liad  notice  tluit  Dolan  was  only  the  agent  and  em 
ployee  of  the  plaintiff  in  making  them,  out  of  his,  the  plaint 
iffs,  materiaU,  should  have  been  paid  to  the  plaintiff  hy  tin 
(iufendant,  aud  that  the  plaintiff  was  legally  entitled  to  re 
cover  that  halance  from  tlie  defendant,  and  the  fact  that  he 
offered  to  pay  that  balance  to  the  plaintiff,  who  declined  tc 
receive  it,  did  not  exonerate  him  from  tlie  payment  theronf 
unless  he  had  paid  the  same  into  court  wlien  the  plaintifl 
sued  him  for  the  price  of  the  hoots.  The  conrt  erred  in  no1 
sustaining  tlie  certiorari  and  ordering  a  new  trial  on  the 
^'tatement  of  facta  contained  in  the  record. 
Let  tlie  judgment  of  the  court  below  be  reversed. 

Blecklet,  Judge,  concurred,  but  furnished  no  written 
opinion. 

Jackson,  Judge,  dissenting. 

In  this  case  there  were  but  two  witnesses,  the  plaintifl 
and  the  defendant.  The  defendant  swore  as  follows :  "  That 
Owen  Dolan  came  to  him  in  1875,  and  wanted  some  goods 
on  time,  and  wanted  liim  to  let  him  have  them,  which  he 
tiiially  did  by  first  contracting  with  him,  Dolan,  to  make 
him,  yhepherd,  a  pair  of  boots  for  the  price  of  twelve  dol- 
lars, Dolan  saying  tliat  lie  did  not  then  have  the  material 
to  make  the  boots,  but  would  soon ;  that  Dolan  rejieatedly 
came  to  him  in  October  and  November,  saying  that  he  then 
had  the  material,  and  would  make  tlie  boots;  lie  finally 
let  him  take  his  measure,  at  which  time  Dolan  owed  him 
only  two  or  three  dollars,  and  while  at  work  bought  goods 
from  hira  at  different  times,  so  that  when  the  boots  were 
finished  Dolan  owed  him  $8.40,  and  was  to  take  the  bal- 
ance in  goods  as  he  needed  them.  That  before  Dolan  com- 
menced the  job  he,  defendant,  was  over  at  plaintifTs  store, 
and  told  plaintiff  that  Dolan  wanted  to  make  hifti  a  pair  of 
boots,  and  he  believed  tliat  he  would  let  him  do  it,  when 
the  plaintiff  showed  hira  some  boots  that  Dolan  liad  just 
made  for  him,  Peel,  which  he  tried  on,  saying  that  he  he- 
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Dolan  would  make  witneaa 
ts ;  and  after  the  boots  were 
i  walked  into  plaintifi'e  sto 
at  Baid  plaintiff  never  did  « 
,  plaintiffs,  employ,  or  thai 
fp8 ;  but  that,  in  two  or  tl 
id  the  boots  from  Dolan, 
mey,  which  was  the  first  int 
olan  was  in  plaintifTs  em  pic 
t  he  contracted  with  Dolai 
arly  paid  him,  Dolan,  for  tl 
Dolan  a  balance  on  them  wh 
S  if  Dolan  was  willing ;  pli 
e  informed  Dolan  of  wha 
Id  him  to  pay  the  balanct 
S,  Peel,  had  nothing  to  do 
that  if  he  liad  known  tliat 
le  would  not  have  taken  the 
qually  aa  good  for  half  the  i 

is  an  exact  copy  of  what 
5  to  the  return  of  the  justice 

be  seen  from  it  that  he  ; 
In  his  store  for  boots,  to  be  i 
r  ignorance  that  plaintiff  I 
or  the  boots,  and  that  the  j 
irt  below,  thought  it  right  to 
feet,  especially  as  the  plainti 
fendant  that  Dolan  was  in  hi 
is  a  very  different  thing  to  ps 
;  would  be  to  pay  cash ;  an( 
was  simply  to  carry  oat  the 
'  had  made.  If  his  statemei 
of  the  peace  was  right  to  gi 
nd  the  circuit  court  was  righ 
stice  who  tried  the  case  beli 
1  as  much  right  to  believi 
S ;  therefore,  his  judgment : 
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"  De  minimis  7ion  curat  Zftz?,"  is  a  maxim  which  should  be 
enforced  in  snch  a  ease  as  this.  Three  dollars  and  sixty 
cents  is  not  enough  money  to  authorize  a  new  trial  over  a 
decision  of  two  courts,  unless  it  be  clear  that  the  law  has 
been  grossly  outraged.  The  policy  of  the  state,  and  tlie  good 
of  the  people,  demand  that  such  litigious  spirit  as  is  mani- 
fested by  this  plaintiff  in  error  should  be  discouraged.  Two 
judgments  of  the  justice  of  the  peace,  and  two  writs  of  certio- 
rari^ should  have  satisfied  his  ambition  without  bringing  such 
a  case  here.  I  am,  therefore,  of  the  opinion  that  not  only 
law  and  right,  but  public  policy  and  peace,  require  the  affirm- 
ance of  this  judgment,  and  my  only  regret  is,  that  I  have 
not  two  votes,  instead  of  one,  tliat  I  might  affirm  it. 


i 


The  Chattahoochee  National  Bank,  plaintiff  in  error,  vs. 
Eliza  Schley,  guardian,  defendant  in  error. 

1.  Bj  habitually  receiving,  through  its  cashier,  special  deposits  to  be 
kept  gratuitously  for  mere  accommodation,  a  national  bank  will  in- 
cur liability  for  gross  negligence  in  respect  to  any  such  deposits,  re- 
ceived in  the  usual  way. 

2.  The  bank  is  not  bound  to  restore  or  answer  for  a  special  deposit 
which  has  been  withdrawn  by  a  person  having  authority  from  the 
depositor  to  withdraw  and  use  the  same,  though  in  suffering  the 
withdrawal  the  corporation,  or  its  officer,  acted  without  any  knowl- 
edge that  the  authority  existed,  or  had  been  conferred. 

3.  Where  a  special  deposit  consists  of  stocks  and  bonds,  written  au- 
thority, indorsed  on  the  certificate  of  deposit,  to  pay  out  the  divi- 
dends and  coupons,  is  no  authority  for  surrendering  the  stocks  and 
bonds  themselves. 

4.  It  is  not  appropriate  to  charge  the  jury  that  they  are  to  determine 
what  is  in  evidence,  or  that  it  is  for  them  to  settle  what  is  in  evidence. 
There  is  danger  that  this  language  would  induce  the  jury  to  deal 
with  the  competency  of  testimony,  instead  of  confining  themselves 
to  its  credibility  and  effect 

Banks.  Bailments.  Principal  and  Agent.  Powers. 
Charge  of  Court.  Before  Henby  W.  Hilliakd,  Esq.,  Judge 
pro  hoc  vice.    Muscogee  Superior  Court.    May  Term,  1876. 
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'  the  most  6af« 
re  were  coupe 
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iiem  to  R.  M 
^present,  and 
Iford,  at  first,  ■ 
k  would  not  b 
y,  at  the  requ 

of  receipt,  to 
loops  took  th< 
ist,  she  indorsf 

had  authority 
!  receipt,  with 

Daily  called  at 
n  Mulford  an 
ckage  to  the 
•d  &  Co.  to  see 
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saw  any  of  th 
1874,  Hoops  c: 
age  from  Mu 
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in  bis  business.  He  testifies  that  plaintiff  gave  him  authority 
to  so  use  the  bonds.  Plaintiff  denies  this,  but  says  that  he 
asked  permission  to  use  them  for  a  while,  but  she  did  not 
give  liim  leave. 

The  bonds  had  been  demanded  of  the  bank,  and  it  had  re- 
fused to  deliver  them. 

The  bank  had  occasionally  accommodated  its  friends  by 
allowing  them  to  place  valuables  in  its  vaults  for  safe  keeping. 

On  the  part  of  the  defendant,  the  proof  was,  in  substance, 
as  follows: 

The  bank  was  organized  under  the  law  of  congress  author- 
izing the  establishment  of  national  banks.  It  had  a  presi- 
dent, cashier,  and  assistant  cashier — K  M.  Mulford  was 
assistant  casliier. 

When  Hoops  brought  the  package  containing  the  bonds 
to  the  bank,  Mulford  received  the  same  from  Hoops  as 
the  friend  and  agent  of  Mrs.  Schley,  and,  at  first,  refused  to 
give  any  receipt  for  it,  saying  that  the  bank  would  not  be- 
come responsible  for  them ;  but,  upon  the  representation  of 
Hoops,  that  he  wanted  a  memorandum,  in  case  of  accident, 
to  show  the  amount  and  numbers  of  the  bonds,  he  did  give 
him  a  memorandum,  in  form  of  receipt,  with  description  of 
bonds,  numbers,  and  amounts,  in  the  words  following : 

"  Chattahoochee  National  Bank, 

Columbus,  Ga.,  10th  May,  1873. 
**  Received  of  Mrs.  Eliza  Schley,  guardian,  on  special  deposit: 

Bond    78— Mobile  and  Girard  Railroad $1,000 

Bond    77— Mobile  and  Girard  Railroad 1,000 

Bond  107— Mobile  and  Girard  Railroad 1,000 

Bond  108— Mobile  and  Girard  Railroad 1,000 

Certificate  433 — Eagle  and  Pha3nix  Manufacturing  Co., 
for  fifteen  shares. 

Bond     8— City  of  Macon 500 

Bond  33»— City  of  Macon 500 

**  R  M.  MuLFOKD,  Cashier." 

Indorsed  as  follows : 

*'  Will  pay  above  dividends  and  coupons  to  E.  Barnard  &  Co.,  or  L.  E. 
Hoops.  Mrs.  Eliza  Schley,  Guardian." 

No  officer  of  the  bank,  except  Mulford,  ever  knew  that 


\. 
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a  were  on  deposit.  Hoop 
package  oat  for  the  parp 
nd,  finally,  he  received  t 
1  never  returned  it  to  the 
time  afterwards  Hoops  1 

business. 

I  teetified  that  plaintiff  ga 

B,  ae  coUaterala,  to  raise  inc 

he  finally  took  the  bond 
ance  of  sach  authority,  he 
ds,  and  after  his  failure,  h 
[rs.  Schley,  and  gave  her  ; 
B.  Schley  wrote  hint  a  i 
dmitted  that  she  had  giv 

of  mouth,"  to  use  the  boi 
iff  called  to  see  the  officei 
tnd  had  a  converBation  wil 
vardfi,  the  cashier,  and  thi 
versation,  she  admitted  thi 
o  use  the  bon<te. 
fficers  of  the  bank  testifiei 
ly-law  of  the  bank,  author 
'  safe-keeping;  but  that  t 
in  their  hank-vault  valuab 
that  the  corporation  woal 
ury  found  for  the  plaintii 
ived  for  a  new  trial  upot 

ieeaose  the  court  erred  in  l 
r  for  the  court  to  say,  that 
.  Mrs.  Schley  to  withdraw 
purpose,  for  a  longer  or  b1 
i^orifyf  hetn^  jnade  know 
livered  to  him,  and  he  ai 
en  the  bank  is  not  respc 
he  bonds  after  they  were  i 
Phe  authority  given  to  U 
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would  relieve  the  bank  of  all  responsibility.  It  would  be 
dealing  hardly  with  the  bank,  to  hold  it  responsible  for  an 
improper  use  of  the  bonds  after  they  were  delivered  to  Mr. 
Hoops  upon  authority  given  by  Mrs.  Schley." 

2d.  Because  the  court  erred  in  the  following  charge :  "  If 
it  be  in  evidence  that  the  bank  does  receive  special  deposits 
in  the  course  of  its  business ;  that  it  has,  at  this  time,  pack- 
ages delivered  to  its  charge  as  special  deposits ;  and  tiiat  the 
package  in  question,  covering  the  bonds  sued  for,  was  deliv- 
ered to  the  bank  as  a  special  deposit,  then  you  are  instructed 
by  the  court,  that  the  bank  is  responsible  for  the  restitution 
of  the  bonds  under  certain  rules  of  law  which  will  now  be 
laid  down  for  your  guidance." 

3d.  Because  the  court  erred  in  the  following  charge :  "  If 
a  box  of  gold-coin,  or  a  package  of  money  sealed,  or  an 
envelope  containing  bonds,  be  delivered  to  the  bank  as  a 
special  deposit,  and  the  officer  taking  charge  of  said  deposit 
should  put  them  in  the  vault  of  the  bank,  with  its  own 
property  of  a  similar  description,  in  the  event  of  the  loss  of 
the  deposit,  the  bank  is  liable  only  for  gross  negligence,  but 
it  is  liable  for  that." 

4th.  Because  the  court  erred  in  the  following  charge: 
"You  are  instructed  that  if  a  bank  does  receive  special  de- 
posits when  delivered  to  one  of  its  officers  in  the  scope  of 
his  appropriate  duties,  the  bank  becomes  liable  for  the  safe 
keeping  of  the  deposit,  and  for  its  restitution  when  de- 
manded by  the  depositor,  under  the  rules  of  law  already 
stated.  Officers  of  a  bank,  exercising  the  functions  to  which 
they  are  appointed,  are  placed  where  the  public  is  invited 
to  deal  with  them,  and  the  institution  is  bound  by  their  acts, 
unless  they  transcend  the  limits  of  their  authority.  Rules 
and  regulations,  known  only  to  those  who  control  the  bank, 
and  not  made  public,  cannot  affect  the  rights  of  those  who 
deal  with  them." 

5th.  Because  the  court  erred  in  refusing  to  charge  as  fol- 
lows :  "  The  defendant  is  a  corporation,  chartered  by  con- 
gress, and  the  legitimate  business  of  the  bank  is  prescribed 
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&  Grtmes,  for  defem 

Judge. 

lal  bank  that  habltua 
iepiiig,  as  matter  of 
its  cashier  in  recei^ 
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3.  Written  authority,  Eigiied  by  the  depositor,  on  tlje  ( 
tificate  of  deposit,  in  these  terms :  "  Will  pay  above  d: 
dends  or  coupons  to  (naming  a  particular  person)  for  my 
count,"  will  not  justify  the  bank  in  parting  witli  possess 
of  tlie  bonds  themselves  and  the  certificates  of  stock 
Bcril)ed  in  the  certificate  of  deposit,  tliongh  possession 
yielded  to  the  person  thus  named. 

4,  In  charging  the  jury,  it  is  not  appropriate  to  say 
them,  that  they  are  to  detcnnine  what  is  in  evidence, 
that  it  is  for  theni  to  settle  what  is  in  evidence.  Phrast 
ogy  like  this  might  mislead,  by  inducing  them  to  snpp 
tliat  they  were  to  consider  the  ci/mpet^rnyy  of  the  testinio 
as  well  as  its  credibility  and  effect. 

Judgment  reversed. 


William  Usbey  et  al.,  plaintifFs  in  error,  vs.  Spenxek 
Fbyob  et  al.,  defendants  in  error. 

The  complainants  having  amended  their  bill  by  striking  therefrom 
prayer  for  relief  aguiDSt  the  unly  parties  defendant  as  to  wl 
they  had  any  equitable  rights,  leaving  only  defendants  in  rcspec 
whom  the  remedy  at  law  was  adequate  and  complete,  the  bill 
properly  dismissed. 

Equity.    Bills.     Before^  Judge  Clark.     Sumter  Supei 
Court.     October  Tenn,  1876. 

Reported  in  the  opinion. 

W.  A.  Smith;   Hawkins  &  Hawkins,  for  plaintiffs 
error. 

B.  P.  HoLLis ;  DuPoNT  Gueeey,  for  defendants. 

Jackson,  Judge. 

The  bill  alleged  that  Mrs.  Usery  intermarried  witli  i 
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jtton  in  184S,  who  died  in  a  fe 
with  one  child ;  the  child  died  t 
le  inherited  the  property  of  h* 
1,  which  was  a  large  estate.  I 
e  AuguBtus  Scmtchin,  and  mac 
ontract,  by  which  the  whole  est 
her  father,  Abner  Tison,  wat 
Be  soon  died,  and  ScnitcMn  i 
>f  the  property,  and  became 
1863  Scmtchin  died  in  debt  t 
Its  of  the  trust  property,  Bon 
md  leaving  five  children,  and 
B  adminiBtered  upon  his  estate, 
ge  sum,  never  paid ;  she  bong 
.  K.  Stewart,  and  took  the  title 
>ught  with  her  own  funds  di 
1  her  husband's  estate  to  her, 
;  but  certain  creditors  of  Sci 
1  others — were  seeking  to  snb; 
debts  of  Scrutchin,  her  formei 
Usery  in  1867. 

till  prayed  that  an  administn 
ns'  estate,  as  her  letters  abated 
ary,  and  that  the  estate  come  t 
with  her,  and  that  the  said 
erfering  with  the  land  she  boB 
quently  the  bill  was  amended  i 
er  for  relief  against  Scmtchin 
inteBt  between  Mrs.  Usery  and 
e  creditors  demurred  to  the  bil 
omplainants  was  complete  at 
1,  the  deed  being  to  her,  and  ha 
le  allegations  of  the  bill.  Ttu 
T  and  dismisaed  the  bill,  and 
of. 

>lain,  that  when  relief  was  no 
to  of  Scmtchin,  all  equity,  if  1 
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was  taken  out  of  the  bill,  and  nothing  left  in  it  bnt  a  con- 
test between  the  creditors  of  Scratchin  and  Mrs.  Usery  in  re- 
spect to  the  title  to  the  land.  This  conld  as  well  be  settled 
at  law  as  in  equity.  The  remedy  for  Mrs.  Usery  was  com- 
plete at  law,  and  we  think  that  the  demurrer  was  properly 
sustained,  and  the  bill  rightfully  dismissed. 
Judgment  affirmed. 


Fbedebick  Mehriko,  plaintiff  in  error,  v€.  S.  F.  Charles, 

defendant  in  error. 

1.  To  nutliorise  a  Judgment  in  attachment ,  the  declaration  must  allege 
that  the  defendant's  property  has  been  attached,  and,  instead  of 
praying  process  against  defendant,  should  ask  judgment  for  the  sale 
of  the  property  levied  on  in  satisfaction  of  plaintiff's  demand. 

2.  Where  the  attachment  is  based  on  a  debt  due  by  contract,  and  no 
issuable  defense  is  filed  on  oath,  Judgment  should  be  rendered  by  the 
court  without  the  intervention  of  a  jury. 

Attachment.  Judgments.  Practice  in  the  Superior  Court. 
Before  Judge  Knight.  Forsyth  Superior  Court.  August 
Term,  1876. 

Reported  in  the  decision. 

H.  P.  Bell;  H.  L.  Patterson;  C.  D.  Phillips,  for 
plaintiff  in  error. 

S.  P.  Lestbr  ;  Gboboe  N.  Lesteb,  for  defendant. 

Wabnsr,  Chief  Justice. 

This  was  a  motion  to  set  aside  a  judgment  in  the  superior 
court  of  Forsyth  county,  on  the  ground  that  the  pleadings 
w^^  so  defective  that  no  valid  judgment  could  have  been 
rendered  thereon,  and  because  the  pleadings  and  verdict 
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defendant  cannot  be  served  with  the  ordinary  process  of 
the  courts,  his  property,  if  within  the  jurisdiction  of  the 
state,  may  be  attached,  and  the  seizure  of  the  defendant's 
property  by  the  process  of  attachment,  will  give  the  court 
jurisdiction  to  enable  the  plaintiff  to  file  his  declaration 
against  the  defendant,  provided  he  will  allege  therein  that 
the  defendant's  property  has  been  attached,  and,  instead  of 
praying  process  against  the  defendant,  pray  that  the  court 
will  render  a  judgment  that  the  property  levied  on  may  be 
sold  in  satisfaction  of  his  demand.  In  the  case  now  before 
us,  there  was  no  service  of  process  on  the  defendant  which 
would  have  entitled  the  plaintiff  to  a  geneml  judgment  on 
his  declaration,  so  as  to  have  bound  all  the  defendant's  prop- 
erty, and  there  is  no  averment  in  the  plaintiff's  declaration 
that  the  property  of  the  defendant  had  been  attached,  so  as 
to  authorize  the  court  to  render  a  judgment  for  the  sale  of 
that  property  in  satisfaction  of  the  plaintiff's  demand. 

2.  Besides,  the  pleadings  and  verdict  did  not  authorize 
the  judgment  which  was  rendered,  there  being  no  issuable 
defense  filed  on  oath ;  the  presiding  judge  should  have  ren- 
dered the  judgment,  even  if  the  averments  in  the  plaintiff's 
declaration  had  been  sufficient  to  have  authorized  a  judg- 
ment. In  view  of  the  facts,  as  disclosed  by  the  record  in 
this  case,  the  court  erred  in  not  setting  the  judgment  aside. 

Let  the  judgment  of  the  court  below  be  reversed. 


>i\s 


William  P.  Jowebw,  plaintiff  in  error,  vs.  H.  &  F.  Blandy, 

defendants  in  error. 

1.  Delivery  of  personalty,  on  a  contract  of  sale  embracing  a  stipulation 
that  title  is  to  abide  in  the  seller  until  the  price  is  paid,  will  not  pass 
the  title  presently.  Such  a  transaction  is  a  conditional  sale,  not  an 
absolute  sale  with  a  mortgage  by  the  buyer  to  the  seller. 

2.  Title  retained  by  an  agent,   as  agent,  remains  in  the  principal, 

whether  the  notes  given  for  the  price  be  payable  to  the  one  or  the 

other. 
25 
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came^  and  was  taken  possession  of  by  defendant.  He  failed 
either  to  make  the  cash  payment,  or  to  come  to  Macon  to 
sign  the  contract  as  he  had  agreed.  Parker  sent  the  fol- 
lowing contract  to  Americns  for  his  signature : 

"Statu  of  Qbobgia,  County  of  Bibb,  City  of  Macon. 

This  contract,  made  and  entered  into  by  and  between  William  P. 
Jowers  of  the  above  written  state,  and  county  of  Sumter,  of  the  one 
part,  and  William  W.  Parker  of  the  above  written  state,  county  and 
city,  of  the  other  part:  Witnesseth,  that  on  the  15th  of  October,  1870, 
said  William  P.  Jowers,  for  himself,  his  heirs  and  assigns,  contracted 
with  said  Parker,  as  agent  for  Messrs.  H.  &  F.  Blandy,  of  Zanesville, 
Ohio,  viz: 

The  said  Parker  is  to  order  for  the  said  Jowers,  from  the  said  Blan- 
dys,  one  thirty-horse  engine  for  him,  the  said  Jowers,  on  the  following 
terms,  namely :  The  said  Jowers  is  to  pay  the  sum  of  $700.00  cash,  on  arri- 
val of  engine,  and  the  balance  of  $1,676.00  within  six  months  thereafter, 
with  one  per  cent,  per  month  additional.  And  the  said  Parker  is  to  have 
and  to  hold  all  title  within  himself,  as  agent,  with  full  power  to  remove 
the  engine,  until  paid  for  in  full,  and  the  said  Parker  is  to  allow  a 
credit  upon  the  said  balance  of  $1,675.00  for  the  damaged  machinery 
of  the  said  William  P.  Jowers*  former  engine,  at  the  valuation  the  said 
Blandys  may  allow  the  said  Jowers. 

(Signed)  WILLIAM  P.  JOWERS. 

Witnesses:  W.  W.  PARKER. 

James  P.  Walkbb, 

W.  J.  Lawton." 

This  paper  was  executed  January  13th,  1871. 

Two  notes  were  at  the  same  time  given,  payable  to  the 
order  of  Parker,  the  first  for  $700.00,  to  become  due  on 
the  12th  of  the  following  month ;  the  second  for  $1,775.50, 
to  become  due  on  the  9th  of  the  following  April.  These 
notes  the  plaintiff  offered  at  the  trial  to  surrender.  The 
wagon  was  not  embraced  in  this  contract  because  defendant 
had  declined  to  receive  it,  as  it  did  not  arrive  cotempora- 
neouely  with  the  engine.  It  was  then  held  by  Parker,  in 
the  care  of  the  railroad  agent  at  Americns,  as  the  property 
of  the  plaintiffs.  Subsequently  defendant  took  the  wagon 
from  the  depot  without  notifying  Parker.  The  necessary 
tools  and  equipments  were  not  specified  in  the  contract  as 
they  were  furnished  as  a  part  of  the  engine.  No  part  of 
the  purchase  money  had  been  paid. 
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There  was  conflict  in  the  testimony  as  to  the  vahie  of  the 
parts  of  the  old  engine  sent  to  plaintiffs  by  defendant,  and 
for  which  he  was  to  receive  credit ;  also,  as  to  the  value  of 
the  hire  of  the  property  now  in  dispute. 

Demand  for  such  property,  and  the  refusal  of  defendant 
to  deliver,  was  shown. 

Much  other  testimony  was  introduced  not  material  to  the 
questions  passed  upon. 

When  the  above  contract  was  offered  in  evidence,  the  de- 
fendant objected  to  its  introduction  upon  the  following 
grounds :  first,  because  it  showed  title  in  Parker,  if  in  any 
one,  and  certainly  not  in  the  plaintiffs ;  second,  because  it 
was  an  equitable  mortgage,  showing  the  relation  of  debtor 
and  creditor,  and  would  not  justify  a  recovery  in  trover. 

The  court  admitted  the  paper,  and  the  defendant  ex- 
cepted. 

When  the  plaintiffs  closed,  the  defendant  submitted  a 
motion  for  a  non-suit  upon  the  following  grounds :  first, 
because  the  evidence  did  not  sustain  an  action  of  trover ; 
second,  because  the  contract  introduced  was  an  equitable 
mortgage,  and  did  not  show  any  title  in  the  plaintiffs; 
third,  because  said  contract  did  not  show  any  right  in  plaint- 
iffs to  recover  in  their  own  names. 

The  motion  was  overruled,  and  the  defendant  excepted. 

The  defendant  then  moved  to  dismiss  the  bail  proceed- 
ings upon  the  following  grounds :  first,  because  the  affidavit 
was  made  before  a  notary  public,  an  officer  not  authorized 
by  law  to  take  an  affidavit  to  hold  to  bail ;  second,  because 
there  was  neither  a  scroll  nor  a  seal  attached  to  the  signa- 
ture of  the  notary  who  appeared  to  have  sworn  the  affiant ; 
third,  because  J.  A.  Ansley,  who  purported  to  be  the  no- 
tary public,  before  whom  such  affidavit  was  made,  was  not 
at  that  time  occupying  such  official  position. 

In  support  of  the  last  ground  the  defendant  proposed  to 
submit  "  an  exemplification  from  the  superior  court  of  Sum- 
ter county,  certified  to  by  the  clerk  of  said  court" 
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This  evidence  the  court  refused  to  hear,  and  overruled 
the  motion.     To  all  of  which  the  defendant  excepted. 

The  jury  found  for  the  plaintifis  $2,765.00. 

The  defendant  assigns  error  upon  each  of  the  above 
grounds  of  exception. 

Allen  Fobt;  Hawkins  &  Hawkins;  T.  H.  Pickett,  for 
plaintiff  in- error. 

S.  C.  £lam,  for  defendants. 

Bleckley,  Judge. 

1.  When,  in  a  contract  for  the  sale  of  personal  property, 
it  is  stipulated  that  the  seller  is  to  retain  title  until  the  price 
is  paid  in  fuU,  the  title  does  not  pass  by  delivery  of  the 
property  to  the  purchaser.  Such  a  contract,  when  reduced 
to  writing  and  signed  by  the  parties,  is  not  a  mortgage — 
23  Ga,,  205  ;  34  IK,  494. 

2.  When  the  seller  is  represented  in  the  contract  by  an 
agent  who  retains  the  title  in  himself,  as  agent,  the  legal 
effect  is  to  leave  the  title  in  his  principal.  And  it  makes 
no  difference  to  whom  the  notes  given  for  the  purchase 
money  are  made  payable. 

3.  After  default  in  the  buyer  in  paying  the  price  accord- 
ing to  contract,  and  after  demand  upon  him  for  the  prop- 
erty, and  his  refusal  to  return  it,  the  seller  may  assert  his 
title  by  action  of  trover  against  him.  The  agent  need  not 
sue  in  his  own  name ;  the  action  lies  in  the  name  of  the 
principal. 

4.  Under  the  plaintiffs'  evidence,  the  court  did  not  err  in 
refusing  to  award  a  non-suit. 

5.  Affidavit  to  require  bail  in  trover  may  be  made,  in  this 
state,  before  a  notary  public  —  Code,  §1502,  par.  4 ;  /ft., 
§3418.  The  notary  need  not  attest  it  under  his  notarial 
seal  or  any  other  seal.  Only  notomal  acts  require  a  seal — 
Code,  §1503. 

6.  On  the  trial  of  an  action  of  trover  in  which  bail  has 
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been  required  and  given,  it  is  not  competent  for  the  de- 
fendant,  while  the  case  is  proceeding  before  the  jury,  to 
make  a  motion  orally  to  the  court  to  dismiss  the  bail  pro- 
ceeding, and,  in  support  of  the  motion,  to  introduce  evi- 
dence in  denial  of  the  official  character  of  the  person  whose 
attestation  appears  officially  to  the  bail  affidavit. 
Judgment  affirmed. 


William  A.  Maxwell  et  al.j  commissioners,  plaintifEs  in 
error,  vs.  John  B.  Cummino,  defendant  in  error. 

The  Judge  of  the  superior  court  has  no  legal  authority  to  appoint  a  de- 
tective or  special  officer,  to  hunt  up  and  arrest  and  bring  back  to  the 
county,  whence  he  escaped,  an  escaped  prisoner,  to  pass  an  order, 
on  the  approval  of  the  grand  jury  or  otherwise,  that  the  county  pay 
such  detective  or  special  officer  $250  for  his  services,  and  to  enforce 
such  order  by  mandamiu  to  the  county  commissioners  to  pay  the 
same  out  of  the  county  treasury,  and,  if  they  have  not  the  money,  to 
order  the  commissioners  to  tax  the  people  of  the  county  to  raise  it 

Mandamus.  County  Matters.  Before  Judge  Clakk. 
Lee  Superior  Court.    March  Term,  1876. 

Reported  in  the  opinion. 

"W.  H.  Baldy,  by  M.  J.  Clarke,  for  plaintiffs  in  error. 

Hawkins  &  Hawkins,  for  defendant. 

Jackson,  Judge. 

It  seems  from  the  record  that  one  Oeorge  F.  Page,  who 
had  been  indicted  for  murder  in  Lee  superior  court,  and 
the  case  transferred  to  Sumter,  escaped  from  custody,  and 
the  defendant  in  error,  Cumming,  had  received  a  bench 
warrant  ^'  as  special  officer  and  detective  "  after  Page  had 
fled ;  that  Cumming  arrested  Page,  attended  him  in  a  ha- 
beas corpus  trial  in  Atlanta,  and  guarded  him  back  to 
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for  which  he  charged  $250.  All  this  transpired  in  the 
year  1871.  On  the  13th  of  February,  1872,  accoi-ding  to 
the  bill  of  exceptions,  on  the  19th  of  October,  1872,  ac- 
cording to  the  transcript  of  the  record,  the  judge  of  the 
superior  court,  at  chambers,  exparte^  passed  the  following 
order: 

"Ordered  by  the  court  that  the  county  treasurer  of  Lee  county,  pay 
to  John  B.  Gumming  or  order,  two  hundred  and  fifty  dollars,  for  ser- 
vices in  detecting,  securing  and  guarding  George  F.  Page,  indicted  in 
Lee  superior  court,  transferred  to  Sumter,  for  murder." 

A  motion  was  inade  to  vacate  this  order,  but  no  action 
had  thereon,  so  far  as  this  record  discloses,  and  things  re- 
mained thus  until  March  term,  1876,  when  Gumming  moved 
a  proceeding,  called  an  amended  mandamus^  to  compel  the 
county  commissioners  of  Lee  county,  Maxwell  et  al.,  the 
plaintiflEs  in  error,  to  pay  his  order  for  $250,  and  levy  a  tax 
therefor.  This  amended  mcmdmnvs  was  served  on  the  com- 
missioners, who  denied  the  power  of  the  court  to  pass  the 
order,  and  the  right  to  make  the  vumdamus  absolute.  These 
matters  were  referred  to  the  court  to  decide  in  vacation, 
which,  in  July,  1876,  at  chambers,  made  the  mcmdamua 
absolute.  The  commissioners  excepted,  and  assign  for  error 
this  judgment  of  the  circuit  court. 

It  may  be  well  questioned  whether  the  striking  irregu- 
larity of  these  proceedings  do  not  vitiate  the  entire  ruling 
and  judgment  of  the  court.  The  first  order,  on  which  the 
whole  proceeding  is  based,  was  granted,  on  motion,  at  cham- 
bers, and  without  even  an  affidavit  to  support  it,  and  if 
that  order  be  null  and  void,  the  case,  the  original  claim, 
would  be  barred  by  the  statute  of  limitations.  This  pur- 
ports to  be  an  amended  mwndamMSj  but  the  record  shows 
no  preceding  mandcmius  to  amend  by ;  and  the  entire  case 
has  been  conducted  with  great  looseness.  The  record  dis- 
closes no  evidence  at  all  of  the  nature  or  value  of  Cum- 
ming's  services.  Ko  proof  was  taken,  so  far  as  appears, 
either  at  the  March  term,  1876,  or  at  the  time  judgment 
was  finally  rendered  at  chambers,  and  the  order  passed  mak- 
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ing  the  mandamus  absolute  and  compelling  a  tax  to  be 
levied  upon  the  people  of  Lee  to  pay  for  services  never 
proven. 

But  waiving  all  these  irregularities,  and  presuming  that 
the  court  had  proof  of  the  validity  of  the  claim,  the  great 
question  is,  did  the  court  have  legal  authority  to  employ 
Gumming  upon  such  a  venture,  and  to  make  the  county 
foot  the  bill  ?  We  think  not.  We  are  acquainted  with  no 
law  of  Georgia  which  authorizes  the  superior  court  to  ap- 
point and  pay  a  detective,  or  to  employ  a  special  oflScer  to 
detect  an  escaped  prisoner,  to  arrest  him,  to  guard  him  back 
to  the  county  whence  he  escaped,  and  to  pay  him  therefor 
out  of  the  county  treasury,  or  the  pockets  of  the  tax-pay- 
ers. Such  would  be  a  very  dangerous  power.  It  might 
mulct  the  counties  in  enormous  expenses.  Instead  of  hun- 
dreds, as  in  this  case,  it  might  cost  thousands  of  dollars. 
We  have  always  thought  that  the  governor  of  the  state 
alone  had  the  power  to  offer  rewards  for  the  detection  and 
arrest  of  criminals,  and  we  still  think  that  such  is,  and  ought 
to  be,  the  law. 

Let  the  judgment  be  reversed. 


Catheeinb  D.  Castlkberry,  plaintiff  in  error,  vs.  Jacksok 

Black  et  al.j  defendants  in  error. 

A  quit  claim  deed,  taken  in  good  faith,  is  sufficient  color  upon  which 
to  base  title  by  prescription,  when  accompanied  by  seven  years'  pos- 
session thereunder. 

Ejectment.  Title.  Prescription.  Before  Judge  Rice. 
Wliite  Superior  Court.     October  Term,  1876. 

Catherine  D.  Castleberry,  on  March  17th,  1876,  brought 
ejectment  against  Black.  Thomas  G.  Sears  was  made  a 
party  defendant  on  his  own  motion. 

Plaintiff  introduced  the  following  evidence: 
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1.  Plat  and  grant  from  the  state  to  Mary  Castlebcrry, 
dated  November  15,  1825. 

2.  Deed  from  Mary  Castleberry  to  William  CaBtlelieiry, 
dated  November  22,  1825. 

3.  Deed  from  William  W.  Castleberry,  ae  administrator 
of  William  Castleberry  (certified  copies  of  the  letters  of 
administration  being  introduced)  to  plaintiff,  dated  July 
4th,  1871. 

4.  Joel  Potts,  who  testified  as  follows :  Knows  tlie  lot  in 
dispute ;  it  is  in  ^Vliite  connty ;  has  known  it  for  twenty  or 
thirty  years.  It  is  worth  $40.00  or  $50.00  per  annnm  for 
rent.  First  improvements  on  the  lot,  that  witness  knows 
of,  were  made  by  one  Thompson  (colored)  in  1865  or  1866. 
When  he  went  ont  of  possession,  thinks  Sears,  who  is  a  party 
defendant  to  this  snit,  went  in.  Does  not  think  any  one 
was  in  possession  when  Black  went  on  the  lot. 

Defendants  introduced  a  quit-claim  deed  from  one  John 
S.  Anderson  to  Thomas  G.  Sears,  dated  August  12,  1867; 
also,  parol  evidence,  which  made,  in  brief,  the  following 
ca^e: 

John  L.  Anderson  sold  the  lot  in  dispute  to  Sears  for 
$1 7o.U0 ;  made  him  a  quit-claim  deed ;  told  him  that  was  all 
the  title  he  (Anderson)  had.  Black,  the  tenant,  went  into 
posses.sion  four  or  five  years  before  the  time  of  the  trial. 
One  Thompson  was  then  in  possession ;  he  bailt  a  cabin  on 
the  jjlace  in  August  1867  or  1868.  He  held  under  a  lease 
from  Sears. 

The  jury  found  for  the  defendants.  Plaintiff  moved  for 
a  new  trial.  The  motion  was  overruled,  and  plaintiff  ex- 
cepted. 

M.  G.  BoTD,  for  plaintiff  in  error. 

WiKH  Boto;  Underwood  &  Kimhset;  C.  H.  Sotton;  J. 
B.  EsTEs,  for  defendants. 

Wakher,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaintiff 
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against  the  defendants  to  recover  the  possession  of  a  lot  of 
land  in  the  county  of  White.  The  defendants  claimed  title 
to  the  land  by  prescription,  under  the  provisions  of  the 
2683d  section  of  the  Code,  and  the  only  question  made  here 
by  the  plaintiff  in  error,  was  whether  the  quit-claim  deed 
under  which  the  defendants  went  into  the  possession  of  the 
land,  was  such  written  evidence  of  title  as  that  seven  years' 
possession  under  it,  would  give  a  good  title  by  prescription. 
The  court  below  held  that  it  would,  if  the  defendant,  Sears, 
purchased  the  land  in  good  faith,  believing  that  he  bought  a 
good  title,  to  which  the  plaintiff  excepted.  This  case 
comes  within  the  ruling  of  this  court  in  McCamy  vs.  Hig- 
(jhrij  50  Ga.  Hep.j  629,  and  is  controlled  by  it.  See,  also, 
Brown  vs.  WeUs,  44  Ga.  Hep.,  673. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Maxime  J.  Desvergebs  et  al.,,  plaintiffs  in  error,  vs.  Fras- 
CIS  M.  Willis,  administrator,  defendant  in  error. 

When  a  breach  of  warranty  against  incumbrances,  is  set  up  defensively 
to  an  action  for  the  purchase  money  of  land,  all  the  breaches  should 
be  assigned  that  have  occurred.  After  litigating  a  supposed  breach, 
and  failing  to  establish  it,  the  debtor  will  not  be  allowed  to  enjoin 
the  Judgment  and  renew  the  litigation  to  take  advantage  of  an- 
other breach  which  he  might,  by  the  use  of  due  diligence,  have 
discovered  and  pleaded  at  the  proper  time. 

Equity.  Judgments.  Before  Judge  Tompkins.  Chat- 
ham County.    At  Chambers.    December  13th,  1876. 

Desvergers  and  Barnwell  filed  their  bill  against  Willis, 
administrator,  making  substantially  the  case  presented  in 
the  opinion.  The  only  allegation  shovring  why  the  facts 
upon  which  the  application  for  injunction  was  based,  were 
not  pleaded  to  the  action  at  law  on  the  note  for  the  par- 
chase  money,  was  as  follows :  "  Orators  show  that  they  used 
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all  diligence,  at  and  before  the  last  trial  of  said  case,  to  dis- 
cover the  tme  state  of  facts  in  reference  to  the  said  incum- 
brances, but  discovered  nothing  as  to  the  existence  of  the 
rights  of  parties  to  private  ways,  until,  as  aforesaid,  they 
have  recently,  and  since  the  levy,  discovered  this  defense." 
The  mode  of  this  discovery  referred  to,  was  a  notice  from 
the  board  of  commissioners  for  Chatham  county,  requiring 
said  Desvergers  to  appear  before  them  to  show  cause  why 
a  certain  private  way  which  he  had  closed,  should  not  be 
opened. 

Desvergers  made  affidavit  that  complainants  did  not  know, 
until  after  the  judgment,  that  ^ny  other  persons  had  any 
easement  on  said  land,  or  the  right  to  use  any  other  way 
except  the  middle-ground  road,  although  they  used  every 
possible  diligence  to  find  out  all  the  facts  as  to  roads 
and  easements  on  said  land ;  that  this  knowledge  was  ob- 
tained, in  a  great  measure,  from  William  Gains,  who,  though 
a  former  resident  of  the  county,  had  moved  away,  and  only 
returned  a  short  time  before  the  above  recited  order,  to  show 
cause  before  the  county  commissioners,  was  passed. 

The  answer  of  the  defendant,  and  the  affidavits  produced, 
showed  that  if  complainants  were  not  aware  of  the  facts 
now  relied  upon,  at  the  time  of  the  trial  at  law,  they  could 
readily  have  discovered  them  by  the  use  of  diligence. 

The  injunction  was  refused,  and  complainants  excepted. 

RuFus  E.  Lester,  for  plaintiffs  in  error. 

6.  A.  Howell  ;  Bbantlbt  A.  Denmark,  for  defendant. 

Blecexey,  Judge. 

If,  at  the  time  land  is  purchased  with  warranty  against 
incumbrances,  there  be  two  roads  upon  the  premises,  both 
known  to  the  purchaser,  he  believing  that  one  of  them  is  a 
public  road,  and  the  other  a  mere  temporary  track  which 
he  can  discontinue  or  obstruct  at  pleasure ;  and  if,  several 
years  thereafter,  a  breach  of  the  warranty  be  urged  as  a 
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defense  to  an  action  brought  for  the  purchase  money,  and 
it  then  appear  that  the  supposed  temporary  track  was  the 
true  public  road,  and,  therefore,  not  subject  to  be  closed 
or  obstructed ;  and  if  judgment  be,  nevertheless,  rendered 
against  the  purchaser  for  the  whole  unpaid  balance  of  the 
purchase  money ;   and  if,  after  levy  upon  property  to  sat- 
isfy the  judgment,  the  purchaser  file  a  bill  to  enjoin  the  ex- 
ecution and  to  open  the  judgment,  on  the  ground  that  there 
was  a  breach  of  the  warranty,  consisting  in  the  fact  that 
the  road  believed  to  be  a  public  road  at  the  time  the  pur- 
chase was  made,  is  no  more  subject  to  be  appropriated  by 
the  purchaser  than  the  true  public  road,  the  same  being  a 
private  way,  and,  as  such,  subject  to  a  perpetual  easement 
in  favor  of  certain  persons,  of  whose  rights  the  purchaser 
was  ignorant  until  since  the  levy  upon  his  property ;  the 
bill  averring,  also,  damage  from  this  breach,  and  want  of 
means  in  the  warrantor  to  respond ;  the  injunction  should 
not  be  granted  unless  it  appear  that  the  purchaser  had  a 
good  excuse  for  not  ascertaining  the  existence  of  the  newly 
discovered  right  of  private  way,  while  the  whole  subject 
matter  w^as  under  investigation  in  the  original  suit,  and  be- 
fore judgment  was  rendered.     In  view  of  the  facts  in  the 
record,  the  excuse  relied  upon  is  not  sufiBicient ;  and  there 
was  no  error  in  refusing  the  injunction.     The  case  is  con- 
trolled by  the  want  of  diligence.     We  need  not  rule  on 
the  merits  of  the  bill  in  other  respects.     Though  the  cove- 
nant against  incumbrances  came  into  the  common  law  ac- 
tion by  way  of  defense,  the  principle  of  the  Code,  §2939, 
applies.     That  principle  is,  that  all  breaches  occurring  up 
to  the  commencement  of  action  must  be  included. 
Judgment  affirmed. 
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Stephens  V9.  Tucker. 


J.  G.  Stephens,  plaintiff  in  error,  vs.  A.  W.  Tucker,  de- 
fendant in  error. 

The  principle  ruled  in  this  case  in  55  Ga.,  548,  covers  the  error  com- 
plained of  in  this  bill  of  exceptions.  The  circuit  court,  in  the  charge 
to  the  jury,  enforced  that  principle. 

Mortgages.  Levy  and  Sale.  Before  Judge  Clark.  Lee 
Superior  Court.     November  Term,  1876. 

Report  unnecessary. 

Thomas  R.  Lyon,  by  R.  F.  Lyon,  for  plaintiff  in  error. 

D.  H.  Pope,  by  R.  N.  Ely,  for  defendant. 

Jackson,  Judge. 

This  case  was  here  before.  It  will  be  found  reported  in 
55  Ga,  543.  There  we  held  that  the  instrument  foreclosed 
was  a  mortgage,  and  as  a  mortgage,  that  it  was  properly 
foreclosed;  and  we  reversed  the  court  below  because  the 
levy  was  dismissed  on  the  ground  that  the  paper  was  not  a 
mortgage.  It  was  a  mortgage  upon  six  bales  of  a  growing 
crop,  to  be  packed  and  hooped  in  a  certain  way,  and  deliv- 
ered at  a  certain  place.  We  held  that  if  any  six  certain 
bales  could  be  identified  by  parol  evidence  as  the  six 
mortgaged,  that  the  description  would  do.  The  cotton  was 
in  jposse,  not  in  esse ;  it  was  growing,  and  we  went  far 
enough,  we  think,  under  our  Code,  section  1955,  to  hold 
tliat  part  of  a  crop  to  be  yet  grown  and  gathered  and  packed, 
could  be  mortgaged  at  all.  The  property  must  be  "  speci- 
fied on  which  the  mortgage  is  to  take  effect."  This  mort- 
gage only  specified  the  six  bales  as  six  to  be  packed  and 
hooped  and  delivered  in  a  certain  way,  and  at  a  certain 
place,  and  this  description — this  sjpecific  description — alone 
saved  this  mortgage  when  the  case  was  here  before.  Well, 
the  circuit  court,  when  it  went  back,  simply  charged  the 
jury  that  the  cotton  levied  on  must  answer  this  specific  de- 
scription.   We  think  that  the  charge  was  exactly  right. 

Judgment  affirmed. 
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William  Mubray,  plaintiff  in  error,  vs,  C.  H.  Phinizy  4 

Co.,  defendants  in  error. 

Where  a  motion  for  a  continuance  is  based  on  the  want  of  mental  ca- 
pacity in  the  defendant  to  take  the  necessary  steps  to  defend  the 
suit  and  to  plead  to  the  same,  and  the  evidence  as  to  such  incapacity 
is  conflicting,  the  discretion  of  the  court  below,  exercised  in  over- 
ruling  the  motion,  will  not  be  controlled. 

Continuance.  Before  Judge  Bice.  Oconee  Superior 
Court.     July  Term,  1876. 

Reported  in  the  decision. 

Emory  Speer,  for  plaintiff  in  error. 

Pope  Baebow  ;  Leonard  Phinizy  ;  A.  S.  Erwin,  for  de- 
fendants. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs  against  the 
defendant,  on  a  promissory  note  for  the  sum  of  $12,240.98, 
dated  24:th  of  February,  1875,  and  due  one  day  after  date. 
Wlien  tlie  case  was  called  for  trial,  the  defendant,  by  his 
counsel,  made  a  motion  for  a  continuance  of  the  same,  and 
for  time  to  plead  thereto,  on  the  ground  that,  for  the  last 
five  years,  the  defendant  had  been  incapable  of  managing 
his  own  estate  by  reason  of  imbecility  of  age,  he  now  being 
eighty-six  years  old ;  diat  he  had  not  sufficient  intellect  to 
comprehend  his  legal  rights  and  liabilities,  or  to  take  the 
necessary  steps  to  defend  said  suit,  etc.  The  court,  after 
hearing  evidence  as  to  the  defendant's  mental  capacity 
(which  was  conflicting),  overruled  the  motion  for  a  continu- 
ance of  the  case,  but  granted  to  the  defendant  reasonable 
time  to  plead  to  the  plaintiff's  action,  which  the  defendant, 
by  his  counsel,  declined  to  do,  and  the  court  entered  up  a 
judgment  for  the  amount  of  the  plaintiffs'  demand ;  where- 
upon the  defendant  excepted. 
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Inasmuch  as  the  evidence  was  conflicting  as  to  the  de- 
fendant's mental  capacity,  we  will  not  interfere  to  control 
the  discretion  of  the  court  in  refusing  to  grant  the  motion 
for  a  continuance  of  the  case.  Besides,  it  is  not  very  ap- 
parent to  us  why  the  defendant  did  not  have  as  much  men- 
tal capacity  to  direct  his  counsel  to  file  his  pleas  to  the 
plaintiffs'  action  (if  he  had  any  meritorious  defense  thereto), 
as  he  had  to  direct  his  counsel  to  prosecute  his  writ  of 
error  to  this  court. 

Let  the  judgment  of  the  court  below  be  affirmed. 


The  Central  Kailboad  and  Banking  CoBiPANT,  plaintiff  in 
error,  vs.  Samuel  Andebson,  defendant  in  error. 

1.  In  a  suit  against  a  railroad  company  for  loss  of  freight  in  a  car 
loaded  by  the  plaintiff,  but  the  keys  thereof  retained  by  agents  of 
the  company,  it  is  not  error  to  exclude  from  the  Jury  evidence  that 
it  was  the  custom  of  the  company  not  to  be  responsible  for  the  con- 
duct of  its  agents  who  held  the  keys,  particularly  if  there  was  no 
notice  of  such  custom  brought  home  to  the  plaintiff. 

2.  Nor,  in  such  a  suit,  was  it  error  to  exclude  eridencethat  when  a  car 
is  chartered  by  the  company,  and  loaded  and  unloaded  by  the  owner 
of  the  goods,  the  company  is  not  responsible  for  any  loss  whatever 
of  any  of  the  goods  in  such  car,  especially  if  the  company's  agents 
retain  the  keys,  and  thereby  control  constant  access  to  the  contents 
of  the  car,  and  more  especially  where  there  was  a  special  contract 
which  fixed  the  company's  liability. 

3.  In  the  case  of  a  chartered  car,  as  in  other  cases  of  carriage  of  freight, 
the  responsibility  of  the  carrier  begins  with  the  delivery  to  it  of  the 
goods  and  ends  with  its  delivery  of  them  at  the  place  of  destination ; 
and  in  this  as  in  other  bailments,  after  proof  of  loss,  the  burden  is 
upon  the  carrier  to  show  proper  diligence;  and  in  such  carriage  of 
freights,  as  in  other  modes,  the  presumption  of  law  is  against  the 
carrier. 

4.  If  there  be  a  special  contract,  such  contract,  if  legal,  will  govern; 
and  if  the  evidence  as  to  the  terms  of  the  contract  be  conflicting, 
and  the  Jury  find  for  the  plaintiff,  this  court  will  not  interfere,  no 
error  of  law  having  been  conmiitted  by  the  presiding  Judge. 

Conmion  Carriers.     Bailroads.     Principal  and  Agent. 
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Evidence.    Presumption.    New  Trial.    Before  Judge  Hill. 
Bibb  Superior  Court.     April  Term,  1876. 

Reported  in  the  opinion. 

R.  F.  Lyon,  for  plaintiff  in  error. 

Wa8hinoton  Dessau,  for  defendant. 

Jackson,  Judge. 

Samuel  Anderson  sued  the  Central  Railroad  and  Bank- 
ing Company  of  Georgia,  for  the  loss  of  certain  potatoes 
shipped  from  Fort  Valley  to  Atlanta. 

It  appears  from  the  record  that  the  potatoes  were  first 
shipped  from  Fort  Valley  to  Macon,  and  then,  without  ud- 
loading,  were  shipped  in  the  same  freight  car  from  Macon 
to  Atlanta.  The  car,  at  Fort  Valley,  was  put  on  a  side- 
track, and  there  loaded  by  the  plaintiff,  but  the  defendant's 
agents  held  the  key  of  the  car,  and  plaintiff  had  to  apply 
to  the  agent  in  the  morning  for  the  key  to  open  the  car, 
and  then  went  on  loading  till  night,  when  the  agent  took 
the  key,  and  plaintiff  had  no  other  control  of  it.  The 
potatoes  were  measured  by  the  plaintiff  or  his  agents,  but 
the  defendant's  agents  took  them  at  the  measurement  and 
receipted  for  them,  receiving  freight  on  them  as  so  many 
pounds.  On  their  arrival  at  Atlanta,  they  fell  off  in  weight, 
and  the  car  was  found  well  filled  two  or  three  feet,  except 
opposite  the  doors,  where  the  potatoes  were  scattering. 

There  were  two  versions  of  the  contract  of  carriage. 
The  plaintiff  contended,  and  tried  to  show  by  evidence, 
that  the  defendant  was  to  be  relieved  only  from  loss  by 
natural  causes,  such  as  shrinkage,  etc.,  etc.,  while  the  de- 
fendant insisted  and  tried  to  show  that  it  was,  by  contract, 
not  to  be  responsible  for  any  loss,  but  chartered  the  car  to 
the  plaintiff  with  the  express  understanding  that  it  would 
merely  transport  the  car,  and  be  responsible  for  no  loss  of 
potatoes  for  whatever  cause.  The  evidence  was  conflicting. 
The  jury  found  for  the  plaintiff,  after  deducting  for  shrink- 
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age.  The  defendant  moved  for  a  new  trial  on  various 
grounds,  the  court  refused  to  grant  it,  and  this  refusal  is 
the  error  assigned. 

1.  It  seems  that  the  first  ground  of  the  motion  for  a  new 
trial,  was  alleged  error  in  the  court  in  refusing  to  allow  the 
defendant  to  show  the  custom  of  the  road  not  to  be  respon- 
sible for  the  contract  of  its  agents  who  kept  the  keys  of 
cars  chartered  in  this  way.  We  cannot  see  how  such  a 
custom  could  have  effected  the  plaintiff.  It  was  not  pro- 
posed to  show  that  the  plaintiff  was  informed  of  it,  and  it 
could  not  affect  his  contra^it,  or  the  legal  liability  of  the 
defendant  to  him.  The  custom,  if  it  exists,  is  a  most  un- 
reasonable one.  To  hold  the  key,  and  yet  not  be  account- 
able for  what  is  taken  out  of  the  car,  would  be  contrary  to 
aU  sense  of  right.  We  doubt,  if  it  were  a  contract  even, 
that  it  could  be  maintained  in  the  absence  of  some  proof  of 
diligence. 

2-  The  second  ground  was  that  the  court  erred  in  not 
allowing  the  defendant  to  show  that  it  was  the  custom  of  iK^  ? 

the  road  not  to  be  responsible  for  any  loss  whatever  when 
a  car  was  chartered,  and  the  charterer  of  it  loaded  and  un- 
loaded it.  But,  in  this  case,  it  seems  that  there  was  a  spe- 
cial contract  set  up  by  both  parties ;  they  differed  aboxit 
its  terms ;  the  jury  believed  the  plaintiff's  version  of  it ; 
and  certainly  no  custom  of  the  road  could  affect  the  spe- 
cial contract  of  the  parties.  Besides,  such  a  custom  would 
be  very  unreasonable,  unless  the  charterer  of  the  car  held 
the  key  to  it. 

3.  The  third  ground  of  error  is  the  charge  of  the  court, 
that  defendant  was  responsible  for  the  loss  of  the  potatoes, 
though  transported  in  a  chartered  car  like  this,  if  delivered 
into  the  control  of  defendant.  We  do  not  see  why  this 
charge  is  not  good  law.  The  Code  declares  that  the  re- 
sponsibility of  the  carrier  begins  with  the  delivery  of  the 
goods  at  the  place  where  the  carrier  agrees  to  receive  them, 
and  ends  at  the  place  of  destination,  according  to  the  direc- 


s'/v 


396  SUPREME  COURT  OF  GEORGIA. 

The  Central  Railroad  and  Banking  Company  vt.  AndenoD. 

tion  of  the  person  Bending,  or  the  custom  of  the  trade — 
Code,  §2070.  Well,  the  potatoes  were  delivered  to  the 
company  at  Fort  Valley,  and  when  delivered  at  Atlai^by 
the  company,  the  potatoes  were  short ;  the  shrinkage  was 
deducted ;  the  defendant's  agents  had  the  keys  of  the  ear 
until  delivered ;  the  potatoes  were  measured  by  the  con- 
signees, and,  according  to  the  Code,  the  loss  was  the  car- 
rier's. Besides,  section  §2064  of  the  Code  enacts  that  in  aU 
cases  of  haihnent^  after  proof  of  loss,  the  burden  of  proof 
is  on  the  bailee  to  show  proper  diligence.  In  this  case 
there  was  proof  of  loss,  tlie  agents  of  the  defendant  had  the 
keys  of  the  car,  when  opened  the  potatoes  were  found  scat- 
tered, and  no  diligence  was  shown.  No  agent  who  had 
the  keys  was  sworn  in  respect  to  the  car  being  kept  locked,  or 
that  nothing  was  taken  out  of  it  on  the  road,  or  at  Macon ; 
or  otherwise  that  the  road  was  diligent.  Again,  section 
2066  enacts  that,  in  case  of  loss,  the  presumption  is  against 
the  carrier,  and  no  excuse  avails  him  but  the  act  of  God,  or 
the  public  enemy.  There  is  no  exception  made  in  the  case 
of  a  chartered  car.  So,  if  there  had  been  no  express  con- 
tract, the  railroad  company,  in  this  case,  showed  no  dili- 
gence so  as  to  comply  with  the  law  in  section  2064,  nor  did 
it  rebut  the  presumption  against  it  under  section  2066. 

4.  But  there  was  a  contract,  and  it  ought  to  liave  been 
enforced,  and  we  think  that  the  court  and  jury  were  right 
to  enforce  it.  It  was  a  reasonable  contract.  The  company 
had  charge  of  the  contents  of  the  car,  by  having  the  key  to 
it,  from  the  time  it  left  Fort  Valley  to  the  time  it  was  landed 
in  Atlanta ;  and  whatever  was  taken  out  of  it,  it  ought  to 
have  paid  for.  The  agent  of  the  company  receipted  for 
the  potatoes  by  weight,  taking  freight  at  Macon  for  9,600 
pounds ;  if  the  measurement  of  the  plaintiff  had  not  suited 
him,  he  ought  not  to  have  receipted  for  them,  and  charged 
freight,  by  plaintiff's  measure ;  as  he  did  it,  he  bound  the 
company,  and  the  charge  of  the  court  and  verdict  of  the 
jury  are  sustained  by  law  and  evidence. 

Judgment  affirmed. 
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Chables  Johnsok,  plaintiff  in  error, ««.  The  State  of  Geo 
oiA,  defendant  in  error. 

1.  The  ftct  creating  a  criminal  court  for  Sumter  county  provided  "th 
all  offenses  shall  be  Iried  before  »aid  court  upon  written  accusalio 
founded  upon  afBdnvit;  said  affidavit  shall  diBtlnctly  set  forth  II 
nature  of  the  offense,  the  lime  when  committed,  and  by  whom  coi 
milled:  and  the  accusal  ion  shall  follow  the  afndavit,  and  shall  1 
signed  by  the  accuser,"  It  also  declared  that  such  court  shall  ni 
have  jurladicllon  of  cases  of  simple  larceoy  amounting  to  a  felon; 

Hebl,  that  the  atBdavIt  should  show  affirmatively  that  the  larcci 
charged  did  not  amount  to  a  felony. 

i  Where  the  affidavit  did  not  show  this,  the  record  was  inadmissib 
on  Ihe  subsequciit  trial  of  one  of  the  witnesses  for  perjury,  alleg< 
to  have  been  committed  in  testifying  in  that  case. 

Criminal  Law.  Jurisdiction.  Indictment.  Evidene 
Before  Jad^  Clakk.  Sumter  Superior  Court.  April  Ai 
jouraed  Tenn,  1876. 

Reported  in  the  decision. 

Allen  Fobt:  Pbter  Lahak,  for  plaintiff  in  error. 

eral,  for  the  state. 


ed  for  the  offense  of  "perjurj-, 
tfi  found  guilty.  A  motion  wa 
various  grounds  therein  set  fortl 
le  court,  and  the  defendant  e? 

or  insisted  on  here,  vas  the  a( 
e  trial  of  the  case  in  tlie  militi 
perjury  was  alleged  to  have  bee 
;ion  of  the  defendant.  The  ol 
of  that  record  n-as,  that  it  di 
)n  its  face  that  the  court  whic 
n  which  trial  the  defendant  wa 
itted  the  offense  of  perjury,  ha 


SUPREME  COURT  OF  GEORGIA. 

JohMon  M.  The  flUlt. 

diction  thereof  ander  tlie  provisiona  of  the  third  sec- 
of  the  act  of  1873,  to  organize  a  criminal  coart  for  the 
ity  of  Sumter.  The  third  section  of  that  act  decUres 
,t  all  offenses  shall  be  tried  before  eaid  coart  upon  writ- 
tcciisation,  founded  upon  af'' — •*■  —'■'  "*"'' — ■"*  ''^°" 
nctly  set  forth  the  nature  of 
[Qitted,  and  hy  whom  comn 

follow  the  afiidavit,  and  alia] 
affidavit  of  Levi  Johnson,  tl 
i8on  did,  on  the  8th  of  Ap 
ter,  commit  the  offense  of  si 
es  this  affidavit  tliat  an  accus 
laid  Frank  Johneoii  in  the  di 
accusation  sets  out  the  offer 
,  on  the  8th  of  April,  1 876,  in 
wfullj  taking  and  carrying  a 
nent,  one  mnscovy  dnck,  o 

intent  to  steal  the  same,  & 
,  etc.  The  question  is,  whe 
i  should  be  distinctly  set  foi 
ve  the  court  jurisdiction,  or 
i;e  the  defendant  with  tlie  o: 
iffidavit,  and  then  set  forth  t 
iccuaation,  as  was  done  in  thi 
'  the  first  section  of  the  act  o' 
3tion  to  try  offenses  of  siinpU 
I  for  that  offense  was  imprist 
■e   are  different   fi^des   of 

recognized  by  the  penal  h 
h  are  felonies  and  puuishabl 
tentiary,  and  some  of  whicl 
shed  by  imprisonment  in  the 
ict  court  in  Sumter  was  a  co 
diction,  limited  to  the  trial  ( 
ny  only,  as  are  not  punishab! 
tentiary.  What  ia  the  found 
lat  court  as  declared  by  the 
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Johneon  m.  The  State. 

tinctly  setting  forth  the  nature  of  the  offense,  the  time 
when  committed,  and  by  whom  committed,  and  the  accusa- 
tion shall  follow  the  affidavit.     The  accusation  is  to  be 
founded  on  the  affidavit,  and  shall  follow  it,  in  the  impera- 
tive words  of  the  statute.     Why  should  the  affidavit  set 
forth  the  nature  of  the  offense  ?    Because  that  is  indispen- 
sably necessary  to  show  that  the  simple  larceny  charged  is 
of  that  grade  of  which  the  court  has  jurisdiction  to  try. 
Before  that  court  can  proceed  to  try  a  case  of  simple  lar- 
ceny, it  must  first  have  judicial  evidence  that  it  is  of  that 
grade  which  is  within  its  jurisdiction  to  try ;  and  how  can 
the  court  have  that  judicial  evidence  except  by  the  affida- 
vit as  required  by  the  statute?    The  accusation  is  nothing 
but  mere  pleading,  founded  on  the  affidavit,  and  must  fol- 
low it.     Besides,  the  affidavit  may  be  made  by  one  person, 
and  the  accusation  be  made  by  another,  but  the  accusation 
is  founded  on  the  affidavit,  and  must  follow  it,  whoever 
may  be  the  accuser.     The  affidavit  required  by  the  statute, 
is  the  foundation  of  the  accusation,  and  unless  the  affidavit 
shall  distinctly  set  forth  the  nature  of  the  offense,  so  as  to 
show  that  it  is  one  of  which  the  court  has  jurisdiction,  the 
accusation  which  is  founded  upon  the  affidavit,  and  must 
follow  it,  cannot  do  so.     Where  there  is  no  affidavit  as  a 
foundation  to  support  the  accusation,  the  accusation  itself 
is  worthless.     The  affidavit  in  the  record  offered  in  evi- 
dence merely  states  that  Frank  Johnson  did  commit  the 
offense  of  simple  larceny,  but  does  not  state  the  nature  or 
grade  of  that  larceny,  so  as  to  show  affirmatively  that  the 
court  had  jurisdiction  to  try  it,  and  for  that  reason  the 
record  of  the  trial  in  the  militia  district  court  of  the  county 
of  Sumter  should  have  been  rejected,  and  the  court  erred 
in  admitting  it  in  evidence. 

Let  the  judgment  of  the  court  below  be  reversed. 

Jackson,  Judge,  concurred  duhitante. 


SUPREME  COURT  OF  GEORGIA. 


s  C.  Bowling   et  a/.,   plaintiffs  iii  error,   vs.  Thomas 
Amis,  defendant  in  error. 

hen  assets  equitably  subject  to  the  ) 
debts  OQce  repreaenled  by  notes  pa; 
It  now  represeotod  by  other  notes  pt 
d  both  he  and  his  son  are  inaoWent. 
medy  to  secure  the  assets  and  apply 
bill  for  injunction  and  relief, 
hen  a  judgment  creditor  proceeds  bj 
ible  to  the  payment  of  his  judgment 
limitations  if  his  judgment  is  not 
oka  to  reach  are  not  barred,  althougl 
:bts  were  fraudulently  transferred  I 
n,  more  than  eight  years  before  tht 
e  son  surrendered  them  to  the  make 
)m  the  same  maker,  other  notea  paya' 
B  is  not  to  recover  any  of  the  notes  i 
aney  from  the  maker  as  a  fund  subj 
the  judgment  ;  and  the  flUng  of  the 
t  years  from  the  maturity  of  the  ori| 

quity.  Debtor  and  Creditor, 
2:e  Pottle.  Oglethorpe  Supei 
ned  Term,  1876. 

n  May  11th,  1876,  Thomas  Ai 
1  C.  Bowling,  P.  S.  Fambroug 
ing,  in  snbstance,  the  f ollowin; 
t  the  October  term,  1868,  of  O 
btained  three  common  law  jnd{ 
igh :  the  first  for  the  ose  of  thi 
iham,  for  $2,000.00,  principal, 
.8t,1868;  the  Becond  in  favor  oi 
cipal,  with  interest  from  May 
r  of  complainant  for  $564,63, ' 
,  1868.  At  the  October  ter 
r  judgment  against  said  Famb 
inistrators,  for  $2,000.00,  prin 
lary  1st,  186&.  There  is  still  ( 
f  which  are  the  property  of 
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Bowling  tt  at.  n.  Amis. 

83,000,00.  None  of  the  judginente  are  dormant,  having 
been  kept  in  date  by  proper  entries  on  the  executions  issued 
tliereon.  About  October  8th,  1866,  said  Fainbrough  sohl  to 
said  Bowling  a  plantation  for  $2,000,00,  giving  him  a  bond 
conditioned  to  make  title  upon  payment  of  the  purchase 
money.  Bowling  gave  to  Fambrough  five  promissory  notes, 
dated  on  the  day  of  the  sale,  each  for  |40O.00,  and  falling 
due  on  the  first  days  of  January,  1868, 1860, 1870, 1871  and 
'  1872,  respectively.  The  first  of  these  notes  was  paid  to  P. 
S.  Fambrough.  About  the  30tli  of  March,  1868,  said  Fam- 
brough, for  the  purpose  of  defrauding  his  creditors,  and 
eapeciaUy  the  complainant,  gave  the  four  remaining  notes 
to  liifi  son,  W,  T,  Fambrough,  for  no  consideration  whatever, 
He  then  conveyed  the  aforesaid  plantation,  by  deed,  to 
Bowling.  W.  T.  Fambrough,  with  a  full  knowledge  of  all 
the  facts  recited  in  this  bill,  and  for  the  purpose  of  carrying 
out  this  scheme  of  fraud,  surrendered  the  aforesaid  notes  to 
Bowling,  and  took  from  him  new  notes,  similar  in  every 
respect  to  those  snrrendered,  except  that  they  were  made 
payable  to  him,  instead  of  to  his  father.  On  these  new  notes 
there  is  now  unpaid  about  $600.00,  which  complainant  in- 
sists ia,  in  fact,  due  to  P.  S.  Fambrough.  Both  the  Fam^ 
broughs  are  insolvent. 

Complainant,  being  remediless  at  law,  prays  as  follows 
First,  that  Bowling  be  enjoined  from  paying  said  money  to 
either  of  the  Fambroughs,  or  to  any  transferee  of  said  notes 
that  the  Fambrougha  be  enjoined  from  receiving  any 
payment  on  said  notes,  and  from  transferring  them. 
Second,  that  the  balance  due  on  said  notes  be  decreed  to 
be  the  property  of  P.  S.  Fambrough ;  that  Bowling  be 
directed  to  pay  over  the  same  to  complainant  to  be  credited 
on  his  jadgmenta,  and  tliat  W.  T.  Fambrough  be  directed 
to  deliver  up  said  notes  to  be  canceled.  Third,  that  com- 
plainant may  have  such  relief  as  is  necessary  and  proper, 
etc 

To  this  bill  the  defendants  demurred,  becanse  the  com- 
plainant had  an  adequate  remedy  at  law,  and  because  the 
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Bowllns  el  al.  tw.  Ami*. 

m  therein  set  forth  was  barred  b;  the  Btatnte  of 
the  time  the  same  was  filed,  defendants  insist- 
four  years'  bar  applies, 
rer  was  oTerruled,  and  the  defendants  excepted. 

aKWB ;  Pope  Babbow,  for  plaintiffs  in  error. 

EKD  ;    Sam.  LtruFioN  ; 


Judge. 

ment  directed  to  the  son. 
il  notes,  would  have  be( 
on  claims  the  notes  as  his 
;hese  new  notes,  treated  : 
i  father.     OamiehDient  i 

would  not  be  appropr 
litor  is  the  son.  The  mi 
;he  last  notes,  to  pay  to  t 
upon  equitable  principle 
ir  rather  to  the  father 
liole  case,  there  is,  if  the 
mits  it),  a  fraud  to  deal 
n  together ;  and,  in  casei 
arisdiction  with  courts  < 
a.,  137. 

statute  of  limitations,  th* 
reating  the  original  nob 
i  not  in  the  way.  Those 
jars  when  the  bill  was  file 
«  not  dormant.  One  liv 
g  debt  for  satisfaction, 
etween  the  two  some  e 

bring  them  together  wai 
only  incidentally  involv 
)f  the  bill  is  to  collect  mi 
aintiffs  judgment ;  and  ■ 
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Lester  tl  al.,  Bdm'n,  h.  lUtlinra. 

latfiB  only  to  the  shell  or  covering  which  envelopes  the 
obligation  to  pay  that  money.  Let  the  shell  stay  with  the 
party  who  has  it.  This  proceeding  is  not  a  suit  for  the 
notes,  bnt  for  the  fnnd.  Let  the  son  keep  the  new  notes, 
but,  if  the  bill  be  trae,  let  the  complainant  have  the  money, 
as  money  still  equitably  owing  on  the  old  ones,  and  let  the 
maker  of  the  two  sets  of  notes,  be  protected  by  injunction 
against  paying  a  second  time.  This  will  do  eqnity  as  to  all 
parties,  and  cany  the  money  where  it  ought  to  go. 
Jadgment  a£Brmed. 


Oeoroe  H.  Lestbk  et  al.,  administrators,  plaintiffs  in  error, 
m.  Jaheb  B.  Mathews,  defendant  in  error. 

L  Where,  by  inadTertence  or  mistake,  a  judpinent  or  decree  rendered 

by  consent,  does  not  speak  the  true  Intention  of  the  parties  thereto, 

equity  will  grant  relief  and  refonn  it. 

2.  Any  person  who  took  a  subBtantial  Interest  under  such  decree  msy 

bring  the  bill  to  review  and  reform  it.  though  he  may  not  have  been 

.T,  oMn.i  i^hnt^i  party  thereto;  and  relief  will  be  granted  against 

le  fund  out  of  which  such  person  was  to  be  paid, 

Iminiatrators  of  the  estate,  and  hence  not  actual 

ent  decree  which  was  rendered  on  an  Is^ue  of 

id  equity,  disliking  circuity  of  actions,  and  never 

IvcK,  will  grant  full  relief  to  the  complainant 

iani  of  the  fund,  under  the  bill  to  rectify  the 

bill  is  properly  brought  In  the  county  where  the 

lered,  and  where  the  administrators  reside. 

e  first  judgment  or  decree  must  be  made  parties 

It. 

1.    Jurisdiction.    Parties.    Before  Judge 
pe  Superior  Court.    October  Adjoomed 


opinion. 

;  L.  &  H.  Cobb,  for  plaintiffs  in  error. 
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LMtcr  a  al.,  adm'n,  ».  Hi 

Eekd;  Sam.  Lumpkin,  for  ■ 
Judge. 

bill  filed  to  reform  a  decre 
itrators  of  an  estate.    Thi 

common  law,  and  we  the: 
art  had  no  jurisdiction  o 

See  56  Ga.,  655. 
ndant  in  en-or,  Mathews, 
mcery   side   of    the  com 

defendants,  demurred ;  t 
the  question  is,  was  tlie  di 

alleges  that  on  an  issue  c 
1  superior  court,  a  consei 
e  parties  intended  tliat  eer 
B,  complainant,  as  expen 
ninistrators,  under  a  conti 
that,  by  mistake,  the  dec: 
>f  the  parties ;  and  the  j 
rd  as  to  speak  what  was 
;ors  be  directed  and  adji 
to  the  decree  when  so  r 
A  law  lived  in  counties  c 
ntended  that  as  the  suit  is 

their  contract,  that  they 

their  residence. 
t  we  think  it  well  settled 
iqnity  cases  may  be  broug 
lant  resides,  a^inst  wlio 
ubstantial  relief  is  prayed 
hey  hold  the  fund  out  of 
i,  the  complainant  is  to  Im 
id  to  go  upon  the  heirs,  ^ 
tors  were  to  pay  him  out 
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Besides,  this  bill  ie  in  the  natnre  of  a  bill  of  review,  aii( 
should  be  brought  in  the  court  where  rendered,  and  tlia 
ooort  is  Oglethorpe  superior  court. 

Bat  it  is  said  that  Mathews  was  not  a  party  to  tJie  deerei 
or  verdict,  on  the  issue  of  devisavit  vel  non,  and  eanuot 
therefore,  bring  this  bill,  and  that  these  administrators  wen 
not  parties  to  that  issue,  and  hence  that  tliey  cannot  be  suet 
in  the  bill  to  reform  the  decree. 

In  respect  to  the  first  objection,  we  are  of  the  opiniot 
that  Mathews,  having  been  of  counsel  on  that  issue,  ant 
having  taken  a  substantial  benefit  under  the  decree,  to-wit 
the  payment  of  large  fees  to  him,  may  bring  the  bill,  and 
upon  a  proper  case  and  adequate  proof,  may  have  the  decrei 
reformed. 

And  in  respect  to  the  administrators,  we  think  that  ai 
they  are  the  custodians  of  the  fund,  and  the  parties  who 
by  the  decree,  are  required  to  pay  Mathews,  that  they,  too 
are  proper  parties. 

The  only  serious  question  is  this :  "Will  equity  ref onn  i 
judgment  and  decree  where  all  the  actual  parties  to  the  for 
mer  decree  must  be  made  parties  to  the  reviewing  bill,  an< 
at  the  same  time,  and  in  the  same  bill,  grant  relief  againe 
those  who  were  not  actual  parties  to  the  first  decree,  bu 
who  were  substantially  parties — being  those  who  held  thi 
fund,  and  were  to  pay  it  out  by  the  decree?  Equity  abhor 
circuity  of  actions ;  does  not  do  things  by  halves ;  but  get 
ting  jurisdiction  for  one  purpose,  will  go  on  and  grant  ful 
relief.  Upon  this  broad  and  sensible  principle — as  old,  wi 
believe,  as  English  equity  itself — we  plant  our  judgment  oi 
this  question,  end  hold  that  the  relief  prayed  for  will  b 
granted  in  the  same  bill  which  reforms  the  decree. 

3.  We  sliall,  therefore,  affirm  the  judgment  overruling  thi 
demurrer  and  refusing  to  dismiss  the  bill ;  but  we  direc 
that  all  the  actual  parties  to  the  first  proceeding  on  the  issui 
of  deoiaavit  vel  Tion,  be  made  parties  to  this  bill,  if  no 
already  made  parties,  and  that  the  case  proceed. 

In  ^e  common  law  case,  the  parties  necessary  to  an  adju 
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mpKin  M.  Bluiton— Km^e.  8|R 

ot  before  the  court,  a 
recover  the  money,  1 
lief  sought  is  equitab 
ill,  we  think,  proper!; 
vs.  Varner  cfe  EUing 
Krmed. 


Thoupbon,  pktnti& 
Stamton,  defendant  i 


,  Dale  &  Co.,  plaint: 
r.  Stanton,  defendant 


bring  his  claim  within  t 
ng  ft  credit  thereon  wlthoi 


Tsdiction.     Debtor  i 
Warren  Superior  ( 


ig,  taken  in  connect: 
3rt8  tliie  case : 
Thompson  and  Kajn 
.  of  debt  against  Statu 
istrict,  G.  M.  Judgn: 
each  case,  and  defeu 
;he  cases  were  eoosoli 


E ;  A.  S.  MosoAN,  foi 

BHBAD,  by  brief,  for  d 

ief  Justice. 

ne  before  the  court  I 
itof  facts,to-wit:  "tl 
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Cox,  HOI  A  Tbompfloii  vi.  BtKoUm—Kajmt^  Spring,  Dale  &  Co.  tv.  Stanton. 

giren  by  the  defendant,  Stanton,  to  the  plaintiffs,  Cox,  Hill 
A  Thompson,  for  $120.28,  January  21st,  187B,  and  was  due 
thirty  days  thereafter,  on  which  was  this  endorsement,  '  re- 
ceived on  the  within  note  $29.28,  and  we  hereby  renounce 
all  onr  right,  claim  or  interest  to  any  more  than  one  hun- 
dred dollars  for  principal  on  within  note.  [Signed]  Cox, 
Hill  &  Thompson,  per  C.  S.  DuBose,  attorney.'  •  Plaintiffs 
only  claimed  and  demanded  one  hundred  dollars  on  said 
note,  and  obtained  a  judgment  therefor.  The  defendant, 
Stanton,  admitted  that  he  gave  the  note,  lived  in  the  dis- 
trict, but  had  never  agreed  to  the  entry  of  the  credit  on  the 
note ;  had  not,  and  would  not,  consent  to  receive  it  as  a  gift, 
and  that  it  was  made  against  his  will,  and  for  that  reason 
the  justice  court  had  no  jurisdiction  of  the  case."  After 
argument,  the  court  decided  that  the  plaintiffs  had  no  legal 
right  to  reduce  the  amount  of  the  note  by  entering  the 
credit  thereon  without  the  consent  of  the  defendant,  so  as 
to  give  the  justice  court  jurisdiction,  and  granted  an  order 
setting  aside  the  judgment.  Whereupon  the  plaintiffs  ex- 
cepted. 

By  the  constitution  of  1868  and  the  4132d  section  of  the 
Code,  justices  of  the  peace  have  jurisdiction  in  all  civil 
cases  where  the  principal  sum  claimed  does  not  exceed  one 
hundred  dollars.  Upon  the  face  of  the  note  sued  on,  the 
justice  of  the  peace  had  prima  fade  jurisdiction  to  have 
rendered  a  judgment  thereon,  but  when  it  was  shown  by 
the  evidence  that  the  credit  of  $29.28  had  been  entered  on 
the  note  by  the  plaintiff,  without  the  consent  of  the  de- 
fendant, contrary  to  his  wishes  and  will,  no  payment,  in 
fact,  having  been  made  by  him  on  the  note,  the  justice 
of  the  peace  did  not  have  jurisdiction  of  that  case,  under 
the  evidence  before  him,  to  render  a  judgment  in  it,  and 
should  have  dismissed  the  same.  The  note  was  an  entire 
contract  between  the  plaintiffs  and  defendant ;  it  took  two 
parties  to  make  it,  and  required  the  consent  of  both  parties 
to  the  contract  to  alter  and  reduce  the  amount  of  it  so  as  to 
bring  it  within  the  jurisdiction  of  a  justice  of  the  peace. 


SUPKEME  COURT  OF  GEORGIA. 

Tatom  vt.  The  Bute. 

iant  may  not  have  been  willing  to  have  inadc  a 
hich  would  have  authorized  a  justice  of  the  pea** 
ite  hiB  rights  under  it,  and  shall  the  plaintiffs  be 
ithout  his  consent,  to  force  him  to  litigate  his 
lat  tribunal,  by  reducing  tlie  amount  of  the  con- 
r  the  pretext  that  they  do  i 
rs  under  that  contract? 
legally  have  done  so.    Tht 
the  note  by  the  act  of  thi 
asent  of  the  defendant,  dii 
3t  as  it  was  originally  mac 
jf  this  case  distinguish  it 
¥oble  Brothers  ife  Co.,  36  < 
I  state,  the  oldest  jndgmeni 
lant's  property,  and  to  alio- 
itracts  at  tlieir  option,  so  a 
ction  of  a  justice  of  the  p 
ment  lien  upon  the  proper! 
y  to  public  policy,  and  o\ 
night  fraudulently  obtain 
iperty  of  defendants  to  thi 
!  find  no  error  in  granting 
ent  of  the  justice  for  warn 
e  statement  of  facts  cental 
judgment  of  the  court  be 


.TUH,  plaintiff  in  error,  V9. '. 
defendant  in  en 

If  to  misrepresent  a  blind  hors 
?Brently  good),  and  thereby  to 
;  for  the  aoimal,  is  to  commit 
>t  and  HwlndlBT,  under  section  o 
id  is  not  contrary  to  l&w  or  to 

il  Law.  Cheating  and  Swi 
Milton  Superior  Coart.     , 
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Tatuni  was  charged  witli  tlie  offenee  of  clieating  and 
swindling,  in  this,  that  he  induced  one  David  Welib  to  ex- 
change a  mouse-colored  male,  worth  |il25.00,  for  a  blind 
black  mule  belonging  to  hira,  Tatum,  wliich  was  worthless, 
by  falsely  representing  that  his  black  mule  was  sound  in 
body,  and  his  eyes  good.  The  defendant  demurred  to  the 
indictment  because  the  facts  alleged  do  not  conetitnte  such 
deceitful  means  and  artful  practices  as  make  the  defendant 
a  common  cheat  and  swindler  under  §4595  of  the  Code. 

The  demurrer  wa«  overruled,  and  the  defendant  excepted. 

The  jnry  found  a  verdict  of  guilty. 

The  defendant  moved  for  a  new  trial  because  the  court 
erred  in  overruling  the  aforesaid  demurrer,  and  because  the 
verdict  waa  contrary  to  the  law  and  the  evidence. 

The  motion  waa  overruled,  and  the  defendant  excepted. 

H.  P.  Bell,  for  plaintiff  in  error. 

C.  D.  Phillips,  solicitor  general,  for  the  state. 

Blecklkt,  Judge. 

1.  Dead  eyes  that  look  alive  are  not  false  tokens,  per- 
haps, and  yet  tliey  may  deceive  as  effectually  as  a  skilfully 
executed  work  of  art.  They  are  a  sort  of  counterfeit  made 
by  nature,  and  when  offered  in  trade,  witli  a  representation 
of  Bonudness,  are  apt  to  be  accepted  for  what  they  appear 
to  l>e.  They  were  so  accepted  in  the  present  case.  The 
evidence  shows  tliey  were  perfect  in  appearance,  and  not  to 
be  distinguished  by  inspection  from  sound  eyes.  "When 
the  owner  had  passed  his  word  that  the  animal  was  sound, 
there  was  no  obligation  upon  the  person  dealing  with  him 
to  resort  to  extreme  or  unusual  tests ;  and,  hence,  the  fail- 
nre  to  verify  the  powers  of  sight,  otherwise  than  by  looking 
at  the  organs,  was  not  blamahle  negligence.  To  trust  to 
what  was  seen,  fortified  by  what  was  said,  was  not  folly, 
but  reasonable  confidence.  A  statute  denouncing  the  use 
of  false  tokens  would,  probably,  not  reach  this  case— 2 
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ih.  Cr.  Law,  §119.  But  a  atatnte  a 
uld  reach  it— /i.,  §345  to  §372.  "V 
;h  of  theee  metbodB  of  cheating  and 

be  made  penal  by  the  4595th  sec 
iorgia.  It  reads  thus :  "  Any  perec 
tans  or  artful  practice  (other  than  t 
ned  and  provided  against  in  this  ( 
iualB,  or  an  individual,  or  the  publ 
i  clieated,  snch  person  bo  offendin 
mnion  cheat  and  swindler,  and,  oi 
nished,"  etc.  Now,  to  hold  out,  it 
B  eyes  apparently  good,  and  to  si 
owing  it  to  be  blind,  is  to  use  < 
len  the  purpose  in  hand  is  to  comp 
i  purpose  succeeds  in  consequence 
ians,  and  when  what  is  thus  gaine 
rty  to  the  transaction,  it  seems  bar 
ih  party  is  cheated  and  defrauded. 
lie,  and  the  false  words  of  the  ma 
th  his  money  or  his  property  withc 
2.  It  is  possible  that  the  accused  d 
it  the  animal  was  blind.  Of  cou 
18  innocent.  But  there  was  evidi 
ry  could  have  inferred,  and  from 
it  he  had  the  requisite  knowledge, 
lether  he  had  it  or  not,  but  we  s© 
a  conclusion  at  which  the  jury  arri 

law  and  evidence  the  verdict  is 
ink  it  is  "  smart "  to  cheat  in  swap] 
Judgment  affirmed. 
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Moon  n.  M*rtlii— Moore  m.  BrTmnt. 

A.  M.  MooBE,  plaiutiS  in  error,  vs.  Willis  Mastot,  defen 
dant  in  error. 

A.  M.  MooBE,  plaintifi  in  eror,  m.  William  Betant,  defen 
dant  in  error. 

1.  Whilst  the  Affidavit  lo  foreclose  &  merchAat's  lien  for  fertllliere  muB 
show  that  it  iB  prosecuted  within  one  year  after  the  debt  becomt 
due,  yet  the  aTermenl  In  the  afllduvit  meets  fully  the  requirement  o 
the  HUtute,  if  it  alleges  that  the  debt  nas  contracted  on  tho  aVth  o 
Febnury,  18T4,  for  fertlliMra  futnished  that  year,  and  that  it  fel 
due  OB  the  lit  of  November,  1874.  and  the  affidavit  itMlf  wm  mad 
on  the  25th  of  Novemtier,  IST4.  These  dgures  appearing  on  the  fac 
of  the  affidavit,  vrhich  is  the  commencement  of  the  prosecution  o 
foreclosure,  make  It  as  certain  as  figures  can,  that  the  prosecutioa  i 
wlthiB  one  year  aft«r  the  debt  became  due. 

3.  The  demand  and  refusal  to  pay  averred  in  plalntifl's  afBdavit,  ma; 
be  traversed  and  denied  by  defendant's  couoter-affldavit,  and  fom 
an  issue  to  1m  tried,  and,  if  found  against  the  plaintiff,  liis  right  ti 
foreclose  the  lien  falla. 

Blscklkt,  Judge,  concurring. 

Demand  fttr  payment  does  not  affect  the  amount  or  the  Justice  of  th' 
claim,  or  the  existence  of  the  lien.  It  is  a  step  in  the  remedy,  ani 
is  not  in  order  until  after  the  right  has  become  perfect.  When  df 
mand  is  duly  averred  in  the  creditor's  affidavit,  the  law  treats  it  a 
established,  and  has  made  no  provision  for  traversing  or  conteetiu, 
the  averment.  The  defenses  which  may  be  urged  by  counter-afflds 
vit  ate  such  as  bar  the  proceeding,  in  whole  or  in  part,  and  not  sue! 
as  merely  abate  IL 

Liens.     Foreclosare.     Pleadings.     Before  Judge  Craw 
roHD.     Terrell  Saperior  Coart,    November  Term,  1876. 

These  two  eases  were  at^ed  together.    They  are  reporte< 
in  the  opinion. 

Joufir  T.  Clarke  ;  J.  H.  Ouerbt,  for  plaintiff  in  error. 
C  B.  WooTBN ;  Pabkb  &  Pabks,  for  defendants. 

Jaokbon,  Jadge. 

1.  In  this  ease  the  defendant  demurred  to  the  affidavit  o 
forecloanre,  on  the  ground  tliat  there  was  no  express  avei 
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bat  the  prosecatioa  of  the  lien  began  in  one  year 

e  debt  fell  due.     The  affidavit  did  state  distisctlj 

i  debt  was  contracted  on  tlie  27th  of  Febmary,  187't, 

ilizere  for  the  year  1874,  ai  '    '    '    " 

Ist  of  November,  1874,  an 

Judge  Kiddoo  on  the  25th  < 

elow  snBtained  the  demnm 

ak  that  the  court  was  wron 

y  and  to  an  absolute  cei 

M>mtnenced  the  prosecntioi 

18  made  twenty-five  days  a 

B,  of  course,  within  the  ye 

lat  the  fact  of  beginning 

in  words.  It  is  enough  if 
ieed,  the  statement  that  it 
>uld  be  a  mere  conclusion 
lowed  the  contrary,  the  da 
ileading  to  set  out  the  fat 
low  clearly  that  the  case 
aes  in  54  Ga.^  137,  and  1( 

this  view,  which  seems  to  i 
I.,  159,  fully  sustains  us. 
lie  defendant  traversed  the 
;  that  any  demand  was  e 
I  demurred  to  the  coantei 
und  tliat  the  statute  does  i 
rovert  the  fact  sworn  to  b; 
1  payment  and  it  was  refns 
endaut  had  the  right  to  tn 
»uo  under  Code,  section  li 
I  excepted  pendente  Ute. 
;bt  The  defendant  may,  \ 
nter-affidavit  the  amount  < 
stence  of  the  lien.  These 
■tainly  be  no  justice  in  a  cl 
ithont  any  notice  at  all  to  1; 
otice.    The  whole  right  o 
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Moore  w.  HaiHn— Moore  vs.  Bryant 

this  claim  as  a  Uen,  depends  upon  a  strict  compliance  with 
the  statute,  and  one  of  the  things  which  he  must  aver  in  his 
aflBdavit,  by  the  express  words  of  section  1931  of  the  Code, 
is  demand  and  refusal  to  pay ;  and  this  court,  in  54  (?a., 
137,  states  the  importance  of  the  demand  as  notice  to  the 
defendant.  Indeed,  the  judgment  of  foreclosure  would  be 
void  without  notice,  and  it  would  be  strange  if  the  defend- 
ant were  not  permitted  to  plead  before  judgment  that 
which  would  avoid  the  judgment  if  rendered. 

Besides,  the  lien,  in  so  far  as  its  vital  energy — its  exist- 
ence as  a  lien — ^its  power  to  move  as  such — ^has  no  life 
without  the  demand ;  or  if  it  does  breathe  at  all,  it  is  to  no 
practical  purpose,  to  no  useful  or  efficacious  end,  until  de- 
mand of  payment  of  it  be  made.  Hence  this  traverse  as- 
sails the  very  existence  of  the  lien  in  the  place  where  it 
finds  it,  and  comes  within  these  words,  too,  in  said  sub- 
section, to-wit:  "the  existence  of  such  lien."  That  exist- 
ence, says  the  statute,  may  be  assailed  by  this  counter-affida- 
vit, and  as  it  does  not  legally  exist  in  court  until  demand 
is  made  for  payment  upon  him  whose  property  is  seized, 
the  traverse  is  within  the  words  of  the  Code. 

We  hold  that  the  court  was  right  on  this  point,  but  wrong 
on  the  first ;  and  we  reverse  the  judgment  on  the  ground 
that  the  case  should  not  have  been  dismissed  because  plain- 
tiff's  affidavit  did  not  set  forth  sufficiently  that  the  lien  was 
prosecuted  within  one  year  from  the  time  that  the  debt  fell 
due. 

In  the  case  of  Moore  "os.  Bryant,  the  facts  are  substantially 
as  in  the  case  of  Moore  vs.  Martin,  and  the  case  is  ruled  the 
same  way. 

Judgment  reversed. 

Waknek,  Chief  Justice,  concurred,  but  furnished  no  writ- 
ten opinion. 

Blecklst,  Judge,  concurred,  as  stated  in  the  head-notes. 
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IH  &  CoBiPANT,  plaioti 
Bfium',  defendant 

lefendaut,  bj  letter  to  pli 
1  persoDB,  desirous  of  pnn 
1  amouDt,  uid  the  Utter  m 
'fendaut  would  not  be  liabl 
Ktnable  time,  gave  biro  not 
aoty,  or  had  acted  upon  it. 
tDce  offered  does  not  teod 
le,  it  abould  be  excluded, 
ivered  evidence  relating  lo 
is  DO  allegalion  In  the  dec 


Indorsement.  Cent 
re  Judge  McCutchen. 
1876. 

'  discovered  evidence  i 
rented  the  following  i 
le  that  Chapman  &  D( 
3riant,  they  gave  him 
jromiseory  notes  to  thi 
aey,  covering  the  enti 
ich  might  be  made  thei 
2th,  1874.  On  the  2! 
erred,  by  indorsement, 
md  the  notes  8ecnre< 
afterwards  gave  the 
idacing  the  plaintiffs  t 
im«  to  bis  own  benefit 
:edneea.  A  portion  of 
lan  &  Dobson,  nnder  b 
lishment  of  said  mortg 
ck  of  goods  was  tnmei 
of  said  notes  and  mort 
d  of  the  motion  was  t 
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For  the  remainmg  facfas,  see  the  deciaion. 

a.  R.  Stakbkll,  for  plaintifFs  in  error. 

No  appearance  for  defendant 

Waknee,  Chief  Justice. 

The  plaintifiB  brought  their  action  against  Chapman 
Dobeon  as  makers  of  a  promissory  note  for  the  sum 
$677.16,  and  George  J.  Briant,  as  indorser  or  gnorant 
thereof.  The  plaintiffs  also  allege  that  thej  sold  and  del 
ered  goods  to  Chapman  &  Dobeon,  to  the  amount  of  sf 
note  eo  given  to  them  by  said  last-named  parties,  upon  t 
faith  and  credit  of  the  following  letter,  written  by  the  ( 
fendant,  Briant,  to  one  Glass,  in  the  city  of  New  York : 

"  Caktkbhvillk,  Ga.,  Bept.  10th,  1874 
'■Jfr  W.  A.  Giau: 

"Dear  Sib — Messrs.  CbapmanA  Dobsan  have  just  started  in  bi 
nesa  in  this  place,  hsTiug  bought  out  my  stock  of  dry  goods,  boc 
■boes.  hsls,  etc.  They  are  youog  meo  of  close  business  habits  a 
moral  standing  ;  they  have  not  the  capital  to  purchase  their  fall  sloi 
and,  being  nnacquainted  with  merchants  of  your  city,  feel  a  delici 
in  asking  credit  They  wish  me  to  indorse  for  them  to  the  amount 
92,000  or  $3,500  ;  perhaps  not  so  much  at  any  one  time,  but  will  b 
only  in  small  quantities  to  keep  up  a  pretty  respectable  slock  :  ai 
under  the  peculiar  circumstances,  I  will  indorse  for  them  to  the  abo 
named  amount,  provided  they  wish  to  parchoae  to  that  amount,  or  a 
amount  less." 

At  the  trial  of  the  case  the  defendants,  Chapman  &  Dc 
son,  made  no  defense,  but  the  defendant,  Briant,  did,  ax 
tinder  the  evidence,  and  chat^  of  the  conrt,  the  jury  foui 
a  rerdict  in  his  favor.  The  plaintiffs  made  a  motion  foi 
new  trial  on  the  ground  that  the  court  erred  in  charging  t 
jnry :  firet,  that  the  defendant,  Briant,  was  not  liable  on  1 
letter  of  guaranty  nnlesfl  the  plaintiffs,  within  a  reasonat 
time,  had  given  him  notice  that  they  had  accepted  it,  or  hi 
acted  npon  it ;  second,  becanse  the  court  erred  in  ruling  o 
a  copy  of  a  letter,  taken  from  the  plaintiffs'  letter-boo 
offered  in  evidence  by  them,  the  original  of  which,  ti 
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lUeged,  had  been  at 
1  the  defendant,  on 
er  having  received) 
;he  acceptance  of  th 
ound  of  newly  dist 
the  motion  for  a  m 

peare  from  the  evid 
defendant's  letter  o: 
was  a  general  pure 
!W  York,  and  that  ] 
and  purchased  the  ^ 
There  was  no  error 
1  regard  to  the  notii 
.inti£Es  to  the  defentj 
Ferred  guaranty — 2 
copy-letter,  sought  i 
.rpose  of  proving  n( 
guaranty  in  the  city 
Lce  in  the  record  bel 
r,  1874,  the  same  di 
uaranty  was  written 
r  does  not  purport  oi 
t  his  guaranty  had  t 
38  that  they  have  sei 
lim  the  form  of  a  f 
aak,with  the  requee 
ere  was  no  error  in 
'or  the  plaintifEs  to  ] 
neptance  of  his  pn 
^o  Glass  of  the  10th 
newly  discovered  ( 
use  of  action  agains 
ation  in  the  plaintif 
judgment  of  the  co 
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Jolmfloii  tt  al.  fft.  Shnriey. 

John  S.  Johnson  et  al,y  plaintiffs  in  error,  vs.  Thomas  N. 

Shueley,  defendant  in  error. 

Where  a  Joint  bond  is  sued  upon  by  the  sheriff,  and  the  process  is  di- 
rected to  the  sheriff,  and  is  served  by  him  on  all  the  defendants,  and 
where  the  principal  in  the  bond  does  not  appear  or  plead,  and  where 
the  sureties  answer  at  the  first  term,  but  file  no  plea,  the  court 
merely  entering  "  answer"  on  the  docket,  it  is  not  too  late  at  the 
second  term  for  the  sureties  to  move  to  dismiss  the  case  for  want  of 
legal  process  and  service,  the  motion  being  made  before  pleading  to 
the  merits. 

Practice  in  the  Superior  Court.  Process.  Service. 
Waiver.  Before  Judge  Pottlb.  Warren  Superior  Court. 
October  Term,  1876. 

Reported  in  the  opinion. 

W.  M.  &  M.  P.  Beese,  for  plaintiffs  in  error. 

C.  S.  DuBosE ;  James  Whitehead,  for  defendant. 

Bleoklbt,  Judge. 

The  bond  sued  upon  was  joints  not  joint  and  several. 
It  was  given  to  the  sheriff  by  the  deputy  sheriff  and  his 
sureties,  and  was  intended  to  indemnify  the  sheriff  against 
any  official  misconduct  by  the  deputy.    The  action  was  for 
a  breach  of  the  bond.     The  sheriff  was  the  plaintiff,  and  to 
him  the  process  was  directed,  and  by  him  it  was  served  upon 
each  of  the  defendants.    The  process  was  undoubtedly  bad. 
It  ought  to  have  been  directed  to  the  coroner  of  the  county, 
and  to  the  sheriffs  of  the  adjoining  counties.     Code,  §3344. 
The  sheriff,  being  the  plaintiff,  could  not  serve  it.    Service 
by  him  was  void.     52  Ga.j  341.    The  law  does  not  trust  a 
party  to  execute  process  or  to  make  a  return.    Process  di- 
rected to  the  plaintiff  is  the  same  as  no  process,  and  service 
by  him  is  the  same  ss  no  service.    The  only  question,  there- 
fore, 18,  whether  process  and  service  have  been  waived- 
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ranee  and  pleading  amoant 
B  principal  defendant  haa  ( 
endered  in  the  case  would 
And  yet  the  canse  of  acti( 
endanta  who  have  appearc 
•ntmct     No  legal  excuse  : 

been  legally  eerred,  or  i 
against  him.  The  plainti 
1  a  joint  judgment,  and  luu 
1  a  case  the  sareties  were  n 

dismiss  the  action.  They 
nt  had  not  pleaded.  It  is  1 
ir"  upon  the  docket,  and 
58,  that  the  general  issue  f 
isee  which  are  answered  to  ai 
his  implied  pleading  is  the 
{5,  as  working  waiver  of  ] 

to  the  opinion  that  this 
lut  on  file,  signed  by  defenc 
d  to  become  of  record  witl 
se — something  as  full  and 
^gement  of  service  woti1( 
now  for  making  a  definite 
gh  that  at  the  time  the  mo 
was  at  the  second  t«nn,  a 
3d,  and  those  who  had  ap 

was  made,  had  not  actnall 
»ded,  it  is  not  clear  that  t] 
r,  with  the  principal  defe 
>uld  never  be  ripe  for  judj 
B  coart  erred  in  not  dism: 
I  the  case  was  error,  of  cot 
pneut  reversed. 
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James  W.  Keup  et  al.,  plaintiffs  in  error,  vs.  Jacob  Vbntu- 
LETT  et  al.,  defendants  in  error. 

The  tct  of  1874,  fai  respect  to  tbe  duties  of  commisBloDera  who  consoli- 
date the  returns  of  elections  is  directory  ;  and  If  any  candidate  be 
injured  by  their  failure  to  discliarge  the  duty  Impoaed  by  the  laid 
act.  he  liaa  an  ample  conunon-law  remedy  to  contest  the  election  of 
his  opponent,  and  equity  will  not  grant  bim  relief  against  the  com- 
.  misaionere. 

Prohibition.  Equity.  County  Matters.  Elections.  Bo- 
fore  Judge  Wbioht.  Dougherty  County.  At  Cliainben. 
January  4, 1877. 

Reported  in  the  opinion. 

D.  A.  Vasoh  ;  Wabebn  &  Hobbs,  for  plaintiffs  in  error. 

W.  T.  Jones  ;  H.  Moboak,  for  defendants. 

Jackbon,  Jadge. 

This  was  a  bill  filed  by  Kemp  and  others,  who  were  can- 
didates for  office  at  the  election  in  January  last,  to  compel 
the  commissioners  who  consolidated  the  returns  of  said 
election,  to  throw  oat  the  votes  of  those  vot«rH  who  had  not 
paid  taxes,  except  at  the  polU,  under  the  act  of  1874,  and  to 
enjoin  those  commiesioners  from  consolidating  and  certify- 
ing the  election  of  their  opponents  until  those  votes  wete 
rejected  and  the  poll  thus  purged.  Their  opponents  were 
not  made  parties,  strange  to  say,  to  this  strange  equitable 
proceeding,  in  which  they  were  chiefly  interested.  The  conrt 
below  refused  to  grant  tbe  injunction,  and  this  refusal  is  the 
error  complained  of. 

We  think  that  the  court  was  right.  We  cannot  see  the 
semblance  of  equity  in  the  bill  as  it  stands ;  and,  even  if  the 
opposing  and,  we  presume,  successful  candidates  had  been 
inade  parties,  the  common-law  remedy  against  them  would 
have  been  complete.    That  remedy  is  to  contest  the  election 
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/ided  by  the  statute — Code,  §1329,    So  the  complain- 

■0  not  remediless  at  law.     Tlie  act  of  1874,  pamphlet, 

11,  is  simply  directory  as  to  these  defendants,  the  com- 

ners,  to  consolidate ;   they  have  no  interest  in  the  re- 

icept  that  common  to  all  — '^  »!♦!"-."=  •  ^-^a  ♦!. — > «»,, 

eason  why  they  shoald  b 

idamus  might  lie  against 

iuty ;    but  that  is  a  co 

roceeding  is  certainly  an 

o  far  as  is  known  to  as. 

medy  is  complete,  and  th 

[ranted. 

the  judgment  be  affirms 


loBILE  FiBE  DePABTUEN' 

'  in  error,  vs.  Henry  Mi 

n  the  agent  of  an  liiauraiic< 
J  on  a  stock  of  general  mere 
^p  kerosene  oil  and  powder 
:,  parol  evidence  was  admis 
Ing  by  the  agent, 
igh  a  policy  specify  that  the 
idered  as  a  wairanty,  and  tak 
tatement  in  such  applicatioi 
re,  extent,  or  character  of  the 
e  charge  of  the  court  be  not  i 
ace  of  the  refusal  of  some  re^ 
niples  of  law  appUcahle  to  tb 

irance.     Evidence.     Co 
s  Judge  TouPKiNS.    Chi 

1877. 

>orted  in  the  decision. 
D.  Harden,  for  plaintLfi 
il.  Lbstbb,  for  defendaot 
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TVabneb,  Chief  Jofitice. 

The  plaintiff  brought  his  action  against  the  defendaot  t« 
recover  the  amouut  of  a  policy  of  inaurance  on  his  stock  oi 
general  merchandifie,  Buch  aa  is  usually  kept  in  country 
Btores,  contained  in  a  two-etory  shiugle-roof  building,  in 
Durien,  Ga.,  which  was  destroyed  by  fire.  On  tlie  trial  of 
the  case,  the  jury,  under  the  charge  of  the  court,  found  a 
verdict  for  the  plaintiff  for  the  sum  of  $5,000.00,  with  in^ 
terest.  The  defendant  made  a  motion  for  a  new  trial  on  the 
several  grounds  of  error  alleged  therein,  which  was  over 
ruled  by  the  court,  and  the  defendant  excepted. 

Tbe  policy  sued  on  states  :  "special  reference  being  had 
to  the  insarance  application,  which  ie  hid  warranty  and  a  part 
hereof,"  Also,  condition :  "  If  an  application,  survey,  plan, 
or  description  of  the  property  herein  insured,  is  referred  tc 
in  this  policy,  such  application,  survey,  plan,  or  description, 
shall  be  considered  a  part  of  this  contract,  and  a  warranty 
by  the  assured ;  any  false  representation  by  the  assured  of  the 
condition,  situation  or  occupancy  of  tbe  property,  or  bmj 
omission  to  make  known  every  fact  material  to  tbe  risk,  oi 
an  over-valuation,  or  any  misrepresentation  whatever,  eithei 
in  a  written  application  or  otherwise  *  *  *  then,  and 
in  every  such  case,  this  policy  shall  be  void."  And,  again, 
it  provides  that  the  policy  is  made  and  accepted  with  refer 
ence  to  the  foregoing  terms  and  conditions,  all  of  which  are 
declared  to  be  a  part  of  the  contract.  The  application 
referred  to  says  :  "  Application  and  survey  of  Henry  Miller, 
of  Darien,  Ga.,  on  which  insurance  is  predicated;"  "and 
the  said  applicant  hereby  covenants  and  agrees  to  and  witt 
the  said  company,  that  tbe  foregoing  is  a  just,  full  and  true 
exposition  of  all  the  facts  and  eircnmstancee  in  regard  to  th* 
condition,  situation,  value  and  risk  of  tbe  property  to  be 
insured,  and  the  said  answers  are  considered  the  basis  on 
which  insurance  is  to  be  effected,  and  tbe  same  is  understood 
as  incorporated  in  and  forming  a  part  and  parcel  of  the 
policy,"  and  is  signed  by  H.  Miller,  and  dated  October  27th, 


TREME  COURT 


it  ia  also  stated  in  t 
t  fraud,  by  false  si 
itnre  of  all  claim  oi 

plication  are  the  fi 
ition — If  on  stock,  hi 
rice  a  year.  Queetu 
tnoant  did  it  reaei 

from  the  evidence  i 
■ed  to  the  amount  o 
lies,  by  consent  of  c 
e  had  a  stock  of  $1^ 
that  the  plaintiff  hai 
le  4tb  of  October,  ai 
rwards  he  porchaset 
avannah,  and  had  1 
le  defendant's  motic 
qng  alleged  groundi 
!  the  court  erred  in  i 
before,  and  at  the  i 
der  and  kerosene  ^ 
aaid  evidence  was  t 
on  was  not  written  o 
1  the  eonrt  erred  in  : 
in  writing,  "that  if 
:royed  was  so  much 
liminary  proofs,  as  n 
take  on  the  part  of  i 
It,"  And  in  charfi 
e  of  tlie  property  d 
unt  Bwom  to  in  the 
ed  by  nnintentional 
onJy  toilful  frawi 
•fainttf,  then  they 

the  court  erred  in  ; 
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M  requested  in  writinif,  "that  if  they  find  that  Miller 
made  an  application  to  the  defendant,  or  its  agents,  for  in- 
SDrance  on  his  stock  of  goods  on  the  27th  day  of  October, 
1ST4,  and  that  such  application  is  referred  to  in  the  policy 
issued  thereon,  snch  application  is  a  warranty  on  the  part 
of  the  assured,  of  the  truth  of  all  statemente  contained 
tlierein,  and  if  they  further  find  that  in  said  application 
Miller  represented  that  he  had  last  "  taken  stock  "  in  April, 
1S74,  and  that  his  stock  was  then,  in  April,  1874.  of  the 
value  of  $13,000,  and  further  find  that  he,  Miller,  had 
taken  stock  in  Octoher,  1874,  prior  to  making  said  applica- 
tion, and  that  hie  stock  was  then  of  the  value  of  $7,600.00, 
or  thereabouts,  then  the  warranty  was  broken  and  the  pol- 
icy was  void  from  the  beginning,  and  they  must  find  for 
tbe  defendant;"  and  in  charging  instead,  "that  if  tliey 
find  that  Miller  made  an  application  to  the  defendant  or  its 
agents,  for  insurance  on  his  stock  of  goods  on  the  27th 
d&y  of  October,  1874,  uid  that  such  application  is  referred 
to  in  the  policy  iseued  thereon,  such  application  is  a  war- 
ranty, on  the  part  of  the  assured,  of  the  truth  of  all  state- 
ments contained  therein,  and  if  they  further  find  that  in 
said  application  Miller  represented  that  he  had  last  "  taken 
stoek  "  in  April,  1874,  and  that  his  stock  was  then,  in  April, 
1874,  of  the  valae  of  $13,000,  and  further  find  that  he, 
Miller,  had  "taken  stock  "  in  October,  1874,  prior  to  mak- 
ing said  application,  and  that  his  stock  was  then  of  the 
_-!__  _*  ARoiuk/vr.  Qj.  thereabouts,  a»(?  the  jury  further 
\  to  state  the  yacte  of  the  inventory  in 
'Uer,  vjoa  a  fact  material  to  the  risk 
anoe  company,  then  the  warranty  was 
cy  was  void  from  the  beginning,  and 
e  defendant." 

rt  erred  in  refusing  to  charge  the  jury 
g,  that  "  inquiry  makes  a  fact  material, 
that  the  company  so  considered  it,  and 
inred  showing  their  acquiescence ;  and 
ot  be  qaeetioned." 
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Becanee  the  court  erred  in  refasing  to  charge  the  jury 
nested  in  writing,  "  that  the  application  being  made 

of  the  contract  and  a  warranty  by  the  asenred,  an; 
mswer  made  to  qneetiona  asked  in  said  application, 

newer  having  been  warrante('  *"  ^~  * —  *' '■■-  '" 

)y  void,  and  the  qneetion  o 

iered  by  the  jnry," 

Etecanse  the  court  erred  in  6t 

.  that  any  fraud  liad  been  i 

lich  the  company  had  lost  or 

Old." 

BecauBe  the  court  erred  in  el 

when  made  a  warranty,  mi 
ry  can  judge  of  its  raateriali 
Because  the  charge  of  the  c< 
Because  the  verdict  of  the  ji 
ace. 

Because  the  verdict  of  the 
e  of  the  court. 

Because  the  verdict  of  the  j 
ad  the  evidence. 
i  evidence  in  the  record  dit 
ifiTs  stock  of  goods  in  hie  etc 
nted  to  at  least  $17,000.  Th 
to  Darien  soon  after  the  fin 
1  the  stock  of  goods  in  plaii 
re,  at  $17,637.55.  There  w 
ited  the  stock  at  more  than  th 
ak,  the  defendant's  agent  a 
9th  of  February,  1875  (the 
tth  of  February),  that  havinj 
t  Miller,  for  which  the  abov 
ivestigated  the  circumstance 
re,  he  believes  that  olsimaDt 
)  to  the  amount  of  from  $12, 
There  was  no  error  in  admitt 

of  the  defendant  knew  befo: 
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isaning  of  the  policy,  that  ^npowder  and  kerosene  were  to 
be  kept  hy  the  aesnred,  in  view  of  the  facte  disclosed  in  the 
record — May  on  Ins.,  §130.  The  omission  to  insert  the  per- 
mission in  tlie  policy,  was  the  fault  of  the  defendant's  agent, 
as  sliown  by  his  evidence,  and  the  following  letter,  written 
by  him  to  the  plaintiff  before  the  fire : 

"AoBFCT  AT  8ATAKNAH,  Ga.,  JaDU&rj  8th,  1876. 
Mr.  Henrg  MM»r,  Darien,  Oa.  : 

"  Deab  Sir — In  looking  over  our  register,  we  And  that  we  omitted 
to  give  you  pennisaioa  to  keep  kerosene  oil  uid  powder.  We  there- 
fore inclose  a  permit,  which  piease  file  with  your  policy." 

2.  It  was  insisted  on  the  argnmeat  for  the  plaintifF  in 
error,  that  Inasmuch  as  the  insured,  in  answering  the  ques- 
tions propounded  to  htm  when  he  made  his  application  foi 
the  policy,  statM  that  the  last  inventory  of  his  stock  was 
made  in  April  last,  when  the  evidence  showed  at  tlie  trial, 
that  he  had  taken  stock  in  October,  a  short  time  before  the 
policy  waa  issued,  therefore,  his  statement  being  untme  in 
that  particular,  made  the  policy  void  in  law,  whether  it  ma- 
terially affected  the  risk  of  the  defendant  or  not,  or  whether 
it  was  wilfully  and  fraudulently  made  or  not,  or  whether  it 
was  an  unintentional  mistake  or  not,  and  being  a  question 
of  law  exclusively,  the  court  erred  in  submitting  any  of 
those  questions  to  the  jury  in  it«  charge  under  the  evidence. 
The  3802d  section  of  the  Code  of  this  state  declares  that 
"  every  application  for  insurance  most  be  made  in  the  ut- 
most good  faith,  and  the  representations  contained  in  such 
application,  are  considered  as  covenanted  to  be  true  by  the 
applicant.  Any  variation  by  which  the  natare,  or  extent, 
or  character  of  the  risk  is  changed,  will  void  the  policy  f 
tliat  is  to  say,  any  variation  by  which  the  nature,  or  extent 
or  character  of  the  risk  is  changed,  will  constitute  a  bread 
of  that  covenant,  and  will  void  the  policy.  It  is  not  any  ano 
every  variation  from  the  representations  contained  in  th( 
application,  that  will  constitute  a  breach  of  the  covenani 
of  warranty  and  void  the  policy.  The  variation  musi 
be  snch  as  to  change  the  nature,  or  extent,  or  character  oj 
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tka  riskj  in  order  to  void  the  policy.  If  the  ingored  fihonid 
state  in  hie  application  for  a  fire  policy,  in  answer  to  the 
question  as  to  what  was  his  a^,  that  he  was  thirty  years 
old,  when  in  fact  he  waa  thirty-one,  it  wonld  be  a  variation, 
but  not  snch  a  variation  as  would  change  the  natnre,  or  ex* 
tent,  or  character  of  the  risk  of  the  insurance  company. 
Again,  the  2802d  section  declares  that  ^^Any  verbal  or  writ 
ten  representation  of  facts  by  the  assured  to  induce  the 
ajDceptance  of  the  risk,  ^^  material^  must  be  true,  or  the 
policy  is  void."  A  failure  to  state  a  material  fact,  if  not 
^onQfraudvlerUiy^  does  not  void  the  policy,  but  the  wilful 
concealment  of  such  a  fact,  which  would  enJiance  the  ruky 
will  void  the  policy — Code,  §2804.  Wi^vl  misrepresen- 
tation by  the  assured,  as  to  any  material  inquiiy  made,  will 
void  the  policy  —  Code,  §2806.  Whether  the  variation 
claimed  in  this  case,  changed  the  nature,  or  extent,  or  cha^ 
acter  of  the  defendant's  risk,  or  whether  it  was  material,  or 
done  wilfully,  or  fraudulently,  were  questions  of  fact  to  be 
determined  by  the  jury  from  the  evidence,  and  not  ques- 
tions of  law  for  the  court  to  decide.  In  view  of  the  pro- 
visions of  our  Code,  and  the  interpretation  thereof  by  this 
court,  in  The  Southern  Life  Ineuranee  Gompany  v$.  WU- 
kineon^  53  Oa.  Mep.^  535,  there  was  no  error  in  overruling 
the  second,  third,  fourth,  fifth  and  seventh  grounds  of  the 
motion  for  a  new  trial. 

3.  The  sixth  ground  of  alleged  error  is  that  the  court 
charged  the  jury, "  that  if  they  found  any  fraud  had  been  com- 
mitted,  or  attempted,  by  which  the  company  had  lost  or 
was  injured,  the  policy  was  void."  The  point  made  by  the 
plaintiff  in  error  is,  that  if  the  assured  aUempied  to  com* 
mit  a  fraud  upon  the  company,  and  failed,  although  the 
company  lost  nothing,  and  was  not  injured,  still  ^e  ^ 
tempt  to  defraud  would  void  the  policy.  We  recognize  the 
principle  that,  by  the  terma  of  the  policy,  a  wi^hd  attempt 
at  fraud  by  the  insured,  by  false  swearing,  or  otherwifle, 
would  void  the  policy,  and  the  question  is,  whether  that  ib 
not  the  fair  interpretation  of  the  charge  of  the  court,  in  view 


ATLANTA,  JANUARY  TERM,  187T.  427 

MeHiillla  4tal.vt.  bwta] 

of  the  evidence  in  the  record  t  The  entire  charge  of  the 
conrt  ifl  not  set  forth,  but  the  preenmption  ig,  that  the  court 
^Te  the  proper  explanation  in  relation  to  this  point  in  the 
case,  in  the  absence  of  its  general  charge,  but  if  it  did  not, 
it  WB«  the  priTilege  and  dntj  of  the  defendant  to  have  re- 
qaeated  the  coait  to  have  done  bo,  if  it  had  not  been  satisfied 
with  the  diarge  as  given,  or  to  have  set  forth  what  was  the 
entire  chai^  of  the  conrt  in  relation  to  that  point  in  the 
case. 

There  being  sufficient  evidence  to  snetain  the  verdict,  it 
WW  not  contrary  to  law  or  evidence. 

Let  the  jadgment  of  the  court  below  be  affirmed. 


Kxu.  McMcixlB  et  al.,  plaintiffs  in  error  V8.  Pal  Ebwin, 
defendant  in  error. 

1.  In  order  for  tha  defendant  in  ejectment  to  rely  on  a  deed  tu  color, 
in  eeubllriiing  title  by  preecriptlon,  it  la  not  neccMar]'  for  him  to 
show  afflrniatiTBlj  that  the  person  who  made  the  deed  had  either 
title  or  poaeeaalon.  It  la  enough  that  Dothing  appesre  Indicative  of 
fraud. 

2.  Prescription  run*  In  famr  of  one  who  haa  coior  of  title  and  posaea- 
aion  under  It,  wbetbar  be  bolda  the  powe«aion  in  peraon  or  by  a 
tenant. 

3.  The  verdict  ia  not  contrary  to  law  or  to  evidence. 

iscription.    Deeds.    Before  Judge 
onrt.    October  Term,  1876. 

omas  P.  Neal  brooght  ejectment 
«over  a  certain  tract  of  land  in 

general  iasne,  pleaded  title  by  pi^ 

itrodnced  the  following  evidence : 
the  state  to  Neal  McMnllin  fiur 
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the  land  in  dispute,  dated  December  3d,  1829— the  absence 
of  the  original  grant  was  duly  accounted  for. 

(2.)  Evidence  of  Thomas  P.  Neal,  who  testified,  in  brief, 
as  follows :  The  lot  in  dispute  is  in  White  county ;  went  to 
see  it  on  August  12th,  1874 ;  Hezekiah  Erwin,  defendant's 
father,  was  then  in  possession.  Witness  showed  said  Erwin 
his  title  to  the  land.  The  latter  said  that  liis  own  title  was  of 
no  account ;  that  he  would  buy  the  land,  and  give  witneae 
more  for  it  than  any  one  else.  Witness  notified  him  not  to 
cut  timber,  or  commit  other  trespasses,  on  the  property. 
He  replied  that  he  had  a  plenty  of  land  of  his  own  on  which 
to  cut  timber. 

(3.)  Evidence  of  F.  A.  Furgerson,  who  testified,  in  brief, 
as  follows :  Heard  part  of  the  conversation  between  Neal 
and  Erwin;  corroborates  evidence  of  Neal  as  to  notice 
to  Erwin  not  to  commit  trespasses,  and  the  reply  of  the 
latter. 

Defendant  introduced  the  following  evidence : 

(1.)  A  warranty  deed  from  one  Granville  Gay  to  H.  C. 
Hill  for  the  lot  in  dispute,  dated  January  7th,  1867. 

(2.)  A  warranty  deed  to  the  lot  from  H.  C.  Hill  to  Heze- 
kiah Erwin,  dated  August  7th,  1871. 

(3.)  A  warranty  deed  to  the  lot  from  Hezekiah  Erwin  to 
defendant,  dated  7th  December,  1874. 

(4.)  Evidence  of  Hezekiah  Erwin,  who  testified,  in  brief, 
as  follows :  Hill  went  into  possession  of  land  when  he  took 
the  deed  from  Gay  ;  he  cleared  and  cultivated  a  portion  of 
it,  and  built  a  house  thereon ;  he  continued  to  hold  and  cul- 
tivate the  land  until  he  sold  it  to  witnesa ;  the  latter  then 
placed  a  tenant  in  possession,  who  so  continued  until  the 
sale  to  defendant,  who  then  went  into  possession ;  witness 
testified  to  a  consideration  for  the  deeds  from  Hill  to  him, 
and  from  witness  to  defendant ;  denies  having  said  he  had 
no  title  to  the  pUce.  In  1874,  Neal  came  to  witness  and 
said  that  he  owned  one-half  of  the  land ;  witness  propoeed 
to  refer  their  titles  to  some  person  competent  to  decide 
which  was  the  better ;  did  not  offer  to  buy  the  lot  from 
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Xeal ;  Neal  tendered  to  witness  a  paper,  saying  that  it  was 
8  notice  not  to  commit  trespasn  on  the  land  ;  the  latter  re- 
fnsed  to  take  it,  and  it  fell  to  the  ground,  where  he  left  it. 

(5.)  The  evidence  of  Miles  S,  Hill  and  of  defendant,  which 
was,  in  brief,  as  follows :  Corroborate  evidence  of  Erwin, 
except  as  to  conversation  between  him  and  Neal.  Gay 
claimed  the  land  in  dispute ;  never  knew  of  his  going  into 
possession  ;  Hill  was  the  first  person,  of  whom  witnesses 
knew,  who  lived  on  the  place  ;  he  bnilt  a  honse  on  it  in 
1867. 

The  jary  fonnd  for  the  defendant.  Plaintiffs  moved  for  a 
new  trial,  on  the  following,  among  other,  grounds : 

(1.)  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

(2.)  Because  the  court  failed  to  charge  the  jnry,  that  if  it 
had  not  been  shown  that  Gay  had  either  title  or  possession, 
and  the  jttry  did  not  believe  that  he  had  either,  then  he 
coald  convey  nothing  to  defendant,  or  those  under  whom 
he  claimed  ;  that  aach  a  title  would  be  founded  in  frand, 
and  could  not  be  the  basis  of  a  good  prescriptive  title. 

The  motion  was  overmled,  and  plaintiffs  excepted. 

WiEE  BoTD ;  Undebwood  &  KiNNSET  J  M,  G.  Boyd,  for 
plaintiffs  in  error. 

C.  H.  SmroiT ;  W.  R.  Williams,  for  defendant. 

Bleckley,  Judge. 

1.  If  a  man  takes  a  color  of  title,  whether  bond  or  deed, 
from  one  whom  he  knows  has  no  right  to  make  it,  he  cannot 
use  it  as  the  basis  of  prescription,  for  to  do  so  would  be  a 
fmud  on.  the  true  owner.  To  deprive  the  owner  of  his 
property  by  snch  means  would  be  to  steal  it.  The  law  has 
better  morality  than  to  sanction  that  sort  of  a  transaction. 
Bnt  all  the  turpitude  of  such  a  case  lies  in  the  mind.  With 
knowledge,  or  even  with  well-founded  belief,  the  intention 
is  cormpt — the  motiTe  is  impure,  the  man  is  bad,  and  his 
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act  is  bad.  Without  such  knowledge  or  belief,  however, 
there  is  no  moral  wrong  at  the  beginning,  and  the  law  leaTes 
it  to  the  conscience  of  the  individual  whether,  after  the 
statutory  period  has  run  out,  he  will  yield  to  the  former 
owner  or  not.  One  may  take  a  deed  in  good  faith,  and,  ia 
good  faith,  claim  and  occupy  under  it,  though  the  maker  of 
the  deed  was  out  of  possession,  and  though  he  may  never 
have  had  title.  From  neither  of  these  facts,  standing  alone, 
nor  from  both  of  them  together,  does  the  law  presume  fraud 
in  the  purchaser.  The  question  is,  did  he  know  or  believe 
that  his  vendor  did  uQt  have  title  or  the  right  to  convey. 
Generally,  the  presumption  is  in  favor  of  good  faith,  and  it 
is  enough  that  indications  of  fraud  are  absent.  The  burden 
of  proving  fraud  is  on  him  who  asserts  it. 

2.  The  possession  need  not  be  held,  in  person,  by  him  who 
has  color  of  title.  He  may  hold  by  a  tenant.  The  tenant's 
possession  is  that  of  his  lajidlord ;  and  the  landlord  is  the 
true  possessor,  within  the  meaning  of  section  2679  of  the 
Code*  If  the  tenant  also  has  color  of  title,  no  prescription 
runs  in  his  favor  so  Icmg  as  he  is  tenant  and  claims,  not  for 
himself,  but  for  his  hmdlonL  The  title  that  grows  up, 
under  such  circumstances,  is  in  and  for  the  latter. 

3.  We  see  no  want  of  law  or  evidence  to  uphold  the 
verdict. 

Judgment  affirmed. 


LoYD  Stanley,  plaintiff  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

Lsroeny  from  the  houae  la  defined  in  section  4418  of  the  Oode»  and 
may  be  committed  of  valuable  goods  in  any  houae.  If  thehooaebe 
a  ootton-houae,  not  within  the  curtilage  of  the  dwelling  houae,  the 
crime  is  puniahaUe  under  aection  4417  of  the  Code;  or  if  not,  cer- 
tainly after  conviction  the  act  is  punishable  aa  simple  larceny. 

Oriminal  Law.     Simple  Laroeny.    Gmiiionmi.     Before 
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Jndge  Bdcrahan.    Troop  County.    At  Chambers.    Sep- 
tember 15,  1876. 

Reported  in  the  opinion. 

Toole  &  Son,  hj  C.  W.  Mabbt,  for  pkintiff  in  error. 

Sax.  W,  Habbib,  solicitor  general ;  T.  W.  Lathaic,  for 
the  state. 

Jackson,  Judge. 

Tbie  was  an  accusation  for  the  offense  of  larceny  from 
the  honse.  It  charged  the  defendant  vith  stealing  cotton 
to  the  Talne  of  thirty  dollars,  from  the  cotton-hoase  of  one 
L.  L.  Hardy,  of  the  personal  goods  of  said  Hardy,  and  was 
tried  in  the  connty  court  of  Tronp  connty.  The  defendant 
was  fonnd  gnilty,  and  sned  out  a  writ  of  certi/^ari  to  the 
superior  court.  The  certiorari  was  overraled,  and  defen- 
dant excepted. 

It  appeared  from  the  answer  of  the  judge  of  the  connty 
court,  that  the  cotton-house  was,  in  his  jndgment,  not  with- 
in the  cartilage ;  that  it  was  in  the  borse  lot,  no  fence  inter- 
vening, but  not  strictly  within  the  curtilage  of  the  dwelling 
honse.  The  question  made  by  the  certiorari,  is  whether, 
as  the  defendant  was  adjudged  guilty  of  larceny  from  the 
honse,  and  as  the  bouse  was  not  within  the  curtilage,  the 
conviction  by  the  judge  of  the  connty  court  was  good ;  or, 
in  other  words,  can  larceny  from  the  house  be  from  a  house 
other  than  one  within  the  curtilage  1 

Upon  an  examination  of  our  Code,  it  will  be  seen  that 
"  larceny  from  the  house  is  the  breaking  or  entering  any 
hou*e  with  intent  to  steal,  or  after  the  breaking  or  entering 
said  bouse,  stealing  therefrom  any  money,  goods,  chattels, 
wares,  merchandise,  or  any  thing  or  things  of  value,  what- 
ever." Code,  §4413.  It  will  be  remarked  that  the  crime  is 
stealing  from  any  honse,  and  not  one  word  is  said  about  the 
kind  of  house,  whether  within  or  without  the  curtilage. 
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From  the  definition  of  the  crime,  then,  it  does  not  matter 
what  sort  of  hoase  the  larceny  is  from,  so  it  be  a  honae,  and 
something  of  value  be  stolen  therefrom.  "Well,  this  was  a 
cotton-house,  and  cotton  worth  thirty  dollars  was  stolen 
from  it ;  therefore,  the  offender,  according  to  the  definition, 
committed  the  crime  of  larceny  from  the  honse. 

The  following  sections  of  the  Code  merely  prescribe  the 
punishment  for  larceny  from  the  house,  which  is  made  de- 
pendent upon  the  character  of  the  house  from  which  the 
goods  are  stolen.  Section  4414  prescribes  how  larceny  from 
the  dwelling,  or  a  store,  shop,  warehouse,  or  other  building 
vrithin  the  cwrtUobge^  shall  be  punished.  Section  4415  pre- 
scribes how  entering  with  intent  to  steal  from  a  dwelling, 
store,  shop,  or  warehouse,  or  any  other  house  or  building, 
but  prevented  from  stealing  by  detection,  shall  be  punished ; 
and  nothing  is  said  about  the  curtilage  in  this  section.  Sec- 
tion 4416  relates  to  breaking  into  such  house  with  such  in- 
tent, and  punishes  therefor,  and  not  a  word  about  curtilage 
is  in  this  section.  Section  4417  prescribes  punishment  for 
breaking  or  entering  aaiy  htmse  or  building  (other  than  a 
dwelling-house  or  its  appurtenances)  with  intent  to  steal; 
or  after  breaking  or  entering  any  such  house  or  build- 
ing, stealing  therefrom  any  goods,  etc.,  etc.  This  section, 
we  think,  prescribes  the  punishment  for  this  offense.  This 
party  stole  cotton  from  a  cotton-house,  which  was  not  a 
dwelling-house,  nor  appurtenant  thereto,  or  within  its  cur- 
tilage. The  next  two  sections  relate  to  public  houses  and 
huts,  railroad  cars,  booths,  etc.,  etc,  and  the  punishment  for 
larceny  from  them. 

It  seems,  therefore,  perfectly  plain,  that  this  party  was 
guilty  of  larceny  from  the  house,  as  that  crime  is  defined  in 
section  4413  of  the  Code,  and  was  punished  for  his  crime 
under  section  4417  of  the  Code.  The  conviction  and  pun- 
ishment are,  therefore,  clearly  l^al. 

It  is  true  that  this  court  held,  in  the  case  of  Inman  ««. 
The  State,  64  (?a.,  213,  that  where  the  indictment  showed 
the  house  was  not  within  the  curtilage,  and  it  was  demurred 
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to  on  that  f^nnd,  before  trial,  at  tlie  proper  time,  that  tlie 
deinarrer  was  good  and  should  be  snetained.  But  here  there 
vae  no  demurrer  to  the  accuBation,  and  the  objection  was 
not  made  nntil  after  conviction,  and  the  judgment  in  that 
case  does  not  neceeBarily  control  this.  Tliat  case  seemed, 
however,  to  go  upon  the  idea  that  section  +414  of  the  Code 
confined  larceny  from  the  house  to  houses  within  the  curti- 
lage, whereas,  really,  as  it  appears  to  us,  that  section  only 
prescribes  how  a  person  gnilty  of  that  species  of  larceny 
from  the  bonae  shall  be  punished — leaving  the  crime,  lar- 
ceny from  the  house,  to  stand  as  defined  in  section  4413 ; 
and  when  such  crime  is  committed  in  a  house — not  tlie 
dwelling  nor  in  the  curtilage,  but  some  other  house— it  is 
pnnished  under  section  4417.  The  two  cases  may  botli 
stand,  however,  as  that  case  was  on  demarrer  to  tlie  indict- 
ment, while  this  is  a  point  made  after  conviction  ;  and  it  ie 
said  in  that  case,  that  the  conviction  would  have  been  sus- 
tained on  the  idea  that  the  party  was  guilty  of  simple 
larceny,  if  the  objection  had  been  made  after  verdict ;  so, 
here,  this  conviction  can  be  held  good  on  the  same  ground. 

lu  the  future,  there  can  be  no  conflict  between  the  reason- 
ing of  the  two  cases,  as  the  legislature,  at  its  last  eessiou,  has 
stricken  from  the  Code  the  words,  "  within  the  curtilage  " — 
actsof  1877,  page  22. 

Judgment  affirmed. 


The  Western  Union  Tblbgraph  CoMPANr,  plaintiff  in 
error,  v».  Theophilds  S.  Fontaine,  defendaut  in  error. 

1.  Wbere  a  mesBsge  is  delivered  to  a  telegraph  company  for  tranBtnis- 
sion,  it  occupies  tike  legal  etatue  of  a  bailee  for  hire,  and  not  that  of  a 
common  carrier  ;  and  if  such  message  be  not  sent  as  directed,  such 
compsDy  is  liable  for  the  damages  resulting  therefrom,  unless  it 
aboivs  that  the  diligence  necessary  and  appropriate  to  that  peculiar 
buaineM  has  been  exercised. 

Warneb,  Chief  Justice. 

2.  An  agreement  that  "  the  company  shall  not  be  liable  for  errors  or 
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delays  in  the  transmission  or  delivery,  or  for  non-dellTery  of  such 
messages,  from  whatever  cause  occuring,**  will  not  relieve  it  from 
liability  for  the  damages  resulting  from  its  failure  to  traiumit  a 
message  by  reason  of  its  own  gross  negligence.  Such  a  contract  the 
law  does  not  recognize. 
See  concurring  opinions  of  Busckuby  and  Jackson,  Judges. 

CorporationB.  Contracts.  Damages.  Negligence.  Be- 
for  Judge  Cbawford.  Muscogee  Superior  Court.  Novem- 
ber Term,  1876. 

« 

Eeported  in  the  decision. 

Thornton  &  Grimes,  for  plaintiff  in  error. 
J.  M.  &  B.  A.  BusBELL,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  to 
recover  damages,  which  he  alleged  he  had  sustained  in  con- 
sequence of  the  breach  of  duty  and  negligence  of  the  de- 
fendant, in  failing  to  send  and  deliver  a  certain  described 
telegraph  message,  received  by  it  from  the  plaintiff  at  Co- 
lumbus, On.,  to  be  transmitted,  for  a  certain  stipulated  reward, 
to  Nourse  A  Brooks,  at  the  city  of  New  York.  On  the  trial 
of  the  case,  the  jury,  under  the  charge  of  the  court,  found  a 
verdict  in  favor  of  the  plaintiff  for  the  sum  of  $863.00.  A 
motion  was  made  for  new  trial  on  the  several  grounds  of 
error  alleged  therein,  which  was  overruled  by  the  court,  and 
the  defendant  excepted.  It  appears  from  the  evidence  in 
the  record  that,  on  the  9th  of  December,  1872,  the  plaintifi 
handed  the  paper,  of  which  the  following  is  a  copy,  to  the 
defendant's  agent  at  Columbus,  Ga. : 

["HALF  RATE  MESSAGES.] 

"The  Western  Union  Telegraph  Company  will  receive  mesMgei  for 
all  stations  in  the  United  States,  east  of  the  Mississippi  river,  to  be  sent 
during  the  night,  at  one-half  the  usual  rates,  on  condition  that  the  com- 
pany shaU  not  be  liable  for  errors  or  delay  in  the  transmission  or  de- 
livery, or  for  non-delivery,  of  such  messages,  from  whatever  came  oc- 
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cnrrinf,  uid  ah^l  only  be  bound  In  Bnch  cam  ta  retom  the  unouot 
paid  b7  the  ieoder.  No  clkim  for  refuoding  will  be  Allowed,  unlcea 
presented  la  wriUng  within  twenty  days. 

"  William  Obtok,  Pntidrnt. 

"  O.  H.  Palmxb,  Sientatf. 

"  DacuOKK  9th,  18TS. 

"  Send  the  following  message,  subject  to  the  kboTe  terms,  which  are 
agreed  to: 
"  To  Mtun.  S(mne  A  Brook*,  70  Beavo'  ttrtet.  Aim  T»rk  : 

"  Exerciae  yonr  own  discretion  as  regarda  covering  December  con- 
tract. T.  8.  Foktauck." 

Plaintifi  testified  that  he  handed  the  foregoing  meBsage 
to  Coleman,  one  of  the  defendant's  operatorB,  at  the  office 
of  the  company  in  the  city  of  Colnmbna,  on  the  evening  of 
the  9th  of  December,  1872,  and  paid  fifty  cents,  the  osnal 
amonnt  for  a  night,  or  half-rate,  meseage.  WituesB  knew 
that  there  was  a  difference  in  the  obligation  and  liability  of 
the  company  on  night  meesages,  and  those  sent  in  the  day ; 
did  not  aak  to  have  the  message  repeated,  nor  offer  to  pay 
for  the  same.  Plaintiff  proved  by  Nonrse  &  Brooks  that 
the  message  was  not  received  by  them,  and  also  proved  the 
damage  sastaiued  in  consequence  thereof  in  the  sale  of  the 
plaintiff's  cotton.  Harrell  and  Coleman,  the  defendant's 
agents  and  operators  at  Colambns,  testified  as  to  the  receipt 
of  the  message  from  plaintiff,  and  that  the  same  was  forwarded 
from  that  office  on  the  night  of  its  reception  to  some  repeat- 
ing office  between  Colambns  and  New  York ;  that  plaintiff, 
previous  to  the  dth  of  December,  1873,  had  freqnent  deal* 
ings  with  defendant,  and  transacted  most  of  his  bDainese  upon 
red,  or  night,  messages.  The  court  charged  the  jnry,  amongst 
other  things,  in  inlntance,  that  the  defendant  was  a  gwm  com- 
mon carrier,  and  hable,  as  such,  for  its  failure  to  deliver 
mewages  received  by  it,  and  could  not  limit  its  legal  liability 
by  any  notice  given  by  publication,  or  by  entry,  on  receipt* 
given.  The  legal  effect  of  the  charge  of  the  court  was  to 
make  the  defendant  liable  for  the  safe  delivery  of  all  mes- 
sages received  by  it  for  transmission,  either  by  night  or  day, 
in  the  same  manner,  and  to  the  same  extent,  as  a  common 
carrier  of  goods  ia  made  liable  by  the  law  of  this  state. 
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1.  What  18  the  exact  measnre  of  the  defendant's  liability  in 
this  state,  under  the  existing  laws  thereof,  is  a  queetioa  to 
he  decided  for  the  first  time  bj  this  court,  and  we  an. 
therefore,  at  liberty  to  decide  it  in  accordance  with  tjie 
general  principles  of  law  applicable  to  that  particular  bnei- 
ness,  in  the  absence  of  any  statatory  regulations  concerning 
it.     When  a  person,  either  natural  or  artificial,  undertakes 
any  employment,  trust,  or  duty,  such  person  contncte  with 
those  who  employ  or  entrust  him,  or  it,  to  perform  that 
employment,  trust,  or  duty,  with  that  integrity,  diligence, 
and  skill,  which  belongs  and  appertains  to  that  particalar 
employment,  and  if  by  the  want  of  either  of  those  qaali- 
tiea,  any  injury  occurs  to  those  who  employ  him,  or  it,  for 
a  reward,  an  action  on  the  case  may  be  maintained  therefor 
to  recover  damages.     The  defendant,  as  a  telegraph  com- 
pany, by  its  machinery,  undertakes  to  transmit  messages 
from  one  place  to  another  for  hire,  for  those  who  may  think 
proper  to  employ  or  entrust  it  with  that  particular  bneiness. 
In  the  absence  of  any  statutory  regulations,  what  is  the 
mea£ure  of  the  defendant's  liability  for  neglect  of  duty  in 
carrying  on  the  particular  business  in  which  it  is  engaged  f 
Is  it  liable  as  a  common  carrier,  or  gwui  common  earner, 
ae  defined  by  the  laws  of  this  st 
incontrovertible  legal  propositi 
cised  by  any  court,  must  be  fou 
law  of  the  land,  and  also  be  ex 
law  prescribes.     Gray  vs.  McN^i 
law  of  this  state  authorizes  the  c 
a  telegraph  company,  using  its 
transmission  of  messages  from 
common  carrier,  or  a  quoH  coi 
such  for  its  neglect  of  duty  in 
which  it  is  engaged?    We  knoi 
trary,  the  true  nature  and  cha 
seem  to  be  that  of  a  bailee  for 
sage  bails,  or  entrusts,  it  to  the 
pose,  and  the  defendant  undert 
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pose  by  doing  some  work,  and  bestowing  some  care  on  tin 
thing  bailed,  for  a  stipulated  reward.  Bailees,  under  thi 
law  of  this  state,  are  not  insurers  against  lose  or  damage  t< 
the  thing  bailed,  but  are  required  to  exercise  care  and  dili 
gence  in  protecting,  and  keeping  safely,  the  thing  bailed 
In  all  cases  of  bailment  in  this  state,  after  proof  of  lose,  o: 
damage,  the  burden  of  proof  is  on  the  bailee  to  show  propei 
diligence.  Code,  §2064.  The  plaintiff  proved  at  the  trial 
the  loss  or  non-delivery  of  the  mcBsage  bailed  to  the  defen 
dant  for  transmission  to  the  place  of  its  destination,  anc 
the  damage  sustained  in  consequence  thereof. 

2.  The  defendant,  however,  insists  that  it  is  not  liable  to  thi 
plaintiff  by  reason  of  the  agreement  set  forth  in  the  record 
which  was  signed  and  agreed  to  by  the  plaintiff  when  hi 
left  the  night-message  to  be  sent  by  it.  The  objection  tt 
that  agreement  is,  tlwt  it  is  broad  and  comprehensive  enougl 
to  protect  the  defendant  from  liability  from  its  own  ^/-o* 
negligence  in  failing  to  transmit  or  deliver  messages,  whicl 
the  law  does  not  allow  to  be  done.  The  words  of  tin 
agreement  are,  "on  condition  that  the  company  sliall  no 
be  liable  for  errors  or  delay  in  the  transmission  or  delivery 
or  for  non-delivery  of  such  messages,  from,  whatever  cans, 
occurnnff."  If  the  words  "  except  by  the  defendant's  owi 
negligence"  had  been  in8ert«d  in  the  agreement,  it  wonk 
have  been  reasonable,  and  legally  binding  on  the  plaintiff 
who  bad  knowledge  of  the  terms  thereof. 

In  oar  judgment,  the  evidence  in  the  record  made  out  i 
prima /ads  case  of  gross  negligence  on  the  part  of  thi 
defendant.  The  message  was  sent  by  the  defendant's  agen 
and  operator  at  Columbus,  "to  some  repeating  office  be 
tween  that  point  and  New  Tork."  What  repeating  office 
luaamncb  aa  the  defendant  had  the  exclusive  control  of  iti 
own  machinery,  operatives,  and  agents,  it  should  have  showt 
to  what  repeating  office  the  message  waa  sent,  and  whethei 
it  was  received  there,  and  if  so,  what  then  became  of  it 
So  far  from  even  doing  this,  the  defendant  offered  no  ex 
planation  whatever,  only  that  the  message  had  been  sent  t< 


«8  SUPREME  COtTKT  OF  OEOBOIA. 

Tb>  WeMan  Dtdoa  Triifrifh  Oafiig  at.  IteUlDs. 

«(mi«  repeating  office  between  Colnmbns  and  New  YoA. 
Although  the  charge  of  the  court  was  erroneooB,  still  the 
verdict  was  right  under  the  evidence,  and  the  law  applica- 
ble thereto,  and  we  will  not  diBtnrb  it. 
Let  the  jndgment  of  the  court  below  be  a£Brmed. 

Blecklit,  Judge,  concnrring. 

In  am  inclined  to  the  opinion  that  the  buBineeB  of  tele- 
graphing oonsista  merely  in  receiving  orders  for  work  and 

labor,  and  execnting  them.    Str"- '-~-  "^ —  **  "" 

bailment,  and,  therefore,  no  & 
sender  of  a  menage  gives  an  on 
done,  and  the  telegraph  compai 
part  of  it  is  performed  by  the  oi 
and  a  part  by  the  carriage  and  di 
not  bailed  to  the  company,  but  w 
and  prepares  for  itself.  While 
matter,  I  do  not  think  the  com 
liability  for  it«  own  gross  neglige 
on  for  reward  can  that  be  done. 

I  concnr  in  the  jndgment 

Jackson,  Judge,  concnrring. 

I  concnr  in  the  judgment  of  t 
the  conrt  below  ;  but  I  wish  to 
think  that  the  business  of  a  tel^ 
ilar  to  that  of  a  common  carrii 
nearly  to  that  business.  The  teh 
to  carry  and  deliver  a  message  i 
and,  whilst  it  does  not  cany  the 
which  the  message  is  written,  no 
does  agree  to  carry  and  deliver  tl 
and  substance  of  the  letter  whic 
place  from  which  it  starts.  It  ag 
at  the  place  of  destination,  and  t 
to  the  place  of  hnsiness,  or  the 
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persoDB  to  whom  it  ia  directed.  It  is  immaterial,  in  u 
judgment,  that  the  carrier  doea  not  carry,  or  bargain  to  can- 
the  worthless  thing  on  which  the  valuable  sabstance  is  wri 
ten,  provided  he  carries,  or  agrees  to  carry,  that  valuab 
BBbstance  itself ;  or  by  what  means  he  shall  carry  that  m 
stance,  whether  by  steam  over  a  railroad,  or  by  eleetricil 
over  wires.  Its  obligation  is  to  cany  and  deliver  a  message,  c 
which  most  important  business  transactions  may  depend.  I 
obligation  is  to  carry  this  message  very  rapidly,  and  it  chatgi 
increased  compensation  for  so  canying  and  deliverin 
It  is  chartered  for  that  purpose,  and  is  bound  by  the  chart* 
and  the  very  nature  of  it»  business,  to  carry  for  everyboc 
who  will  pay  it  It  acts,  therefore,  not  only  as  a  carrier,  bi 
as  a  oommcn  carrier ;  and,  therefore,  I  am  not  prepared  1 
Bay  that  the  court  below  committed  error  in  denominatin 
it  as  a  gttan  common  carrier,  and  in  applying  the  ruli 
which  govern  that  bailment  to  the  telegraph  company.  Tl 
latest  commentatorB,  and  the  current  of  the  authorities,  seei 
to  concur  in  this  view  of  the  law,  and  to  apply  the  rolt 
governing  common  carriers  to  telegraph  companies. 


John  A,  Fabkzb,  executor,  plaintiff  in  error,  vs.  Tatu 
'  DowDT,  defendant  in  error. 

3.  Wben  to  A  suit  for  the  recovery  of  &  money  Ie£kC]r,  commeDcedaft 

the  ezplratloD  of  twelve  monthe  from  the  eiecutor's  quBllflcatioi 

the  executor  eeta  up  outstanding  debt*  agaliut  the  eet&te  sufDclent  i 

i^Morb.ell  the  aMCts,  the  burden  U  upon  the  defendant  to  auppo 

ht.  t.1..  hi7  uuna  BvManrw  that  the  alleged  debte  are  demtndB  f< 

able.    It  ie  not  sufficient  to  proi 

indlng  sgalnat  him. 

le  record,  porporta  to  repreeent  on) 

niments  introduced  on  the  trial,  u 

court  cannot  aecertain  whether  tl 

if  produced  a  wrong  verdict  or  no 

>r  error  in  (he  charge. 

tbat  the  venUot  te  contwr  to  la' 
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Fixker,  ezecntor,  tt.  Dowdy. 

Administrators  and  Execntors.  Evidence.  New  Trial. 
Before  Judge  Knight.  Lumpkin  Superior  Court.  Sei>- 
tember  Term,  1876. 

Dowdy  brought  complaint  against  Parker,  as  executor 
of  Kiley,  deceased,  to  recover  a  legacy  of  $250.00,  alleged 
to  have  been  left  to  him  by  the  will  of  the  latter.  The 
declaration  alleged  that  this  legacy  was  to  be  paid,  according 
to  the  terms  of  the  will,  from  the  proceeds  of  certain  prop- 
erty belonging  to  the  testator,  known  as  the  ^'Alabama  place ;'' 
but  that  the  executor  refused  to  pay  said  legacy,  although 
the  property  had  been  sold,  and  the  proceeds,  to  the  amount 
of  $5,000.00,  were  in  his  hands. 

Defendant  pleaded  as  follows : 

1.  The  general  issue. 

2.  That  there  were  other  claims  against  the  estate  of  the 
deceased  having  preference  to  plaintiff's,  and  amounting  to 
more  than  the  proceeds  of  the  sale  of  the  property. 

No  regular  brief  of  evidence  accompanied  the  record,  but 
a  statement  of  the  evidence  introduced,  which,  by  agreement 
of  counsel,  took  the  place  of  the  usual  brief.  This  was  sub- 
stantially as  follows : 

PlaintijBE  introduced  the  following  evidence : 

1.  The  will  of  Biley,  deceased,  showing  that  plaintiff  was 
a  legatee  thereunder,  and  had  bequeathed  to  him  thereby 
$250.00,  to  be  paid  out  of  the  proceeds  of  the  sale  of  the 
Alabama  lands. 

2.  The  return  of  defendant,  as  executor,  for  the  year  1876, 
showing  a  balance  of  $410.00  in  his  hands,  after  paying  a 
specific  legacy  to  one  Goliah  Riley  out  of  the  proceeds  of 
the  said  Alabama  lands. 

Plaintiff  then  proved  from  the  records  and  returns  in  the 
ordinary's  office  that  there  was  property  in  the  hands  of 
other  legatees  under  the  will,  and  notes  for  the  balance  of 
the  purchase  money  due  for  the  Alabama  lands,  amounting 
to  $9,503.16,  as  shown  by  the  following  statement : 
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Bklance  in  huids  of  executor,  as  per  returns $   4t0  00 

Balance  on  sale  of  AUbama  farm  lands 3.360  60 

Property  turned  over  to  Eliza  Wood,  as  a  legacy 8.136  SO 

Property  turned  over  to  Eliwi  JeHereon,  as  a  legacy.    1,800  00 
Property  turned  over  to  Matlhew*  and  wife 800  00 

^,508  16 
This  salt  wa8  brought  more  than  twelve  months  after  the 
executor  qualified. 
The  evidence  for  the  defendant  was  as  follows : 
A  number  of  suits  have  been  instituted,  and  are  now  pend- 
ing in  the  courts  of  Lumpkin  county,  against  defendant  as 
executor,  of  which  claims  the  following  is  a  list : 
Josephine  Wbelchel  «t  aJ.,  beira  of  John  Harris,  de- 
ceased, for  trust  fund,  alleged  to  have  been  received 

in  1885 $8,000  00 

Interest  tbereon  for  forty  yeara. 8,400  00 

Eliza  Jefferson,  trust  fund,  gold,  1808 3,200  00 

Interest  for  seven  years. 1,078  00 

Oollah  Riley 4.000  00 

Henaly  Stegal,  from  1838,  trust  fund 1,000  00 

Interest  for  twenty-three  years 1,610  00 

Donne  &  Smith 300  00 

Claims  sworn  to  and  unpaid : 

Dr.  John  A.  Hoody,  last  sickness (ISO  00 

J.  W.  Patton 88  40 

J.  W.  Towery 13  80 

A.  F.  Underwood,  attorney,  for  writing  will 100  00 

Balance  medical  bill 8  30 

Defendant  then  introduced  evidence  to  show  that  the  snitf 
which  had  been  brought  against  him,  as  executor,  and  the 
chiimB  against  the  estate  to  which  affidavit  had  been  made 
and  which  had  not  been  paid,  amounted,  in  all,  to  $18,393.90 
principal  and  interest. 

It  was  agreed  that  defendant  sold  the  Alabama  lands,  and 
on  September  8,  1876,  collected  one-third  of  the  purchase 
money  due  therefor,  to-wit :  $1,633.33^. 

The  juiy  found  for  the  plaintiff.  Defendant  moved  foi 
a  new  trial  on  the  following  grounds : 

1.  Because  the  verdict  was  contrary  to  the  evidence. 
B  the  verdict  waa  contrary  to  law. 
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FhIbv,  ezMiitor,  w.  Htm^. 

3.  Becaose  the  court  erred  in  charging  as  follows :  ^^  If  it 
appears,  from  the  eyidence, — ^the  will  of  the  testator — that 
there  was  a  specific  legacy  bequeathed  to  plaintiff  of  two 
hundred  and  fif tj  dollars,  that  the  property  out  of  the  pro- 
ceeds of  which  the  specific  legacy  was  directed  to  be  paid 
had  been  sold  by  the  executor,  that  twelve  months  had  elapeed 
since  the  executor  qualified,  then,  if  the  executor  refuses  to 
pay  the  legacy,  the  party  entitled  has  the  right  to  his  action, 
and  you  would  find  for  the  plaintiff  for  whatever  amount  is 
shown  to  be  due,  with  interest  from  the  time  the  money  be- 
came due/' 

Also,  because  the  court  remarked  to  counsel,  after  the 
jury  had  risen  from  their  seats^  and  while  they  were  retiring, 
that  the  plea  and  judgment  must  take  care  of  the  ri^ts  of 
the  parties. 

The  motion  was  overruled,  and  the  defendant  excepted. 

WiEH  Boyd  ;  M.  G.  Boyd,  for  plaintiff  in  error. 

W.  P.  Prick,  for  defendant. 

Blegklbt,  Judge. 

1.  As  to  most  of  the  demands  pleaded  as  outstanding, 
the  executor  submitted  no  evidence,  except  the  bare  fact 
that  suits  for  them  were  pending  agaioat  him^  He  should 
have  gcme  further  and  shown  some  evidence  that  the  testa- 
tor had  made  contracts^  or  oonmiitted  torts  for  which  hia 
estate  was  probably  liable.  That  eontracte  or  torta  were 
alleged  in  declarations  filed  in  court  against  the  execator^ 
would,  of  itself,  establish  nothing.  If  the  m&»  pendency 
of  suits  would  bar  or  delay  the  action  of  a  legatee^  where 
the  amounts  claimed  in  the  suits  happened  to  aggr^mte 
more  than  the  assets  of  the  estate,  it  might  be  to  die  exae^ 
utor's  interest  to  have  himself  sued  liberally,  or  to  keep 
flimsy  or  fictitious  actions  pending  against  him  for  an  in- 
defimtetime.  The  reoord  bef ow  us  indicatea  that  some  of 
tuose  reUed  upon  in  the  presmt  ^m  ave  altegedwr  ehaffy. 
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In  one  of  theia  intereat  is  connted  for  fortj  years,  aad  in 
another  for  twenty-three  years.  What  these  venerable  debts 
are  evidenced  by,  whether  bonds,  notes,  or  boohs  of  account, 
does  not  appear. 

S.  The  will  of  the  testator  and  the  pleadings  in  the  vari- 
ous suits  against  the  execotor,  were  in  evidence,  but  are  not 
copied  out  in  the  record.  From  the  brief  enrnmary  of  them 
which  the  record  contains,  we  are  unable  to  arrive  at  their 
complete  contents.  We  are  informed  that  there  were  other 
If^aciee  besides  the  one  sued  for,  but  w}iether  they  were  gen- 
eral or  specific,  we  know  not.  We  cannot  tell  whether 
they  are  more  or  less  subject  to  give  way  to  creditors  than 
ie  the  one  now  sued  for.  There  appears  to  be  a  sufficient 
fund  in  hand  to  pay  this  latter  legacy,  and  the  fund  accrued 
from  the  property  on  which  the  will  charges  it.  The  evi- 
dence, as  brought  up,  does  not  enable  us  to  see  that  the 
charge  of  the  court  complained  of  produced  a  wrong  ver- 
dict. 

Jnd^^ent  affirmed. 


James  P.  Tdckbb,  plaintiff  in  error,  vs.  A.  Cobnoo,  executor, 
defendant  in  error. 

1.  The  relaBM  of  property  1^  a  plaintiff  In  fi.  fa.  for  vshie,  before  pur- 
oImm  by  tbe  cUimaBt  f rom  defendant  in jL/n.  of  otfaerproperty, 'will 
not  dischaige  the  property  so  purchased  from  the  lien  of  the  Judg- 
ment. 

2.  On  the  trial  of  such  a  claim,  a  bond  with  peTBonal  security,  t^en  by 
the  clatmaDt  to  M*e  his  purohaae  bannleas  from  the  lien  of  the  }udg- 
tneot,  ie  adsUseible  against  the  claimaQt. 

S.  The  fact  that  the  claimant  took  the  deed  from  wife  as  irell  u 
hiialtanil,  un<liT  such  circumstances  as  sale  of  homestead,  with  con- 
sent of  ordinaty,  without  more,  will  not  affect  the  result  of  the 
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Tncker  nt.  Comog,  execator. 

Liens.  Judgments.  Evidence.  Before  Judge  Rics. 
Franklin  Superior  Court.     October  Term,  1876. 

Reported  in  the  opinion. 

J.  F.  Langston,  for  plaintiff  in  error. 

J.  B.  EsTEs,  for  defendant. 

Jackson,  Judge. 

Knox,  when  in  life,  obtained  judgment  against  Dorough, 
and  execution  was  issued  thereon.  This  execution  was 
levied  upon  a  house  and  lot  in  Camesville,  claimed  by 
Tucker.  Tucker  set  up  in  defense  an  equitable  plea,  to  the 
effect  that  Knox,  or  his  executor,  had  levied  upon  other 
property  of  Dorough  in  the  possession  of  one  Cobb ;  that 
Cobb  tiled  a  bill  and  litigated  with  them  ;  that  the  case  was 
settled  by  an  agreement  between  the  executor,  Cobb  and 
Knox,  that  Cobb  would  pay  all  costs,  levy  included,  and 
Cobb's  property  should  be  released,  and  Dorough  would 
otherwise  pay  to  the  executor  of  Knox  the  fi-fa. ;  that  this 
took  place  in  1870,  and  afterwards,  in  1872,  Dorough  sold 
the  land  now  levied  on  to  Tucker,  the  claimant,  and  that 
such  release  of  the  property  of  Cobb  dischaiged  Tucker's 
purchase  from  the  lien  of  Knox's  judgment.  The  court  be- 
low struck  this  equitable  plea,  and  the  question  is,  was  there 
equity  in  this  plea  ? 

1.  If  Tucker  had  bought  the  lot  now  levied  on  before  the 
release  to  Cobb,  we  think  that  Tucker's  purchase  would 
have  been  discharged,  had  he  bought  in  good  faith  and  paid 
value  ;  but,  as  he  bought  afterwards,  we  are  at  a  loss  to  see 
how  he  derived  any  equity  from  the  release.  He  bought 
from  Dorough  in  stai/u,  quo — he  bought  subject  to  any  lieu 
then  existing  against  the  land  when  Dorongh's — ^this  lieu  of 
this  judgment  did  exist — ^his  equitable  plea  showed  that 
Dorough  had  agreed  in  the  settlement  with  Knox  and  Cobb 
to  pay  this  judgment  out  of  other  property  of  his ;  this 
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purchase,  which  he  afterwards  made,  was  a  part  of  this  other 
property,  and  was  liable  to  the  jodgment  when  Tucker 
boQght ;  and  no  release  was  ever  made  by  Knox,  or  his  ex- 
ecntor,  of  anything  afterwarda.  We,  therefore,  cannot  see 
any  eqaity  in  Tncker's  plea.  All  that  Knox  bad  done  was 
done  before  his  purchase ',  all  was  of  record ;  he  bought 
with  tlte  record  before  him,  and  took  what  he  bought  cum 
(mere,  with  the  burden  of  this  unpaid  judgment,  which 
Dorough  had  agreed  to  pay  oat  of  property  other  than 
tliat  released,  a  part  of  which  was  this  claimed  by  him. 

2.  Besides,  the  fact  afterwards  appeared,  that  when  he 
bought  he  took  bond  and  security  from  Dorough  to  protect 
himself  from  the  lien  of  judgments  against  Dorough. 
Surely  the  court  was  right  to  admit  that  bond  in  evidence. 

3.  We  cannot  see  how  the  case  can  be  affected  by  the  fact 
that  the  Und  was  once  set  apart  as  homestead,  and  that  Mrs. 
Dorough  signed  the  conveyance  to  Tucker  with  her  hus- 
band, and  with  the  approval  of  the  ordinary,  especially  as 
there  was  testimony  to  show  that  the  Ji.  fa.  or  judgment 
was  for  purchase  money. 

In  view  of  all  the  facts,  we  are  clear  that  the  court  was 
right  in  dismiaeiDg  or  striking  the  equitable  plea,  in  admit- 
ting the  bond  in  evidence,  and  in  overruling  the  motion  for 
a  new  trial. 

Judgment  affirmed. 


tiff  in  error,  vs.  Johk  Fitrtbab,  defen- 
dant in  error. 

that  to  the  beet  of  the  knowledge  and  belief  of 
ecutlon  la  proceeding  against  him  illegally,  be- 
llied and  fullj  pi^d  off,  was  properly  atrickea 

3  Judge  Undebwood.  Walker  Superior 
m,  1876. 
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BinlHi  M.  fisife,  Ifiutoo. 

■1  - 1  >         ■■■■,...,■  ...  .  .      ■  ■       .  J .. 

SHiTttAtE  &  Williamson,  bj  brief,  fof  plaintiff  in  error. 
Dabnsy  &  FouoHB,  by  CL  Bowbli,  ior  defendant. 

Wasnsi^  Ohief  Jugtioe. 

Thig  case  came  before  the  coait  below  on  an  appeal  from 
a  jnBtioe  eonrt,  on  the  trial  of  an  affidavit  of  illegality  to 
an  execution.  The  defendant  stated  in  his  affidavit,  ^  that 
to  the  best  of  his  knowledge  and  belief,  the  above  stated 
fi.fa,  is  proceeding  against  him  illegally,  for  the  following 
reasons,  to-wit :  because  said  fi,  fa,  has  been  settled  and 
fully  paid  oft."  The  plaintiff  in  fi^fa.  made  a  motion  to 
dismiss  the  illegality,  upon  the  ground  that  the  affidavit  was 
insufficient.  The  court  sustained  the  motion,  and  the  de- 
fendant excepted. 

The  defendant  should  have  stated  in  his  affidavit,  that  the 
fi.fa.  had  been  settled  and  paid  off,  if  such  was  the  fact,  so 
that  an  issue  could  have  been  formed  thereon  by  the  plaint- 
iff, if  he  had  desired  to  have  done  so.  It  would  be  very 
difficult  for  the  plaintiff  to  traverse  and  controvert  the  de- 
fendant's knowledge  and  belief  that  the  fi^fa,  had  been 
settled  and  paid  off,  especially  when  no  facts  were  stated  on 
which  that  knowledge  and  belief  were  founded.  This  ease 
comes  within  the  principle  recognized  and  ruled  in  the 
following  cases:  Moore  vs.  Morris^  26  Ga.  Hep.^  649; 
Brycm  vs.  Ponder y  23  Oa.  Iiep.y  480 ;  Sharps  vs.  Ken- 
nedy,  50  Ga.  Rep.y  208. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Chablbs  H.  Smith,  plaintiff  in  error,  vs.  John  T.  M.  Haibe, 

trustee,  defendant  in  error. 

1.  Where  an  attachment  was  levied  in  November,  1874,  upon  cotton 
produced  in  that  year,  on  a  certain  plantation,  and  a  claim  to  the 
cotton  was  interposed,  and  on  the  trial  of  the  claitn,  which  look 
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place  in  1B76,  there  v*«  evidence  Uut  the  defendant  in  &tlachiiieat 
had  resided  on  the  pUntatlon  ever  since  1867,  uid  that  since  1870  he 
had  controlled  and  worked  it,  the  tax  books  of  the  county  for  the 
years  1S73,  1874  and  1S70  showing  that  he  returned  It  at  his  prop- 
erty for  taxation,  were  admissible  in  evidence  for  the  plaintiff,  the 
tax  returns  being  in  the  nature  of  declarations  by  the  person  in  pos- 
■ession.  and  tending  to  show  that  he  held  for  himself  and  not  for 
another;  all  of  said  books  being  offered  and  admitted  together,  no 
separata  objection  being  made  to  ttiat  for  1870;  and  it  appearing 
that  the  claimant  returned  no  property  in  the  county  for  taxation, 
either  in  1874  or  1873. 

2,  DecIarattODB  or  acta  of  the  debtor  favorable  to  his  own  title,  made 
or  done  after  the  claimant's  alleged  title  to  the  cotton  bad  accrued, 
and  after  the  debtor  bad  parted  with  the  actual  possession  of  the 
cotton  by  shipping  It  to  the  clamant,  or  to  a  factor  under  circum- 
stances (such  as  marking  it  in  the  claimBnt's  name)  indicating  that 
it  was  shipped  for  the  claimant,  are  not  admissible  to  rebut  evidence 
of  the  claimant's  title  by  purchase  from  the  debtor  prior  to  the  suing 
out  of  the  attachment, 

&  The  omission  of  the  claimant  to  move  to  disnuss  the  levy,  on  the 
conclusion  of  the  plaintiS'B  evidence,  and  the  introducing  of  evi- 
dence by  the  claimant,  in  answer  to  that  of  the  plaintiff,  are,  to- 
gether or  separately,  ao  admission  that  the  plaintiff's  evidence  is 
prima  facie  sufficient;  yet,  when  at  the  close  of  all  the  evidence 
(bis  own  being  a  port  of  it),  the  claimant  contends  for  the  conclusion 
in  argument,  and  obtains  it.  he  ia  estopped  from  denying  that  the 
condition  upon  which  his  right  to  the  conclusion  depended,  namely; 
the  shifting  of  the  onus  had  been  accompliahed;  and  In  such  cir- 
cumstances, it  is  not  error  for  the  court  to  state  in  the  hearing  of  the 
jury,  that  the  case  made  by  the  plaintiff  was  prima  /aeie  sufficient 

Claim.  Evidence.  Taxes.  Practice  id  the  Saperior 
Coart.  Before  Judge  Pottle.  Oglethorpe  Superior  Coart, 
April  Term,  1876. 

An  attachmeDt  in  favor  of  Haire,  trastee,  against  Thomas 
li.  Smith,  for  $686.15,  waa  levied  upon  eight  bales  of  cotton 
on  November  26th,  1874.  A  claim  thereto  was  filed  by 
Charles  H.  Smith,  and  npon  the  issue  thus  formed  the  cause 
went  to  trial.  The  jury  found  the  property  subject.  The 
claimant  moved  for  a  new  trial  upon  the  following  grounds, 
to-wit: 

1.  Ceoaose  tlie  court  erred  in  admitting  the  tax  books  of 
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Oglethorpe  county  for  the  years  1873,  1874  and  1875,  to 
show  that  the  defendant  returned,  as  his  property,  for  those 
years,  a  tract  of  land  covering  three  hundred  and  sixty  acres, 
being  the  land  upon  which  the  cotton  levied  on  was  made. 

2.  Because  the  court  erred  in  admitting  the  following  ev- 
idence of  the  plaintiff :  "  Went  to  the  depot  to  see  defend- 
ant, to  buy  his  cotton.  Asked  him  to  give  witness  an  order 
for  six  bags ;  also  asked  him  why  he  marked  the  cotton  to 
claimant.  Said  he  sent  it  to  him  because  he  was  afraid  of 
his  creditors.  This  was  the  day  witness  sued  out  the  at- 
tachment. Asked  him  who  were  his  creditors.  He  re- 
plied '  Heard  &  Willingham.' " 

3.  Because  the  court  erred  in  admitting  the  testimony  of 
James  T.  Johnson,  as  follows:  ^'Is  sheriff;  went  on  the 
same  day  as  that  on  which  the  attachment  was  issued,  to- 
wit,  24th  or  25th  of  November,  1874,  to  levy  on  defend- 
ant's property.  Followed  him  up  into  Clarke  county,  near 
Billups'  plantation,  and  overtook  him.  He  was  moving  to 
Jackson  county.  Defendant  offered  him  a  draft  on  K.  A 
Fleming,  of  Augusta,  for  the  amount  of  plaintiff's  claim. 
Said  he  had  cotton  at  Fleming's  warehouse,  that  it  was  his 
cotton,  and  witness  believed  it,  or  he  would  not  have  taken 
the  draft.  Witness  received  the  draft,  and  did  not  make 
the  levy.  The  draft  was  sent  to  Fleming,  and  he  refused 
to  pay  it." 

4.  Because  the  court  erred  in  this :  After  the  testimony 
had  been  concluded  and  the  question  as  to  who  should  open 
and  conclude  the  argument  was  submitted  by  claimant's 
counsel,  the  court  remarked,  in  the  presence  and  hearing  of 
the  jury,  as  follows :  "  When  the  plaintiff  closed  his  case, 
and  the  claimant  not  having  made  a  motion  for  a  non-suit, 
he,  the  plaintiff,  had  made  out  a  prima  facie  case,  and  I 
will  so  charge  the  jury,  which  put  the  burden  on  the  claim- 
ant, and  the  burden  being  on  the  claimant,  and  he  having 
introduced  testimony  after  the  plaintiff  first  closed,  claimant 
is  entitled  to  the  conclusion." 
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The  evidence,  so  far  as  it  iiluBtrateB  the  priiieiplea  ruled, 
is  referred  to  in  the  opinion. 
The  motion  was  overraled,  and  clainmnt  excepted. 

J.  D.  Uathewb,  for  plaintiff  in  error. 

Jno.  O.  Reed  ;  "W.  G.  Johnbos,  for  defendant. 

Blecklet,  Jndge. 

1.  The  tax  books,  when  introduced,  were  adraiBsible  solely 
for  the  purpose  of  giving  character  to  the  poaBeesion  of  the 
debtor,  the  defendant  in  attachment.  It  appeared  from 
other  evidence  that  he  resided  npon  the  land  and  worked  it. 
While  so  doing,  it  seems,  he  retnmed  it  as  his  own  property 
for  taxation.  His  returns  were  in  the  nature  of  declara- 
tions made  pending  his  possession,  and  tending  to  show  that 
he  was  holding  adversely  to  other  persons ;  that  is,  for  him- 
self, and  not  in  subordination  to  another.  Code,  §3774. 
The  returns,  except  that  for  1875,  were  made  before  litiga- 
tion arose,  or  the  attachment  was  sued  out.  There  was  evi- 
dence indicating  that  the  cotton  in  controversy  was  produced 
on  this  land  in  1874 ;  hence,  the  ownership,  or  apparent 
ownership,  of  the  land,  was  relevant  to  the  point  in  ques- 
tion, which  was,  whether  the  cotton  belonged  to  the  defen- 
dant in  attachment.  If  the  cotton  was  made  upon  land 
which  the  defendant  worked  and  claimed  as  his  own,  tliere 
was  some  probability  that  it  was  his  cotton  when  levied  upon, 
in  the  fall  of  1874,  under  the  attachment.  The  origin  of 
the  cotton  might  or  might  not  make  out  his  title,  but,  at  all 
events,  it  was  proper  for  the  consideration  of  the  jury. 
The  tax  books  admitted  in  evidence  were  those  for  1873, 
1874  and  1875.  It  does  not  appear  from  the  record  that 
they  were  offered  separately,  or  that  any  separate  objection 
was  made  to  the  book  for  1875.  That  book  was  not  rele- 
vant as  a  part  of  the  plaintiff's  prima  facie  case,  for  it 
poet-dated  the  production  of  the  cotton,  and  even  the  com- 
mencement of  the  litigation.    But  it  became  relevant  at  a 
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Bubfieqnent  stage  oi  the  trial,  when  the  bona  fide%  of  the 
defendant's  conveyance  of  the  land  to  the  claimant,  and  of 
the  alleged  debt  which  that  con vejance  was  made  toaecore, 
Iiad  turned  out  to  be  a  main  issue  in  the  controverBj.    So 
that  its  premature  introduction  with  the  other  bookS)  was 
but  an  irregularity.    That  the  debtor  retained  possession  of 
the  land  and  continued  to  return  it  as  his  own  on  the  tax 
books,  might  be  very  slight  evidence  of  fraud,  inasmuch  as 
he  held  a  bond  for  titles,  and  inasmuch  as  the  professed  ob- 
ject of  passing  the  title  into  the  claimant  might  render  the 
retention  of  possession  consistent  with  the  conveyance,  yet, 
whether  slight  or  otherwise,  the  evidence  would  be  pertin- 
ent.   When  a  deed  is  made  under  section  1969  of  the  Code, 
and  a  bond  for  titles  taken  for  a  re-conveyance,  there  woold 
certainly  be  less  reason  for  changing  the  possession,  than  in 
an  ordinary  case  of   absolute  conveyance  for  permanent 
ownership ;  but  thorough  scrutiny  of  the  transaction,  when 
it  is  impeached  for  fraud,  requires  that  the  acts  of  the  par- 
ties with  regard  to  possession  be  considered  for  whatever 
they  are  worth.     Our  understanding  from  the  record  is, 
that  the  defendant  was  still  in  possession  of  the  land  at  the 
time  the  tax  book  of  1875  was  made  up.    We  note,  also, 
that,  so  far  as  appears,  the  claimant  never  did  return  the 
land  for  taxation ;  and,  moreover,  that  he  returned  no  prop- 
erty whatever  in  Oglethorpe  county,  in  1874  or  1875. 

2.  The  declarations  made  by  the  defendant  to  the  jdaint- 
iff,  in  respect,  not  to  the  land,  but  to  the  cotton,  were  not 
admissible  in  the  plaintiffs  favor.  Neither  were  those 
made  to  the  sheriff  when  the  latter  overtook  defendant 
in  the  road.  Neither  was  the  fact  admissible  that  the  de- 
fendant gave  the  sheriff  an  order  upon  Fleming  for  mcHiej 
to  pay  the  debt.  The  cotton  had  been  sent  to  Augusta, 
marked  in  the  claimant's  name.  From  the  evidence,  it  had 
probably  been  consigned  either  to  the  claimant  or  to  Flem- 
ing for  him.  At  all  events,  the  cotton  was  not  present 
when  the  defendant  spoke  and  acted,  and  it  does  not  appear 
that  it  was  in  his  custody,  power  or  controL    He  had  parted 
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with  the  actual  poaaeenon,  aad  it  U  not  proved  that  any 
other  pereon  held  pofeeaaiMi  for  him.  The  cotton  was  in 
Angnata ;  and  he  wa«  in  Oglethorpe  county  when  he  con- 
versed with  the  plaintiff,  and  in  Clarke  county  when  he  con- 
vereed  with  the  sheriff.  Besides,  as  we  nnderstand  the  record, 
when  these  convenations  took  place,  the  title  of  the  claim- 
ant, if  he  had  any,  had  alread;  accmed.  The  defendant 
coald  not  talk  it  away.  Declarations  of  the  debtor  are  gen- 
erally not  evidence  in  favor  of  the  creditor,  against  the 
claimant — see  the  case  of  Boston  tfe  Gvmby  vs.  Cummins, 
16  Ga.,  102.  On  page  104  is  a  letter  writt^i  by  the  debtor, 
and  on  page  114  it  is  mled  inadmieeible. 

3.  Although  we  do  not  agree  with  the  conrt  below  in 
the  theory  that  the  claimant  admitted  that  a  prima  facie 
case  was  made  for  the  plaintiff,  by  the  bare  failnre  to  move 
to  dismies  the  levy,  or  by  introducing  evidence  on  the  part 
of  the  olaimant,  still,  when  the  claimant's  connsel  demanded 
the  right  of  concluding  the  argument,  and  his  demand  was 
conceded,  he  waa  estopped,  and  the  question  of  the  anut 
was  settled.  By  taking  the  conclusion,  the  olaimant  took 
the  <ynua  ;  for  having,  himself,  introduced  evidence,  he  was 
not  entitled  to  the  conclusion  on  any  other  terms — Code, 
§3739;  41  Ga.,Vi&. 

Judgment  revened. 


Sahantka  a.  Cabltou,  plaintiff  in  mrar,  va.  Jaxss  M. 
Davant  et  at.,  executors,  defendants  in  error. 

Geo.  E.  Cablton,  plaintiff  in  error,  vs.  Jambs  M.  Davaki 
et  al.,  execntors,  defendants  in  error. 

The  Tien  of  a  Judgment  upoa  the  lands  of  the  Intestate,  obtained  in  his 
lUe'time.  is  not  discharged  until  the  lands  are  fully  administered  bj 
(KtoBl  sale.  Cp  to  the  aale,  the  sheriff  may  tery,  and  if  he  levy  be- 
fore the  sale,  though  on  the  day  of  sale,  and  the  administrator  aitd 


452  SUPREME  COURT  OF  GEORGIA. 

Oarlton  vt,  Davant  et  al.^  execaton-~Carlton  w.  Davant  et  al.,  execntora. 

purchaser  have  notice  thereof,  the  purchaser  buys  subject  to  the  lien, 
and  the  land  is  still  subject  to  the  judgment 

Administrators  and  Executors.  Levy  and  Sale.  Judg- 
ments. Before  Judge  Babtlbtt.  Greene  Superior  Court. 
September  Term,  1876. 

Reported  in  the  opinion. 

P.  B.  EoBiNSON,  for  plaintiffs  in  error. 

Keess  &  Reesb,  for  defendants. 

Jackson,  Judge. 

These  were  two  claim  cases  involving  the  same  question 
of  law,  and  argued  together  by  agreement.  The  facts  were, 
that  the  administrator  of  Travis  C.  Carlton,  procured  from 
the  ordinary  leave  to  sell  lands  of  the  deceased,  and  adver- 
tised the  sale ;  but,  on  the  day  of  sale,  and  before  the  sale, 
the  lands  were  levied  upon  by  the  sheriff  under  a  judgment 
and  fi.fa.  of  Davant,  obtained  against  the  intestate.  The 
administrator  proceeded  to  sell,  notwithstanding  the  levy 
and  notice  thereof,  and  the  claimants  bought  with  full  notice 
of  the  levy.  The  single  question  is,  whether  the  sale,  with 
this  notice  of  levy,  divested  the  title  in  the  estate  and  vested 
"it  in  the  claimants  discharged  of  the  lien  of  the  judgment. 

There  can  be  no  doubt  that  if  the  sale  had  been  completed 
before  levy,  the  title  would  have  passed,  and  the  lien  of  the 
judgment  upon  the  lands  would  have  been  lost,  and  that  the 
plaintiff  in  judgment  must  thenceforth  have  looked  to  the 
money  in  lie  hands  of  the  administrator  for  payment — i5 
<?».,  586 ;  46  Qa.,  389 ;  49  Oa.,  274.  But  the  principle 
which  underlies  those  cases  is  probably  this :  that  the  estate 
in  the  property  sold  liad  been  fully  administered  by  the 
lawful  custodian  of  it,  the  administrator,  before  the  final 
process  of  the  superior  court,  the  /i./a.,  had  interfered  by 
levy ;  and  that  consists  with  the  idea  that  the  sheriff,  with 
that  process,  could  interfere  up  to  the  time  when  the  title 
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passed  ont  of  the  estate  by  the  sale  to  another.  If  there  had 
been  no  administration,  the  eheriff  conld  have  sold  the  dead 
man's  land,  or,  to  speak  more  accurately,  that  which  was  his 
land  before  death — 11  6a.,  425  ;  did  the  act  of  adminigter- 
ing  upon  hie  estate  stop  the  final  process  of  the  coart  ?  We 
cannot  think  so.  The  practice  has  been  otherwise,  bo  far  as 
is  known  to  ns,  and  we  ought  to  be  slow  to  interfere  with 
the  long  established  nsage  of  onr  circuit  coarts.  How  long, 
then,  shall  the  sheriff  have,  after  administration,  to  levy  the 
fi.fa.  placed  in  his  hands  1  Shall  it  be  nntil  an  application 
is  made  to  sell  the  lands,  or  until  it  is  granted,  or  until  it  is 
advertised }  If  he  be  stopped  at  any  of  these  points,  the 
administrator  might  not  sell,  and  the  judgment  creditor 
might  be  long  delayed.  Sometimes,  application  for  leave  to 
sell  is  made,  and  leave  obtained,  and  yet  no  sale  made  for 
months ;  mnst  the  judgment  creditor  wait  all  this  time  i 
Sometimes  the  sale  is  postponed  from  month  to  month,  after 
advertisement ;  mnst  the  creditor  still  wait  upon  the  admin- 
istrator ^     Wc  think  not. 

Therefore,  we  think  that  the  sheriff  may  levy  up  to  the 
moment  that  the  title  passes  out  of  the  administrator  into 
the  purchaser;  then  the  title  of  the  estate  is  divested,  and 
good  title,  free  of  lien,  passes  into  the  purchaser;  but  if  the 
sheriff  levy  before  the  title  passes  by  sale,  the  purchaser 
takes  hie  title  subject  to  the  lien  of  the  judgment  which 
has  been  levied,  and  of  which  he  has  notice. 

Xor  can  any  great  harm  resnlt  to  the  estate.  If  there  be 
any  superior  lien  in  the  hands  of  third  persons,  that  lien 
will  take  the  money  when  raised  by  the  sheriff,  on  a  rule  to 
distribute ;  and  if  the  administrator  himself  has  a  superior 
claim,  such  as  costs  of  administration,  or  funeral  expenses, 
he  would  be  entitled  to  enough  of  the  fund  on  auch  rule 
against  the  sheriff.  Or,  in  a  case  of  any  consequence,  com- 
plication, or  question  of  magnitude,  the  administrator  could 
file  his  bill  to  marshal  the  assets,  and  in  the  meantime  en- 
join the  fi.fa.  from  proceeding. 

We  think  this  the  better  ruling,  too,  because  the  judg- 
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ment  creditor  ought  not  to  be  delayed  m  making  bJa  moncf 
out  of  the  intestate's  estate,  unless  for  some  good  reason; 
be  can  levy  and  sell  in  thirty  days ;  it  would  take  the  ad- 
ministrator a  great  deal  longer,  even  if  he  wished  to  make 
the  money  as  soon  as  he  could. 

The  point  is  not  altogether  free  from  diffieulty ;  but  we 
think  that,  in  principle  as  well  as  from  what  we  understand 
ever  to  have  been  the  practice,  the  ruling  of  the  court  be- 
low was  right  in  holding  that  the  C^i  of  the  judgment  wis 
not  discharged  by  the  sale,  when  the  levy  was  made  before 
it  took  place,  and  when  the  administeator  and  purchaser 
both  were  notified  of  it 

Judgment  aflSrmed. 


Jakes  M.  Elliott,  plaintiff  in  error,  vs.  The  Western  akd 
Atlantic  Kailboad  Company,  defendant  in  error. 

Where  the  plaintiff  was  travelliig  on  a  free  ticket,  which  had  on  its 
back  an  indonement  containing  certain  conditi<His  for  his  signatnn^ 
and  when  he  tendered  such  ticket  to  the  conductor,  the  latter  de- 
clined to  accept  it  unless  the  plaintiff  signed  such  indorsement,  and 
on  his  refusal  either  to  sign  or  to  pay  fare,  ejected  him  from  the  tnia, 
the  discretion  of  the  court  below  setting  aside  a  veidlct  for  $0,000.00 
damages,  will  not  be  controlled. 

Eaiboads.   New  Trial.    Before  Jndge  McCutchen.   Bar- 
tow Superior  Court.    July  Term,  1876. 

Reported  in  the  decision. 

DABNKYffeFoUCHK;WBJUiHT&FEATHiaMTOW;C,EoWWX, 

for  plaintiff  in  error, 
Akln  &  Son  ;  Worwom  &  Militeb,  for  defendant 
Warner,  Chief  Jnstiee. 
This  was  an  action  brought  by  the  pbiatiff  against  the 
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d^endont,  to  i«ooT«r  damages  for  ptiUinfE;  him  off  of  it« 
train  of  OWB  iviten  trarelii^  on  its  road  u  %  paeaenger.  On 
the  trial  of  ihe  case,  the  jury,  nndenr  the  ch»^e  of  tlie  court, 
found  a  Tevdiet  in  fnvor  of  the  plaintiff  for  the  enm  of 
6ve  thousand  dollars.  The  defendant  made  a  motion  for  a 
new  trial  on  the  ground  that  the  verdict  was  excessive,  and 
on  various  other  grounds  contained  therein,  which  was 
granted  by  the  court,  and  the  plaintiff  excepted. 

The  material  facts  of  the  case,  as  disclosed  hy  the  evidence 
in  the  record,  are,  that  the  plaintiff,  on  the  6th  of  July, 
1872,  got  on  board  of  the  defendant's  cars  at  Kingston  to 
go  to  Marietta;  that  between  Kingston  and  Cass  station, 
the  defendant's  conductor  on  its  train,  came  to  him.  when 
be  handed  him  a  ticket,  of  which  the  following  is  a  copy : 

"Western  and  Atlantic  Itaitrotid  Coinpsny,  1878.  PasH  James  M. 
Elliott,  Pree't  Oa.  and  Ata.  Steaimboat  Compnnj,  until  December  3d, 
1873-  E.  B.  Walkeb,  Master  Trans." 

On  the  back  of  the  ticket  the  following  words  were 
printed : 

"Not  traiufenble.  The  bearer  acceptiog  the  privileges  of  tb\a 
ticket,  assumes  all  risk  of  accidents,  and  expressly  agrees  that  the 
company  shall  Dot  be  liable,  under  any  circumatances,  whether  hy  neg- 
ligence of  their  agents  or  otherwise,  for  any  injury  to  the  person,  or 
for  any  loss  or  Injury  to  the  property  of  the  paaaenger  nalng  this  ticket. 
I  agree  to  thiB  contract." 

When  the  plaintiff  handed  the  conductor  the  ticket, 
he  aaked  him  to  sign  the  agreement  on  the  back  of  it,  say- 
ing that  he  had  orders  to  do  so,  and  that  the  regulations  of 
the  company  required  that  all  such  agreements  should  be 
ugned.  Plaintiff  told  him  he  would  Dot  sign  it.  The  con- 
ductor then  demanded  payment  by  the  [daintiff  of  his  faj«, 
which  he  declined  to  pay.  The  conductor  then  said  he 
would  have  to  put  him  off,  and  plaintiff  replied,  "  very 
well"  When  the  cars  got  to  Cass  station,  the  conductor, 
with  a  brakeman,  came  to  the  plaintiff  and  told  him  he 
most  get  off  the  cars.  Plaintiff,  seeing  that  he  was  going 
to  put  him  off,  made  no  resistance,  but  went  with  him  to 
the  platform  and  got  off.     This  was  between  eleven  and 
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twelve  o'clock  at  night.    In  view  of  the  facts  of  this  case, 
as  disclosed  in  the  record,  there  was  not  such  an  abnse  of 
the  discretion  of  the  court  below  in  granting  the  new  trial, 
as  will  authorize  this  court  to  interfere  and  control  it. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Elizabeth  H.  Ozmint,  plaintiff  in  error,  vs.  William  P. 

Daniel,  defendant  in  error. 

Where  a  certiorari  involves  no  legal  principle,  but  merely  draws  in 
question  the  sufficiency  of  the  evidence  to  support  the  verdict  ren- 
dered by  a  Jury  in  the  trial  of  a  case  of  forcible  detainer,  the  judg- 
ment of  the  superior  court  holding  the  evidence  sufficient,  and 
therefore  dismissing  the  e&rtiarari,  will  not  be  disturbed  unless  pal- 
pably erroneous. 

Certiorari.  New  Trial.  Before  Judge  Bice.  Jackson 
Superior  Court.    August  Term,  1876. 

Report  unnecessary. 

S.  P.  Thubmond  ;  Pope  Baebow,  for  plaintiff  in  error. 

Emory  Spseb,  for  defendant. 

Bleckley,  Judge. 

So  long  as  any  power  is  left  to  the  circuit  judge  to  decide 
on  the  sufficiency  of  evidence,  there  can  be  no  reversal 
where  he  has  decided  so  correctly  as  he  has  in  the  present 
case.    We  agree  with  him  precisely. 

Judgment  affirmed. 
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Ehahc&l  IsAAce  et  ux.,  plaintiffs  in   error,  vs.  James  J. 
TnJLBT,  executor,  defendant  in  error. 

1.  Objectioa  to  equity  JuriMllctioii,  on  the  ground  of  on  adequate  and 
complete  remedy  M  l&w,  must  be  made  by  demurrer  &t  the  first  term ; 
it  comes  entirely  too  late  after  verdict  and  decree. 

2.  "Civil  cases  founded  on  contract,"  Inthethirdparagraphof  the  third 
section  of  the  fifth  article  of  the  constitution  of  the  state,  In  respect 
to  the  court  rendering  Judgment  without  a  Jury,  where  an  Usuable 
defense  is  not  filed  on  oath,  mean  cases  tried  at  law,  aud  not  in 

3.  A  conveytmce  to  secure  a  debt,  made  under  the  act  of  18T1,  passes 
title,  snd  defeats  ti\  right  to  homestead  in  the  land  covered  by  such 
a  deed. 

4.  Equity  will  be  slow  to  interfere  with  a  former  decree  between  the 
same  parties,  when  all  were  served  with  its  subpcena  and  had  their 

E^nity.  Demurrer.  Constitutional  Law.  Pleadings. 
Jadgmentfi.  Before  Judge  Hill.  Bibb  Saperior  Court. 
October  Term,  1876. 

Reported  in  the  opinion. 

LvoN  &  NiBBKT ;  Baoon  &  Rdthkrfobd  ;  G.  W.  Gustin, 
for  plaintiffs  in  error. 

Lahi£b  &  AnDEBSOM,  HiLL  &  Harbib,  for  defendant. 

Jackbon,  Judge. 

This  was  an  application  for  an  injunction ;  the  injunction 
was  refused,  and  the  complainant,  being  dissatisfied,  brings 
the  case  before  us. 

Isaacs  borrowed  three  thousand  dollars  from  James  Tin- 
ley,  deceased,  and,  to  secure  the  payment  thereof,  Tinley  took 
a  deed  from  Isaacs  to  a  boarding-house  in  Macon,  leaaee'  wife 
assenting,  under  the  act  of  1871 — Code,  §1969.  James 
Tinley  died,  and  his  executor  went  into  equity  and  procured 
a  decree  against  Isaacs  and  wife,  to  have  the  property  sold 
and  the  debt  paid,  and  the  balance  of  the  money  turned  over 
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to  IsaacSy  allegiog  in  the  bill  that  the  property  waB  worth 
much  more  than  $3,000,  and  henoe  he  had  not  brought 
ejectment.  Neither  Isaacs  nor  his  wife  answered  or  pleaded 
to  the  bill,  but  they  were  served  regolarly,  mid  die  jury 
found  a  verdict,  and  the  decree  was  made  thereon.  Execu- 
tion waa  issued  upon  this  decree,  and  levied  upon  the  house 
and  lot.  Thereupon  Isaacs  and  wife  brought  this  bill,  and 
panyed  to  ^oin  die  execution. 

This  biU  alleges  the  forgoing  facts,  and  says  that  the 
court  of  equity  had  no  jurisdiction  to  decree  the  sale  of  this 
pro})erty--4hat  the  deed  was  a  mortgage,  in  fact,  and  that  it 
should  have  been  foreclosed  at  law,  and  that  there  was  no 
issuable  fact  pleaded  on  oath,  and,  therefore,  the  verdict  was 
illegal,  and  that  this  illegal  proceeding  deprives  oomplainaots 
of  their  right  of  homestead,  and  defeats  other  and  superior 
liens  of  other  creditors  of  Isaacs.  It  pmys  for  a  new  trial, 
and  an  injunction  until  the  triid,  which  the  chaaoellor  re- 
fused.    This  refusal  is  the  error  assigned. 

1.  The  first  question  is,  did  the  court  of  equity  have 
jurisdiction  to  decree  on  the  bill  to  sell  the  property  ?  The 
only  ground  of  demurrer  to  the  bill  would  have  been,  that 
the  common-law  remedy  was  complete,  conceding  that  the 
deed  was  a  mortgage  ;  but  this  court  has  ruled  that  defend- 
ants must  demur  on  this  ground  at  the  first  term  ;  that  it  is 
too  late  to  move  to  dismiss  on  the  trial  even,  and  especially 
too  late  after  decree.  And  there  is  sound.«eiifle  in  tbe  ruling, 
because  the  defendant  ought  not  to  be  permitted  to  delay 
forcing  the  complainant  on  the  right  side  of  the  court — ^the 
side  that  had  clear  jurisdiction — longer  than  at  the  term 
when  he  should  file  his  demurrer,  and  this  is  the  first  term 
—Code,  §4191 ;  ^7  Oa.,  2S8,  352. 

Even  if  t3ie  paper  had  heen  a  mortgage  merely,  a^id 
had  not  operated  to  pass  tjie  title  into  Tinley,  we  should 
hold  that  the  defendants  in  the  first  bill,  the  complain- 
ants here,  were  too  late.  But  the  statute,  Code,  §1969, 
declares  that  such  a  deed  as  this,  though  made  to  secure  the 
debt,  should  pass  the  title  and  put  it  in  the  vendee.    We 
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are  at  a  I088  to  see  why  the  legislature  cannot  make  certain 
kinds  of  mortgages  pass  title,  if  they  see  fit.  They  have 
made  this  conveyance  pass  the  title  certainly,  until  this 
money  is  paid,  and  whether  we  call  it  deed  or  mortgage,  or 
aught  else,  it  did  pass  the  title ;  and  as  it  would  have  been 
unconscientious  for  Tinley  to  sue  in  ejectment  and  recover 
the  whole  land,  which  was  worth  three  times  the  debt,  and 
as,  in  aU  likelihood,  Isaacs  would  have  forced  him  into 
equity,  or  filed  an  equitable  plea,  if  he  had  so  sued,  so  as  to 
have  got  the  very  decree  which  was  made  in  the  case,  we 
are  inclined  to  think  that  equity  did  have  jurisdiction,  as 
well  as  law,  and,  equity  here  acquiring  the  jurisdiction  first, 
that  if  the  parties  had  demurred  at  the  proper  time,  the 
demurrer  would  have  been,  and  should  have  been,  overruled. 
However,  the  complainants  are  too  late  now,  and  that  is 
enough  for  this  case. 

2.  But  it  is  said  that  there  was  no  sworn  answer,  or  other 
sworn  plea,  in  this  case,  and  that  therefore  the  jury  trial 
was  illegal,  and  the  decree  thereon  void.  This  is  predica- 
ted u{>on  the  constitution.  Code,  §5091,  which  enacts  that 
"the  court  shall  render  judgment  without  the  verdict  of  a 
jury  in  all  civil  cases,  founded  on  contract,  where  an  issua- 
ble defense  is  not  filed  on  oath."  We  think  that  this  clause 
refers  to  common  law,  and  not  to  equity  trials.  The  words 
"civil  cases "  have  been  so  construed,  3  KMy^  575,  and  the 
word  "judgment"  has  reference  to  proceedings  at  law,  and 
not  in  equity ;  and  the  rule  of  court  is  only  a  common  law 
rule — Code,  page  949. 

3.  We  have  ruled  distinctly  that  the  title  passed  by  such 
a  conveyance  as  this  is,  and  that  the  homestead  not  having 
been  laid  off  or  granted  before  the  deed,  was  defeated,  so 
far  afi  the  debt  secured  was  involved.     55  Oa,y  691. 

4.  On  the  whole,  we  see  no  equity  in  this  bill,  and  affirm 
the  judgment  refusing  the  injunction — especially  as  these 
parties  had  had  their  day  in  court.     2  KeU/y,  325,  et  seq. 

Judgment  affirmed. 
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George  T.  Jackson  &  CoMPAinr,  plaintiffs  in  error,  w.Johk 
A.  Gbeen  &  Company,  defendants  in  error. 

An  exception  to  the  allowance  or  refusal  of  an  amendment  to  a  decltfa- 
tion,  cannot  be  brought  to  the  supreme  court  until  the  final  termina- 
tion of  the  cause. 

Practice  in  the  Supreme  Court.    January  Term,  1877. 
Reported  in  the  decision. 

Frank  H.  Miller  ;  Barnes  &  Cumbono,  for  plainta'flFB  in 
error. 

Wm.  H.  Hull,  for  defendants. 

"Warner,  Chief  Justice. 

The  plaintiffs  brought  their  action  against  the  defendants 
on  a  contract  as  set  forth  in  their  declaration.  The  defend- 
ants demurred  thereto,  and,  pending  the  argument  on  the 
demurrer,  the  plaintiffs  amended  their  declaration.  The 
defendants  then  demurred  to  the  declaration  as  amended, 
and  to  each  of  the  amendments.  The  court  disallowed  two 
of  the  amendments  offered,  and  ordered  the  same  to  be 
stricken,  and  that  the  third  amendment  be  allowed  and  the 
case  retained  in  court ;  to  which  decision  of  the  court,  dis- 
allowing the  two  amendments  and  ordering  the  same  to  be 
stricken,  the  plaintiffs  excepted.  The  defendants  joined  hi 
the  plaintiffs'  bill  of  exceptions,  and  alleged  that  the  court 
erred  in  overruling  the  defendants'  objections  to  the  ttuid 
of  plaintiffs'  amendments,  and  in  allowing  the  samC)  and 
also,  in  overruling  defendants'  motion  to  dismiss  tiie  plain- 
tiffs' action. 

This  case  was  prematurely  brought  to  this  court,  aecorcKng 
to  the  provisions  of  the  4250th  section  of  the  Code.  The 
case  is  still  pending  in  the  court  below.  The  exceptions  to 
the  allowing  or  disallowing  of  the  amendments  to  the  plain- 
tiffs' declaration,  could  have  been  entered  on  the  record,  and 
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error  assigned  thereon,  if  the  case  should  hereafter  be 
brought  to  this  court  by  writ  of  error  at  its  final  termination 
in  the  court  below.  Although  there  was  no  motion  made 
here  to  dismiss  the  case,  still,  we  are  unwilling  to  establish 
the  precedent  of  hearing  cases  brought  here  in  violation  of 
the  express  provisions  of  the  statute,  the  more  especially  as 
there  are  quite  as  many  cases  brought  to  this  court  after  the 
final  termination  thereof  in  the  courts  below,  as  can  be  con- 
veniently heard  and  disposed  of  within  the  time  allowed  by 
law  for  that  purpose. 

Let  the  writ  of  error  be  dismissed. 


^ 

The  Central  Bailboad  and  Banking  Coicpant,  plaintiff  in 
error,  vs.  Thbodobe  J.  Perey,  defendant  in  error. 

(jACKtos,  Judge,  bATlBg  been  of  coanad,  did  not  presldt  In  this  case.) 

1.  Certificate  to  biU  of  exceptions  need  not  be  literally  as  in  the  Code; 
!f  the  same  in  substance,  it  is  sufficient. 

2.  One  who  has  a  railroad  ticket  and  is  present  to  take  the  train  at  the 
ordinary  point  of  departure,  is  a  passenger,  though  he  has  not  en- 
tered the  cars.  In  duties  toward  him,  directly  involving  his  safety, 
the  company  is  bound  to  extraordinary  diligence,  and  in  those  touch- 
ing his  convenience  or  accommodation,  to  ordinary  diligence. 

8.  The  rule  of  extraordinary  diligence  applies  to  the  receiving,  keeping, 
carrying,  and  discharging  of  passengers.  It  does  not  apply  to  pre- 
cautions adopted  to  prevent  them  from  being  left,  if  they  are  un- 
necessarily late  in  taking  their  places  after  full  and  fair  opportunity 
for  doing  so  safely  has  been  afforded. 

4.  In  giving  signals  to  tardy  passengers  who  have  needlessly  neglected 
to  board  the  train,  the  purpose  is  to  prevent  them  from  being  left  in 
consequence  of  their  own  want  of  promptitude.  Ordinary  dili- 
gence as  to  such  signals,  according  to  what  is  usual  on  like  occa- 
sions, in  like  circumstances,  is  required  on  both  sides— on  the  side 
of  the  company  in  giving  them,  and  on  the  side  of  passengers  in 
looking,  listening,  or  observing.  What  kind  of  signals  will  come 
up  to  such  ordinary  diligence,  by  what  means  to  be  made,  and  with 
what  degree  of  loudness  or  distinctness,  are  questions  for  the  jury 
and  not  for  the  court. 
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5.  Ordinarily,  the  place  to  board  a  train,  and  the  sole  place,  is  tiiat 
provided  by  the  oompany  for  the  purpose.  Whether,  under  the 
circumstances,  pursuit  with  the  intention  of  boarding  a  moving 
train,  could  properly  be  undertaken  at  all,  or  could  properly  be  con- 
tinued until  the  injury  was  received,  should  be  left  for  determina- 
tion by  the  Jury,  in  the  light  of  all  the  evidence. 

(I.  A  depot  and  track  used  in  common  by  two  chartered  railroad  com- 
panies (in  the  city  where  their  lines  connect),  though  belonging  to 
one  of  them  exclusively,  may  be  considered  as  belonging  to  each 
relatively  to  Its  own  operations  and  business.  Each  must  protect  its 
own  passengers  from  the  other's  negligence,  so  long  as  passengers 
are  in  their  proper  places,  but  not  when  they  are  out  of  place. 

Practice  in  the  Supreme  Court.  Certificate.  EailroadB, 
Diligence.  Before  Judge  Hill.  Bibb  Superior  Court. 
April  Term,  1876. 

Perry  brought  case  against  the  Central  Bailroad  and 
Banking  Company  for  damages  sustained  by  him,  on  the 
track  of  said  company,  through  the  negligence  of  its  agents 
and  employees. 

The  facts  were,  in  brief,  as  follows : 

On  the  13th  of  October,  1874,  plaintiflf  bought  a  ticket 
from  defendant,  at  the  city  of  Macon,  by  which  it  con- 
tracted to  convey  him  to  Savannah.  He  proposed  going 
on  the  night  freight  acconmaodation  train.  This  tnin 
was  composed  of  about  fourteen  freight  cars,  a  baggage 
car,  with  two  or  more  passenger  coaches  in  the  rear. 
It  was  some  two  hundred  yards  in  length  from  the  en- 
gine to  the  rear  end.  The  passenger  coaches  stood  under 
the  car-shed,  with  the  rear  end  of  the  last  coach  near  the 
ticket  oflSce.  Before  the  train  started,  and  after  purchase 
of  his  ticket,  plaintiff  engaged  in  conversation  with  a  friend 
on  the  floor  of  the  carnshed,  near  the  ticket  oflSce.  The 
train,  at  its  proper  time,  started  out,  without  his  observing 
either  its  motion  or  the  signals  given  for  departure.  He 
started  in  pursuit  of  the  train,  running  a  portion  of  the  way 
on  the  track.  When  he  reached  the  lower  end  of  the  car- 
shed,  and  while  in  the  gateway  leading  out  of  the  same,  he 
collided  with  the  engine  of  the  Macon  and  Augusta  Bail- 
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road  Company,  coming  into  the  car-ehed  over  the  track  of 
the  defendant.  This  engine,  with  the  train  thereto  attached, 
had  come  on  to  this  track  at  a  switch  outside  of,  and  about 
twelve  feet  from,  the  car-shed.  It  waited  at  a  point  some 
fifty  yards  from  the  switch,  as  was  its  custom,  until  defen- 
dant's train  pulled  out  and  passed  the  switch ;  it  then  started 
into  the  car-shed  to  take  its  place,  on  the  track  of  defendant, 
preparatory  to  its  departure.  It  was  in  the  execution  of 
this  moTement  that  the  collision  occurred,  in  consequence 
of  which  pUuntifi  lost  his  leg,  and  for  which  injury  this 
suit  was  brought.  Plaintiff,  in  the  excitement  of  the  chase, 
blinded  by  passing  from  a  lighted  car-shed  into  darkness, 
rushed  upon  the  pilot  of  the  mcoming  engine  without  ob- 
serving it  until  too  late.  This  engine  was  moving  at  the 
rate  of  about  three  miles  per  hour. 

The  jury  found  for  the  plaintiff  $5,000.00.  The  defen- 
dant moved  for  a  new  trial  upon  the  following,  among 
other  grounds : 

1st.  Because  the  court  erred  in  charging  the  jury  ^'  that 
when  a  passenger  has  bought  his  ticket,  then  the  railroad 
selling  the  ticket  enters  immediately  into  a  contract  with 
the  passenger ;  that  is,  the  relation  of  passenger  immediately 
commences.  If  Perry,  the  plaintiff,  bought  a  ticket,  until 
the  time  of  starting,  he  was  a  passenger,  and  it  was  its 
duty — ^that  of  the  railroad  company — to  see  that  he  was 
protected  in  his  right  as  a  passenger,  as  to  giving  signals 
and  such  other  matters  as  I  have  stated,. as  much  before 
starting  of  the  train,  as  it  was  after  starting." 

2d.  In  charging  as  follows:  ^Hhat  it  was  the  right  of 
Perry  to  have  the  proper  signals  given  by  the  railroad  com- 
pany bef ore^  starting  the  train,  so  that  they  would  be  known 
to  passengers  going  on  the  train ;  that  is,  such  signals  as 
passengers  would  take  warning  by  and  get  on  board  of  the 
train ;  that  is,  to  such  passengers  who  intended  going  on 
that  train,  but  who  had  not  got  on  the  train." 

8d.  In  charging  that  *^  the  object  of  these  signals  was  two- 
fold.    One  to  warn  passengers  to  get  on  the  train,  the  other 
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to  warn  persons  standing  around  to  get  out  of  the  way,  aad 
it  is  as  much  the  one  as  the  other." 

4th.  In  charging  the  jury,  ^^if  he,  phtintifi,  was  a  pas- 
senger waiting  for  these  signals  before  the  time  of  startiDg 
had  arrived,  he  had  a  right  to  wait,  and  it  was  the  compan/s 
duty  to  give  them  [the  signals]  to  advise  passengers  that  die 
hour  for  starting  had  arrived,  and  such  who  should  fail  to 
get  on  the  train,  in  the  absence  of  such  signals  being  given, 
had  a  right  to  run  after  the  train  if  there  was  a  reasonable 
certainty  of  overtaking  it.  Now,  these  are  such  signals  as 
extraordinary  diligence  requires  it,  the  railroad  company, 
to  make ;  that  is,  such  agnals  as  would  put  the  passenger 
on  notice  to  take  care  of  himself  and  get  on  the  train." 

5th.  In  charging  the  jury,  ^^  that  ordinarily  it  is  necessaiy 
for  the  whistle  to  blow  or  the  engine  bell  to  ring,  and  the 
conductor  to  say  ^  all  aboard,'  or  something  like  that,  but 
not  to  start  in  so  short  a  time  as  not  to  allow  passengers  time 
to  get  on  board.  I  say  these  two  modes  adopted  and  carried 
out  in  good  faith,  constitute  sufficient  diligence  on  the  part 
of  the  officers  of  the  road,  but  they  must  be  sufficiently  loud 
that  the  strange  passengers  could  hear  them,  and  know  it  was 
given  from  the  engine  of  the  train  that  was  to  carry  them; 
these  things  must  be  done  so  they  can  hear  the  signals.  It 
is  not  sufficient  to  blow  the  whistle  or  ring  the  bell,  but  it 
must  blow  loud  enough  to  let  the  strange  passengers  hear 
them,  and  know  that  it  was  the  engine  to  carry  that  train. 
That  must  be  done  in  mieh  a  manner  that  he  (the  passenger) 
may  know  that  it  is  his  signal  They,  the  passengers,  may 
or  may  not  regard  the  signal,  but  it  is  proper  for  them  to 
be  given,  in  order  that  they,  the  passengers,  may  do  so. 
Now,  I  will  leave  it  for  you  to  find  whether  these  signals 
were  complied  with  on  the  part  of  the  company,  in  the  way 
I  have  pointed  out" 

6th.  Because  the  court  erred  in  chaiging  the  jury  that, 
'4n  order  to  understand  this,  you  will  have  to  examine  the 
situation  of  the  train.     The  plaintiff  says  that  the  train  was  * 
composed  of  several  cars,  extending  out  beyond  the  dqpot 
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He  ckiiiis  farther,  that  it  passed  the  switch  to  the  left, 
Qome  forty  feet  beyond  the  ice-house,  making  some  seventy 
yards  from  the  depot,  and  from  there  to  where  the  plaintiff 
was  stondinfi^  would  make  an  additional  distance  the  length 
of  the  depot.  He  claims  further,  that  this  was  night,  with 
the  headlight  towards  the  river,  and  no  person  could  see.  it 
with  this  train  in  the  middle  of  the  track,  and  that  a  man 
in  the  depot,  from  hearing  the  bell,  could  not  tell  whether 
it  was  a  signal  from  the  engine  that  was  to  carry  this  train 
of  the  company*  Now,  I  say  it  (the  railroad  company)  was 
bound  to  give  these  signals,  so  that  the  passengers  could 
blow  that  it  (the  train)  was  ready  to  go,  and  although  given, 
if  not  given  in  such  a  way  as  to  put  the  passenger  on  notice, 
the  defendant  was  negligent." 

7th.  In  ehai^ging  as  follows :  "  I  charge  you  further,  gen- 
tlemen, if  these  signals  were  not  given ;  or,  if  given,  were 
not  given  so  he,  the  plaintiff,  could  hear  them,  or  if  he  did 
hear  them  and  could  not  know  they  were  the  signals  of  that 
train,  then  he  had  a  right  to  follow  the  train  (if  there  was 
any  reasonable  certainty  of  overtaking  and  getting  on  board) 
at  the  risk  of  the  defendant.  Understand  me,  gentlemen, 
in  getting  on  board  it  would  be  at  the  risk  of  defendant, 
but  if  it  gave  the  signals  in  the  proper  manner,  then  he 
followed  at  his  own  risk." 

8th.  In  charging  as  follows:  "if  they,  the  employees  of 
the  company,  failed  to  give  the  signals  and  the  plaintiff  was 
left,  it  was  negligence  on  the  part  of  the  road,  and  he  had 
a  right  to  try  and  overtake  it,  the  train,  if  he  could  reason- 
ably do  so,  at  its  risk — ^that  is,  of  the  company — and  if  he 
gets  hurt,  it  is  at  the  risk  of  defendant.  If,  after  giving  the 
signak  in  such  way  as  I  have  stated,  by  the  train,  the  plaint- 
i£E  had  the  right  to  get  there  at  his  own  risk." 

9th.  In  charging:  "if  a  man  comes  to  a  train  and  finds 
it  gone,  it  having  started  on  schedule  time,  it  is  his  fault ; 
and  if  he  attempt  to  follow  and  get  on  board,  it  is  at  his 
risk." 

10th.  In  chaiging :  "  if  you  find  the  signals  for  starting 
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were  not  properly  given,  and  believe  from  the  evidence  that 
plaintiff  saw  the  track  clear,  and  seeing  no  obstruction  on 
the  track  immediately  behind  the  departing  train,  he  had  a 
right  to  suppose  the  track  clear,  on  the  principle  that  two  bod- 
ies cannot  occupy  the  same  space  at  the  same  time,  and  if  the 
other  train  did  get  in  and  obstruct,  by  reason  of  anoth^ 
track  at  the  switch,  I  say  the  passenger  had  no  right  to 
know — ^that  is,  he  is  not  charged  with  knowing  that  the  train 
was  coming  this  way,  thus  obstructing  the  track  coming  in, 
and  a  passenger  comes  in  contact  with  it  without  any  knowl- 
edge of  its  being  there,  it  is  the  fault  of  the  Central  Bail- 
road,  and  the  Central  Bailroad  is  responsible  for  that  train." 

11th.  In  charging  as  follows:  "the  Central  Bailroad  has 
no  right  to  have  other  trains  on  its  track  so  soon  after  leav- 
ing as  that  passengers  cannot  overtake  its  train  within  a  rea- 
sonable distance,  and  get  on  in  safety  when  left  by  its  omis- 
sion to  give  signals." 

12th.  Because,  after  reading  to  the  jury  sections  3034 
and  2972  of  the  Code,  and  charging  as  follows:  "if  yon 
shall  believe  that  the  plaintiff,  by  ordinary  care  and  dili- 
gence, could  have  avoided  the  accident  to  himself  caused 
by  neglect  of  defendant,  he  has  no  right  to  recover,"  the 
court  erred  in  qualifying  that  principle  as  applicable  to  the 
facts  of  the  case,  by  adding  immediately  thereafter,  "I 
have  told  you  that  it  was  not  in  neglect  of  ordinary  care 
and  diligence  for  Perry  to  wait  for  the  signal  before  getting 
on  the  train.  I  charge  you,  secondly,  that  it  was  not  the 
want  of  ordinary  care,  if  the  proper  signals  were  not  given 
as  I  have  chai^^d,  if  he,  in  such  case,  followed  down  the 
track,  if  he  had  a  reasonable  certainty  of  overtaking  the 
train ;  but  if  you  find  that  there  was  some  fault  on  his  part, 
and  carelessness  in  running  down  the  track,  then  yon  may 
divide  the  damages  as  you  see  proper." 

The  motion  was  overruled,  and  the  defendant  excepted. 

When  this  case  was  called,  counsel  for  defendant  moved 
to  dismiss  the  writ  of  error  because  the  certificate  of  the 
judge  to  the  bill  of  exceptions  was  not  in  the  precise  fonn 
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prescribed  by  the  Btatnte.  It  stated  that  the  bill  of  excep- 
tions ^^is  tme,  and  contains  eyerything  necessary  to  a  clear 
understanding  of  the  errors  complained  of,"  instead  of  that 
the  bill  of  exceptions  ^^  is  tme,  and  contains  all  the  evi- 
dence material  to  a  clear  understanding  of  the  errors  com- 
plained of." 

The  motion  was  oyermled,  as  will  appear  from  the  opin- 
ion. 

E.  F.  Lton,  for  plaintiff  in  error. 

J.  &  J.  C.  SuTUERFOBD,  for  defendant. 

Blecklet,  Judge. 

1.  The  judge's  certificate  to  the  bill  of  exceptions  is  suffi- 
cient when  it  is  the  same,  in  substance,  as  that  laid  down  in 
the  Code.  It  need  not  be  in  the  same  words.  Thus,  if 
instead  of  declaring  that  the  bill  of  exceptions  ^^  is  true,  and 
contains  all  the  evidence  material  to  a  clear  understanding 
of  the  errors  complained  of,"  it  declares  that  the  bill  of  ex- 
ceptions ^^  is  true,  and  contains  everything  necessary  to  a 
clear  understanding  of  the  errors  complained  of,"  it  will  be 
free  from  any  valid  objection.  The  motion  to  dismiss  the 
writ  of  error  is,  therefore,  denied — Code,  §6. 

2.  When  a  person  has  purchased  his  ticket  and  arrived  at 
the  point  of  departure,  though  he  has  not  entered  the  cars, 
he  is  a  passenger,  and  while  waiting  for  the  train  to  set  out, 
he  is,  as  to  all  duties  of  the  company  towards  him  directly 
involving  his  safety,  entitled  to  extraordinary  diligence, 
and  as  to  all  duties  involving  merely  his  convenience  or 
accommodation,  to  ordinary  diligence. 

3.  If  the  carrier  has  used  all  proper  diligence  in  providing 
a  suitable  place  for  passengers  to  enter  the  cars,  and  has 
given  full  and  fair  opportunity  to  enter  the  cars  at  that 
place,  a  passenger  who  has  declined  to  enter  until  the  last 
moment,  is  entitled  only  to  usual  and  ordinary  diligence  in 
keeping  him  from  being  left.    The  rule  of  extraordinary 
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diligence  applies  only  to  the  receiving,  keeping,  oarrying 
and  discharging  of  paseengers.  It  does  not  apply  to  the 
precautions  to  be  taken  against  leaving  them  if  they  ai^ 
nnnecessarily  late  in  taking  their  plaoes,  after  f nil  and  fair 
opportunity  has  been  afforded  them  to  do  so.  Such  precau- 
tions are  for  the  convenience  or  accommodation  of  passen- 
gers, rather  than  for  tlieir  safety — Code,  section  2067. 

4.  Relatively  to  passengers  who  have  needlessly  lingered 
about  the  depot  and  neglected  to  board  the  train,  the  ob- 
ject of  giving  signals  is  to  keep  them  from  being  left.  The 
company,  in  giving  signals  to  them  for  that  purpose,  is  bound 
only  to  usual  and  ordinary  diligence ;  and  such  passengers 
are  themselves  bound  to  exercise  ordinary  care  and  attention 
in  looking  or  listening  for  and  observing  the  signals.  Pas- 
sengers who  trust  to  signals  to  avoid  being  left^have  a  right 
to  do  so,  but  they  are  to  be  understood  as  trusting  to  such 
as  are  made  in  like  circumstances,  and  on  like  occaaionB,  in 
the  exercise  of  ordinary  diligence.  What  are  such  signals, 
and  by  what  means  they  should  be  made,  and  with  what  de- 
gree of  distinctness,  or  loudness,  are  questions  for  the  jury, 
under  the  evidence,  and  not  for  the  court. 

6.  It  is  for  the  jury  to  say  whether  the  danger  of  pursuing 
and  boarding  a  train,  when  in  motion,  was,  under  the  cir* 
cumstances,  so  apparent  as  to  make  it  the  duty  of  the  pas- 
senger not  to  undertake  it,  or  to  desist  from  the  attempt 
before  he  was  injured.  Ordinarily,  a  railroad  company  has 
a  right  to  expect  that  passengers  will  get  on  and  off  at  the 
places  provided  for  them,  and  there  only.  It  cannot  be 
stated  as  a  proposition  of  law,  that  it  is  a  duty  to  keep  the 
track  clear  for  pursuers,  or  that  a  passenger  has  a  right  to 
chase  a  flying  train.  As  a  general  rule,  on  the  contrary, 
no  such  duty  or  right  exists ;  and,  for  the  sake  of  the  public, 
as  well  as  of  the  company,  it  is  better  they  should  not  exist. 

6.  A  railroad  company  which  allows  the  trains  of  another 
chartered  company  to  use  its  depot,  and  run  over  a  short 
section  of  its  track  for  approaching  and  leaving  the  d^>ot, 
must  protect  its  own  passengers  who  are  themselveB  not 
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ont  of  place,  against  injury  from  the  trains  of  such  other 
company.  But  if  a  passenger,  by  reason  of  his  own  want  of 
promptitude  in  boarding  a  train,  be  out  of  his  proper  place 
when  so  injured,  the  company,  whose  passenger  he  is,  is  not 
liable  for  any  negligence  which  is  exdusiyely  the  negligence 
of  the  other  company.  Both  companies  being  chartered,  the 
depot  and  track  of  either,  when  used  in  common  at  the  point 
of  connection,  may  be  considered  the  depot  and  track  of 
each,  relatively  to  its  own  operations  and  business.  The 
ease  is  not  like  that  in  49  (rd,,  855. 
Judgment  revened* 


Andbew  J.  LovELADT,  plaintiff  in  error,  vs.  John  Hocken- 

HULL,  defendant  in  error. 

A  ctrHorari  not  marked  "filed  in  office/'  nor  ever  in  the  office  of  the 
clerk  of  the  superim*  court,  nor  ever  in  the  posseselon  of  the  clerk  at 
all,  is  not  an  office  paper  ao  as  to  be  established  by  copy,  ir^stanter, 
on  motion,  under  section  39S0  of  the  Code.  Though  sanctioned  by 
the  Judge  at  chambers  and  handed  to  the  plaintiff,  it  is  his  priTate 
property  untO  it  gets  to  the  clerk,  and,  if  mislaid  or  lost,  it  can  only 
be  established  by  copy,  as  any  other  private  property  belonging  to 
him. 

Practice  in  the  Superior  Court.  Lost  Papers.  Before 
Judge  Knioht.  Pickens  Superior  Court.  September  Term, 
1876. 

Beported  in  the  opinion. 

Thomas  F.  Gbeeb  ;  W.  T.  Day  ;  W.  H.  Simmons,  for 
plaintiff  in  error. 

H.  L.  Patfebson,  for  defendant. 
jACKeoN,  Judge. 

This  was  a  motion  to  establish  a  lost  certiorcMri  as  an  office 
paper.    The  oertioraH  had  never  been  filed  in  the  office  of 
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the  clerk  of  the  superior  court  of  the  said  county  of  Pick- 
ens, or  been  in  his  possession,  but  had  been  sanctioned  by 
the  judge  of  the  superior  court,  and  was  handed  by  plaintiff's 
attorney  to  one  Faulkner  with  instructions  to  hand  the  same 
to  the  clerk  of  said  court ;  and  it  further  appears,  that  said 
Faulkner  handed  said  certiorari  to  a  small  boy — son  of  Mr. 
Wm.  Tate — with  instructions  to  deliver  the  same  to  his 
father  (Mr.  Tate),  to  be  by  him  handed  to  said  clerk.  It 
further  appears  that  said  boy  lost  the  said  certiorari.  The 
motion  to  establish  said  copy  as  an  office  j^aper  was  resisted 
by  counsel  for  plaintiff  in  error  on  the  ground  that  it  was 
not  an  office  paper,  it  never  having  been  filed  in  the  clerk's 
office,  or  placed  in  the.  custody  or  possession  of  the  clerk. 

The  court  overruled  the  objection,  and  passed  an  order 
establishing  the  copy,  in  lieu  of  the  lost  original  certiorari^ 
as  an  office  paper.  The  defendant  excepted,  and  the  single 
question  is,  was  the  certiorari^  under  these  circumstances,  an 
office  paper? 

If  an  office  paper,  it  could  have  been  established  in  this 
summary  proceeding ;  if  not,  as  a  private  paper,  it  could 
not— Code,  §§8980,  4062. 

This  paper  never  reached  the  office  of  the  clerk ;   it  was 

never  marked  "  filed  in  office  "  by  him ;  indeed,  it  was  never 

in  his  personal  possession,  or  in  the  office  of  the  court  at  all. 

How,  then,  could  it  be  an  office  paper  ?    Moreover,  it  was 

the  fault  of  the  party  complaining,  himself,  that  it  never 

reached  the  court  or  the  clerk.  If  he  entrusted  it  to  those  who 

took  no  reasonable  care  of  it,  it  is  his  iwalt-^oigilafUtbue 

non  dormientihue,  etc.y  is  applicable  to  all  such  confiding  liti- 
gants. 

Judgment  reversed. 
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Maboabet  C.  Flewellen  et  o^.,  plaintiffs  in  error,  V8,  Theo- 
dore S.  Fontaine  et  al.j  defendants  in  error. 

As  a  general  rule,  a  court  of  equity  will  not  be  active  in  carrying  into 
effect  an  agreement,  the  object  of  which  is  to  protect  certain  prop- 
erty from  a  Judgment  lien  to  which  It  was  justly  subject,  but  will 
leave  the  parties  where  it  finds  them. 

Equity.    Debtor  and  Creditor.    Before  Judge  Kiddoo. 
Quitman  Superior  Court.     May  Term,  1876. 

Beported  in  the  decision. 

A.  Hood,  for  plaintiffs  in  error. 
John  T.  Clabke,  for  defendants. 
"Wabneb,  Chief  Justice. 

The  complainants  filed  their  bill  against  tlie  defendants, 
with  a  prayer  for  relief  and  injunction,  upon  the  allegations 
contained  therein.  On  the  trial  of  the  case,  the  jury,  under 
the  charge  of  the  court,  found  a  verdict  in  favor  of  the  de- 
fendants. A  motion  was  made  for  a  new  trial  on  the  various 
grounds  of  error  alleged  therein,  which  was  overruled  by  the 
court,  and  the  defendants  excepted. 

The  case  as  made  by  the  complainants'  bill,  and  the  evi- 
dence in  the  record,  is,  in  substance,  as  follows :  That  in 
January,  1871,  James  T.  Flewellen,  the  husband  and  father 
of  complainants,  obtained  a  homestead  exemption  in  certain 
described  lands,  known  as  the  Shorter  place,  in  Quitman 
county,  for  the  benefit  of  his  wife  and  children ;  that  prior 
to  obtaining  said  homestead  exemption,  the  said  Flewellen 
had  executed  a  mortgage  upon  said  Shorter  plantation,  to- 
wit :  on  the  1st  day  of  February,  1868,  to  secure  the  pay- 
ment of  a  promissory  note  of  that  date,  due  one  day  there- 
after, for  the  sum  of  $11,805.50,  payable  to  the  executors  of 
John  Fontaine,  deceased ;  that  there  was  a  judgment  in  favor 
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of  Baldwin  &  Co.  against  said  Flewellen,  for  the  sum  of 
$14,233.93  principal,  and  $1,788.80  for  interest  up  to  the  8d 
of  May,  1867,  the  date  of  that  judgment,  which  constituted 
a  prior  lien  on  the  Shorter  plantation  than  the  mortgage  to 
the  executors  of  Fontaine ;  that  on  the  first  Tuesday  in  April, 
1874,  all  of  the  Shorter  plantation  was  sold  by  the  sheriff, 
except  the  homestead  exemption,  and  the  proceeds  thereof 
applied  to  the  payment  of  said  judgment  lien,  leaving  a 
balance  due  thereon  of  upwards  of  $8,000.00,  which  land 
was  purchased  at  said  sheriff's  sale  by  T.  8.  Fontaine,  who 
has  the  sheriffs  deed  therefor.  It  also  appears  in  the  record 
that,  on  the  3d  of  November,  1871,  Flewellen  and  T.  8.  Fon- 
taine, one  of  the  executors,  entered  into  an  agreement  in 
writing  by  which  it  was  stipulated  that  Flewellen,  for  him- 
self and  wife,  should  convey  to  T.  S.  Fontaine  the  entire 
interest  of  the  homestead  in  said  Shorter  plantation  for  the 
consideration  of  $3,000.00,  to  be  paid  by  the  said  T.  8.  Fon- 
taine, and  that  the  said  T.  S.  Fontaine  should  proceed  to 
foreclose  said  mortgage  on  all  the  land  covered  by  it,  sell 
and  bid  off  the  same  at  the  mortgage  sale ;  and  the  said  Fon- 
taine further  agreed  then  to  sell  and  convey  all  of  said  land 
so  purchased  to  said  Flewellen  as  trustee  for  his  wife,  pro- 
vided he,  the  said  Flewellen,  should  pay  to  him,  the  said 
Fontaine,  $10,000.00  punctually  on  the  1st  of  December, 
1873 ;  but  if  the  said  $10,000.00  should  not  be  paid  on  the 
said  Ist  day  of  December,  1873,  or  tendered  in  payment  by  said 
Flewellen,  then  that  the  said  Fontaine  might  keep  the  pos- 
session of  said  lands,  and  be  at  liberty  to  sell  the  same  to  any 
other  person.  It  appears  from  the  evidence  of  Flewellen, 
that  after  this  written  agreement  was  made,  Fontaine  and 
himself  entered  into  a  parol  agreement  that  if  he  ^ould,  at 
any  time,  sell  said  Shorter  plantation  before  December,  1878, 
for  any  sum  over  and  above  $10,000.00,  the  said  Fontaine 
agreed  to  pay  him  the  excess  as  trustee  for  his  wife,  and 
that  he  did  sell  the  same,  as  the  agent  of  Fontaine,  to  Gteen 
&  Malthrop  for  $15,000.00,  and  the  complainant  in  her  bill 
claims  that  excess  as  oM^i  que  trust  under  her  homestead 
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claim  in  the  land.  The  consideration  mentioned  in  the  deed 
oonyejing  the  homestead  to  Fontaine  is  $8,000.00,  with  a 
covenant  of  warranty  as  to  title.  The  complainant  alleges 
in  her  bill  that  this  $3,000.00  for  the  homestead  was  never 
paid  by  Fontaine.  Upon  this  material  point  in  the  case, 
the  evidence  is  conflicting.  The  three  notes  for  $1,000.00 
each,  attached  to  the  defendants'  answer,  signed  by  Fontaine, 
payable  to  the  order  of  Flewellen,  and  which  were  shown 
to  have  been  indorsed  and  negotiated  by  him,  were  proved 
to  have  been  given  for  the  homestead,  and  paid  by  Fontaine 
when  dne.  Flewellen  does  not  deny  in  his  testimony  that 
he  got  the  $3,000.00  from  Fontaine,  but  says  it  was  advanced 
to  him  to  obtain  supplies  to  run  the  Shorter  plantation,  and 
that  he  expended  nearly  all  of  it  in  taking  np  liens  for  ad- 
vances made  in  the  year  1871,  to  enable  him  to  open  a  new 
aooonnt  with  the  merchants  for  1873,  and  that  none  of  it 
went  to  his  wife  and  children  in  payment  for  the  homestead 
land.  It  also  appears  from  the  evidence  in  the  record  tliat 
the  reason  the  land  was  not  sold  under  the  mortgage,  as 
agreed  to  be  done,  was  because  Flewellen  filed  a  bill  in  his 
own  name  enjoining  said  sale,  and  when  that  bill  was  dis- 
missed, he  procured  the  present  bill  to  be  filed  by  the  com- 
plainants enjoining  the  sale,  so  that  Fontaine,  the  defendant, 
has  never  had  the  opportunity  to  sell  said  lands  under  the 
agreement. 

It  is  quite  apparent,  we  think,  on  the  face  of  this  transac- 
tion, as  disclosed  in  the  record,  that  the  main  object  and 
purpose  of  the  parties  in  making  the  alleged  agreements  set 
f  orth^  was  to  secure  Fontaine's  mortgage  lien  on  the  Shorter 
plantation,  as  well  as  to  protect  the  homestead  exemption 
thereon  from  the  prior  lien  of  the  judgment  creditors  of 
Flewellen  under  the  Baldwin  &  Co.  ju^ipnent,  which  had 
been  obtained  against  him,  and  then  to  secure  the  entire 
property  to  the  complainant  in  trust,  as  against  the  existing 
judgment  creditors  of  her  husband.  In  such  cases,  as  a  gen- 
eral rule,  courts  of  equity  wiU  not  be  active  in  granting  re- 
lief to  either  party,  but  will  leave  them  where  it  finds  them, 
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ae  the  jury  did  in  this  case.  There  being  no  substantial  er- 
ror in  the  charge  of  the  court  in  view  of  the  facts  disclosed 
in  the  record,  and  the  presiding  judge  before  whom  the  case 
was  tried  being  satisfied  with  the  verdict,  we  will  not  inter- 
fere with  the  exercise  of  his  discretion  in  overruling  the 
motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


The  East  Home  Towk  Company  et  al.y  plaintifEs  in  error, 
V8.  GusTAVus  W.  Naole  et  (d,j  defendants  in  error. 

1.  The  owners  of  a  bridge,  and  of  a  franchise  to  use  it  as  a  public  toU- 
bridge,  having  caused  themselves  to  be  incorporated  as  a  land  com- 
pany to  deal  in  real  estate,  and  having  brought  the  bridge  in  as  a 
part  of  the  capital  stock,  the  corporation  accepting  the  same,  and 
using  it,  under  the  franchise,  as  a  toll-bridge,  a  majoritj  in  number 
of  such  original  corporators  may,  while  not  owning  stock  enough  in 
the  corporation  to  control  the  corporate  conduct,  but  owning  a 
minority  of  the  shares,  maintain  a  bill  to  enjoin  the  corporation  from 
opening  the  bridge  to  the  public  as  a  free-bridge  and  ceasing  to  de- 
mand toll;  the  complainants  making,  by  their  bill,  a  case  of  injury 
to  the  revenues  of  the  corporation  and  to  the  market  value  of  the 
stock,  and  of  consequent  loss  to  themselves,  asincident  to  separating 
the  use  of  the  bridge  from  the  use  of  the  franchise  to  take  toU. 

2.  When  the  stockholders  in  a  corporation  are  not  numerous,  and  the 
minority  complain  by  bill  of  the  votes  and  motives  of  the  majority, 
and  of  the  corporate  conduct  consequent  thereon,  it  is  not  improper 
that  all  the  stockholders,  as  weU  as  the  corporation,  be  miide 
parties. 

8.  When  a  demurrer  for  improper  parties  groups  three  of  the  defend- 
ants as  within  the  same  objection,  and  two  of  them  are  clearly 
proper,  the  third  being  doubtful,  the  demurrer  should  be  overruled. 

Equity.  Parties.  Corporations.  Boads  and  Bridges. 
Before  Judge  Undebwooix  Hoyd  Superior  Court.  July 
Adjourned  Term,  1876. 

Nagle  et  al.  filed  their  bill  against  the  East  Borne  Town 
Company  et  oLj  making,  substantially,  the  following  case  : 
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On  December  19th,  1872,  complainants,  Nagle,  Smith, 
trustee,  Adams,  and  defendant,  Cothran,  petitioned  the 
superior  court  that  they  be  incorporated  under  the  name  of 
"  The  East  Rome  Town  Company,"  for  the  purpose  of  buying 
and  selling  real  estate,  and  laying  off  and  dividing  the  same 
into  lots,  streets,  alleys,  parks,  etc.,  and  for  the  purpose  of 
building  upon,  improving,  renting  and  leasing  the  same. 
The  landed  estate  of  said  company  then  consisted  of  '^  that 
property  adjacent  to  the  city  of  Rome,  known  as  the  Long 
Farm,"  and  a  small  strip  of  lot  number  284  adjacent  thereto ; 
also,  certain  bridge  property  and  privileges  connecting  the 
real  estate  vrith  the  city  of  Some.  At  the  January  tenn, 
1873,  the  proper  order  was  granted  incorporating  peti- 
tioners, and  they  immediately  commenced  business  under 
the  charter. 

These  corporators  had  previously  (to-wit :  on  December 
3d,  1872)  applied  to  the  commissioners  of  roads  and  revenues 
of  Floyd  county,  to  have  the  bridge  above  referred  to  es- 
tablished and  declared  to  be  a  public  bridge,  and  prayed  that 
the  rates  of  toll  and  the  amount  of  the  bond  required  by 
law  be  fixed.  The  prayer  of  the  petitioners  was  granted,  and 
the  order  as  to  bond  etc.,  complied  with. 

At  the  time  the  charter  was  granted,  Nagle  owned,  and 
now  ovnis,  sixty-two  shares  of  stock  in  said  company ; 
David  Adams  then  owned  one  hundred  and  sixteen  shares, 
and  now  owns  ninetynseven  shares ;    Smith,  trustee,  then 

owned,  and  -new  owns shares ;    Cothran  then  owned 

shares,  and  afterwards  acquired shares,  so  that  he 

became  the  owner  of  two  hundred  and  thirty-two  shares  ; 
complainant,  Branham,  afterwards  became  the  owner  of 
thirty-four  shares.  The  company  was  stocked  at  $50,000.00, 
consisting  of  five  hundred  shares  a/t  $100.00  per  share, 
though  the  real  cost  of  the  property,  including  the  bridge, 

was  only  about  $ .    Cothran  has  transf^i^d  his  stock, 

either  as  collateral  security,  or  in  some  other  way,  to  the 
defendant,  Brower.    In  June,  1876,  Brower  and  Foache 

ai 
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requested  Adams  to  call  a  meeting  of  the  Btockholdere  of 
the  East  Rome  Town  Company.  The  call  was  made,  and 
the  meeting  held  on  the  22d  of  that  month.  There  were 
present  at  that  meeting,  Brower,  representing  his  own  stock 
and  that  of  Fonche,  Adams  and  Nagle.  Thus  representing 
a  majority  of  the  stock,  Brower  passed  a  resolution  to  de- 
clare said  bridge  free  to  the  pablic  after  July  Ist,  1ST6, 
daring  the  pleasure  of  the  company,  by  which  was  meant 
during  the  pleasure  of  Brower  and  Fouche,  they  having 
conceived  the  idea  that  those  representing  a  majority  of  said 
stock  had  the  right  to  give  said  bridge  to  the  public,  regard- 
less of  the  interest  of  complainants  in  the  same.  Complain- 
ants insist  that  the  bridge  is  a  part  of  the  property  of  the 
company,  may  be  sold  at  a  reasonable  price,  but  cannot  be 
given  away  without  their  consent. 

The  bill  then  proceeds  to  give,  at  length,  the  motives  of 
Brower  and  Fouche,  to  cliarge  confederation  between  them, 
and  to  ask  discovery,  all  of  which  is  immaterial  here. 

The  prayer  was  that  Brower  and  Fouche  be  restrained 
from  opening  said  bridge  to  the  public  as  free,  that  the 
complainants  have  general  relief,  and  that  the  writ  of  sub- 
poang  issue  to  Brower,  Fouche  and  Cotliran. 

Complainants,  by  an  amendnae 
Town  Co.,  as  a  corporation  and  as 
defendant,  and  chai^^ed  substantia 

All  the  stockholders  of  said  coi 
bill,  and  there  are  no  others  excej 
stock  claimed  by  said  Brower  belt 
There  is  no  board  of  directors  ant 
charter  or  by-laws.  The  East  I 
the  bridge,  cost  about  $26,000.(K 
the  toll-house,  cost  $8,000.00  or 
1875  the  bridge  produced  a  net  in 
such  income  is  still  steadily  incret 
expended  $200.00  in  improving 
greater  travel  over  the  bridge. 

The  defendants  demurred  upon 
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1.  Because  there  is  no  equity  in  the  bill. 

2.  Because  the  complainants  do  not  present  such  a  case 
as  entitles  them  to  discovery. 

8.  Because  the  defendants,  Brower,  Cothran  and  Fouche, 
as  individuals,  are  not  proper  parties  to  the  bill. 

The  demurrer  was  overruled,  and  the  defendants  ex- 
cepted. 

Dabney  &  Fouche  ;  E.  K.  Broyles,  for  plaintiffs  in  error. 

C.  BowELL ;  Wright  &  Featherston,  for  defendants. 

Bleckley,  Judge. 

1.  Where  the  owners  of  a  bridge,  and  of  a  franchise  to 
use  it  as  a  public  toll-bridge,  owned,  also,  certain  lands  in 
the  neighborhood,  and  had  themselves  incorporated  under 
the  name  of  the  East  Borne  Town  Company,  "  for  the  pur- 
pose of  buying  and  selling  real  estate,  and  laying  off  and 
dividing  the  same  into  lots,  streets,  alleys,  parks  etc.,  and 
for  the  purpose  of  building  upon,  improving,  renting  and 
leasing  the  same,"  the  bridge  went  into  the  business,  prima 
fo/cie^  as  a  toll-bridge,  and  not- as  a  free-bridge.  Those 
holding  a  majority  of  the  stock  in  the  corporation  have  no 
right,  contrary  to  the  will  of  a  majority  in  number  of  the 
original  corporators,  to  whom  the  bridge  franchise  was 
granted,  to  throw  open  the  bridge  to  the  public,  make  it  a 
free-bridge,  and  thus  diminish  the  revenues  of  the  corpora- 
tion, impair  the  value  of  the  stock  remaining  in  the  hands 
of  the  complaining  corporators,  and  make  barren  the  bridge 
franchise  for  the  time  being.  If  the  bridge  franchise  vested 
in  the  corporation  by  reason  of  the  individuals  to  whom  it 
was  granted  being  afterwards  incorporated,  it  is  the  duty  of 
the  corporation  to  use  it  in  connection  with  the  bridge, 
while  it  can  be  used  profitably.  If,  on  the  contrary,  the 
legal  title  to  the  franchise  remained  in  the  persons  to  whom 
it  was  granted,  and  only  the  legal  title  to  the  bridge  is  in 
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the  corporation,  even  then  the  use  of  the  two  together 
would  be  necessary  to  can^  oat  some  of  the  pnrpoBee  which 
seem  to  have  been  contemplated  when  the  corporation  wa« 
created.  The  corporation  having,  in  fact,  exercised  the 
franchise,  that  is  evidence  that  the  franchise  was  int^ided  to 
be  preserved.  Wherever  the  legal  title  to  it  may  be,  the 
equity  of  the  case  is,  that  the  bridge  and  the  franchise,  iot 
practical  working,  shall  remain  togetlier.  The  corporation 
should  either  coutinne  to  ose  the  franchise,  or  sarrender  the 
bridge  to  the  complainants,  so  that  they  may  use  it ;  there 
being  as  little  to  indicate  that,  in  making  the  bridge  corporate 
property,  there  was  an  intention  to  destroy  the  franchise  as 
that  there  was  an  intention  to  destroy  the  bridge. 

2.  3.  The  bill  is  not  demurrable  becanseof  the  joinderof 
three  individuals  with  the  corporation  aa  def^idants,  one  of 
these  being  one  of  the  original  grantees  of  the  bridge  fran- 
chise, and  one  of  the  cmginal  corporators,  and  the  other  two 
being  stockholders  in  the  corporation  who  control  a  major- 
ity of  the  whole  stock,  and  who  are  oo-opeiatiog  in  wielding 
the  power  of  the  corporation.     Where  the  stockhotderB  ia 
a  corporation  are  not  numerous,  and  the  minoritr  (in  votinj; 
power)  complain,  by  bill,  of  th< 
majority,  and  of  the  corporate  ( 
it  is  not  improper  that  all  the  el 
The  original  grantee  and  corpoi 
now  appearing  on  the  books  as 
hia  shares  (if,  in  fact,  he  still  on 
of,  and  to  be  controlled  by,  one 
propriety  of  bis  being  a  par^  t 
as  the  other  defendants  are  all 
murrer  does  not  separate  him  fi 
defendants,  but  objects  to  all  tl 
misjoinder  of  parties  was  propc 

Judgment  affirmed. 
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Joel  W.  Perry,  administrator  de  bonis  non^  plaintifE  in 
error,  vs.  John  B.  Mulligan,  defendant  in  error. 

1.  The  safficiency  of  the  bond  in  attachment  cases,  in  respect  to  the 
solTency  of  the  surety,  is  matter  primarily  for  the  consideration  of 
the  officer  issuing  the  same,  and  not  for  the  superior  court  on  the 
trial  of  the  cause,  especially  where  the  defendant  has  received  no- 
tice of  the  suit,  and  has  pleaded  to  the  merits. 

%,  After  a  party  has  taken  and  enjoyed  large  benefits  from  an  award, 
it  is  too  late  for  him  to  object  thereto,  on  the  ground  that  his  agent 
had  no  written  or  other  legal  authority  to  bind  him  by  the  submis- 
sion. 

3.  The  declaration  in  attachment  may  be  amended  by  striking  out 
"Georgia,  Decatur  county,"  and  inserting  "  Georgia,  Early  county," 
the  true  veiiue  of  thecauae  being  Early  county,  and  the  trial  pending 
therein. 

4.  If  part  of  the  answer  to  an  interrogatory  be  read  by  the  party  who 
sued  out  the  interrogatories,  he  should  read  at  least  all  of  that  an- 
swer; but  if  the  other  side  afterwards  read  all  the  answers,  and  the 
right  to  conclude  the  argument  does  not  turn  on  his  being  forced  to 
do  so,  no  harm  will  have  been  done,  and  a  new  trial  will  not  be 
granted  on  an  error  which  proved  to  be  harmless. 

5.  One  party  to  the  record  is  not  a  competent  witness  to  prove  transac- 
tions touching  the  issue  in  the  case,  between  himself  and  the  other 
party  who  is  dead.  If  such  party  be  o£fered  as  a  witness  by  the 
other  side,  and  be  examined  only  in  respect  to  matters  which  did 
not  transpire  between  the  witness  and  the  deceased,  while  the  cross- 
examination  should  be  full  in  respect  to  the  matters  so  inquired 
about  on  the  direct  examination,  it  should  not  operate  as  a  license 
to  the  party  examined  to  testify  to  transactions  which  took  place 
between  him  and  deceased,  such  as  delivery  of  property,  and  pay- 
ment of  money,  to  deceased  in  compliance  with  an  award,  the  deliv. 
ery  and  payment  being  vital  issues  in  the  case. 

6.  If  the  agent  of  the  dead  party  has  been  examined  as  a  witness  in 
the  case  by  interrogatories,  the  other  parfy  may  testify  in  respect  to 
transactions  between  himself  and  such  agent,  though  the  agent  be 
dead  at  the  time  of  the  trial. 

7.  A  new  trial  should  not  be  granted  on  newly  discovered  evidence 
which  is  not  admissible  and  could  not  affect  the  merits  of  the  case. 

8.  The  charge  to  the  effect  that  the  whole  issue  in  the  case  was  confined 
to  compliance  or  non-compliance  with  the  award,  and  that  neither 
party  could  go  behind  it,  under  the  facts  of  this  case,  was  right. 

9.  The  court,  in  a  civil  case,  may  receive  the  verdict  in  the  absence  of 
the  defendant  and  his  counsel,  especially  if  they  were  called  into 
court  before  the  verdict  was  received,  and  did  not  respond. 
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AttachmeDt.  Eetoppel.  Amendment.  Evidence.  New 
Trial.  Arbitrament  and  Award.  WitneBa.  Intem^atonM. 
Practice  in  the  Superior  Court.  Before  Hebbebt  Fibldbb, 
Esq.,  Jndge  pro  hoc  vice.  Early  Superior  Court.  April 
Term,  1876. 

Eeported  in  the  opinion. 

E.  C.  BowEB,  by  Z.  D.  Haeriboit,  for  plaintiff  in  error, 

A.  Hood  ;  J.  C.  Bdthebfobd,  for  defendant. 
Jackson,  Judge. 

B.  W.  KeatOD,  about  the  close  of  the  war,  thinking  he 
had  to  leave  the  state  on  account  of  apprehension  of  dan- 
ger from  the  federal  power,  sold  hie  plantation  and  stock 
thereon,  to  Mulligan,  for  $12,000  in  gold.  Shortly  there- 
after, he  became  dissatisfied  with  the  trade,  and  through  K 
O.  Keaton,  hie  father  and  agent,  the  mattere  in  dispute  be- 
tween himself  and  Mulligan  were  referred  to  arbitrator. 
They  made  an  award  whereby  B.  "W.  Keaton  was  to  return 
to  the  plantation  and  retain  what  of  personalty  was  on  it, 
and  Mulligan  was  to  account  for  what  he  had  sold  off  the 
place — he  having  had  a  largt 

hie  occupation  of  the  place,  ai 
After  the  award,  it  appears  t 
himself  of  the  plantation  a 
refused  to  pay  the  f;l,800.0C 
gan,  on  Uie  ground  that  the  \ 
him,  or  that  sold  accounted 
Mulligan  sued  for  the  moi 
plantation,  and  filing  a  dech 
hearing  the  jury  found  for 
W.  Keaton  having  died  pt 
Perry,  moved  for  a  new  trial 
was  overruled,  and  the  defei 
1.  The  first  error  aasigned 
made  that  the  surety  on  the 
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oonrt  below  refused  to  strengthen  it.  We  think  that  this  is 
matter  for  the  officer  who  issued  the  attachment  under  our 
Ck)de,  section  3271,  and  we  have  so  ruled  in  66  Ga.j  454. 
Besides,  the  party  had  appeared  and  was  fighting  the  case 
on  the  merits,  and  had  been  for  years.  Certainly  this  was 
no  ground  at  all  for  a  new  trial  of  the  case  on  its  merits. 

2.  The  next  error  assigned  is,  that  B.  O.  Keaton  had  no 
written  or  other  legal  authority  to  bind  B.  W.  Keaton  by 
the  submission,  and  hence  the  award  was  illegal.  As  B. 
W.  Keaton  had  received  property  and  enjoyed  benefits  under 
this  award,  we  think  that  it  did  not  lie  in  his  mouth  to  ob- 
ject to  the  submission  on  any  ground  in  respect  to  want  of 
authority  in  his  agent  to  submit  the  case.  He  ratified  the 
submission  by  reaping  fruits  from  the  award. 

3.  Again,  it  is  objected  that  the  court  allowed  the  plain- 
tiff, in  reading  interrogatories  and  their  answers,  to  read 
only  a  part  of  one  answer  to  one  question.  We  think  that 
this  was  wrong,  but  as  the  defendant  afterwards  read  it  all, 
and  as  he  did  not  thereby  lose  the  conclusion  of  the  argu- 
ment, having  himself  introduced  much  evidence,  it  turned 
out  to  be  a  harmless  error,  and  affords  no  legal  reason  for  a 
new  trial. 

4.  The  court  also  allowed  the  declaration  in  attachment 
to  be  amended  by  striking  out  of  the  venue  thereof,  "  Geor- 
gia, Decatur  county,"  and  inserting  in  lieu  thereof,  "  Geor- 
gia, Early  county,"  the  county  intended  to  be  originally 
inserted,  and  where  the  attachment  was  pending,  and  to 
which  it  had  been  regularly  returned.  We  think  that  the 
court  did  right. 

5.  The  defendant  introduced  the  plaintiff  as  a  witness, 
and  examined  him  about  a  certain  advertisement  of  the 
property  he  had  sold  while  in  possession  of  the  place,  but 
in  the  direct  examination  never  alluded  to  any  transaction, 
or  occurrence,  or  conversation  about  the  business  between 
the  intestate  and  the  plaintiff.  On  the  cross-examination, 
the  plaintiff  was  allowed  to  testify,  over  defendant's  objec- 
tion, about  various  transactions  between  the  deceased  and 
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himself,  and  swore  that  he  delivered  much  property,  indeed, 
all  that  was  unsold,  to  defendant's  intestate,  and  paid  de- 
fendant's intestate  the  money  value  of  that  sold  by  him. 
This  went  to  the  vitals  of  the  case.  The  question  in  dis- 
pute was,  had  Mulligan  returned  the  unsold  personalty  to 
Eeaton,  and  paid  him  for  the  part  sold  ?  He  was  pennitted 
to  testify  to  this  point,  and  thus  to  prove  his  whole  case, 
when  the  other  party  to  the  transaction  was  dead  and  could 
not  confront  him.  It  is  clear  that  he  could  not  offer  him- 
self as  a  witness  to  prove  this ;  the  question  is,  can  he,  when 
the  other  side  put  him  up  to  prove  by  him  matters  outside 
of  any  conversation  or  deiding  between  the  two  parties,  go 
himself,  therij  into  that  forbidden  and  illegal  field  into  which 
he  could  not  have  entered  otherwise?  He  had  a  right  to 
explain  fully — ^to  the  utmost  extent — the  whole  business 
about  which  he  was  interrogated  directly ;  but  we  think  that 
he  could  not  prove  the  delivery  of  property  to  defendant,  or 
the  payment  of  money  to  him,  no  question  on  the  dired;  ex- 
amination having  been  asked  him  on  either  point.  Especially 
must  this  be  so,  when,  as  in  this  case,  defendant  offered  not 
to  introduce  the  advertisement  about  which  plaintiff  had 
testified,  and  to  withdraw  him  altogether  as  a  witness.  We 
think  that  the  court  erred  in  giving  this  latitude  to  the  cross- 
examination  of  the  plaintiff  by  his  own  counsel,  especially 
as  the  court  did  not  allow  defendant  to  withdraw  him  as  a 
witness  under  the  facts  in  the  record.  This  ruling  does  not 
conflict  with  the  principle  heretofore  decided  in  18  (ra.,  573, 
S3  Ga.y  154,  26  Ga.y  537,  and  others,  that  a  witness  exammed 
in  chief  on  one  point  may  be  cross-examined  on  all.  Those 
cases  rule  that  he  may  be  cross-examined  on  all  legal  points, 
to  which  it  was  legal  to  examine  him,  and  which  he  was 
competent  to  prove.  There  was  evidence  tending  to  show 
that  Mulligan  had  complied,  on  his  part,  with  the  award 
outside  of  his  own  testimony ;  but  the  evidence  on  the  point 
was  conflicting,  and  we  cannot  say  what  might  have  been 
the  verdict,  if  this  illegal  testimony  of  the  plaintiff,  directly 
to  the  point  in  issue,  had  been  excluded.    This  testimony 
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may  have  made  the  verdict,  and  we  must  grant  a  new  trial 
oa  this  ground. 

6.  B.  O.  Eeaton,  the  agent  of  B.  W.  Keaton,  the  intes- 
tate, also  was  dead  at  the  trial,  and  Mulligan  was  examined 
as  to  payments  made  to  him  as  agent ;  but  inasmuch  as  his, 
B.  O.  Keaton's,  interrogatories  were  in  court,  and  he  had 
been  fully  examined  in  the  case,  we  can  see  no  objection  to 
Mulligan  being  also  heard  about  matters  between  them.  B. 
O.  Keaton  had  told,  or  could  and  ought  to  have  told,  all 
that  he  knew  about  the  whole  case,  payments  and  all ;  why 
should  not  Mulligan  be  allowed  to  tell  all  that  he  knew  in 
respect  to  transactions  between  the  two  ? 

7-  8.  We  think,  too,  that  the  charge  of  the  judge  was  the 
law  of  the  ease.  He  told  the  jury  not  to  go  behind  the 
award,  but  to  inquire  if  it  had  been  carried  out  by  Mulligan ; 
if  it  had,  then  that  they  ought  to  make  the  other  party  carry 
it  out ;  that  if  Mulligan  had  not  made  a  clean  delivery  of 
the  property,  or  payment  of  money,  that  they  ought  to  de- 
duct the  deficiency  from  his  $1,800.00,  and,  in  case  the  de- 
ficiency amounted  to  $1,800.00,  then  they  ought  to  find  for 
defendant.  Nor  do  we  see  any  error  in  the  modulation  of 
the  judge's  voice,  as  he  explained  it.  On  the  contrary,  we 
think  that  the  case  was  fairly  and  fully  tried,  and  see  but 
the  one  error  in  all  this  multiplicity  of  points  set  out  in  this 
voluminous  record.     So,  too,  as  to  the  refusals  to  charge. 

There  was  no  error  in  refusing  the  new  trial  on  the  ground 
of  the  newly  discovered  testimony.  It  could  not  have  been 
admitted  if  it  had  been  present. 

9.  Nor  was  there  error  in  receiving  the  verdict  in  the 
absence  of  defendant  and  his  counsel.  It  was  their  business 
to  be  in  court  when  the  judge  was  in  court,  and  he  was  quite 
indulgent  to  have  them  both  called,  and  to  stop  awhile  to  see 
if  they  would  answer.  True,  it  was  dark ;  but  light  or  dark, 
parties  and  counsel  must  see  to  it  that  they  are  near  when 
the  judge  moves,  and  be  ready  to  move  with  him.  On  the 
whole,  we  rather  regret  the  necessity  to  send  this  case  back 
on  a  single  error  in  so  long  a  record ;  but  as  the  testimony 
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of  Mulligan,  that  he  delivered  all  the  unsold  property  back 
to  Keaton,  and  paid  him  for  tliat  sold,  went  to  the  heart  of 
the  case,  and  might  have  controlled  the  finding,  and  as  the 
other  evidence  does  not  absolutely  require  the  verdict,  we 
feel  that  justice  demands  a  new  trial. 
Judgment  reversed. 


Jasper  Haynes  et  al.,  plaintiffs  in  error,  vs.  J.  R.  Battle, 

defendant  in  error. 

A  new  trial  will  not  be  granted  on  the  ground  that  the  verdict  does  not 
cover  the  issues  submitted,  where  the  record  is  so  defective  as  not 
to  show  precisely  how  the  case  was  submitted  to  the  Jury,  and  what 
was  before  them  when  they  rendered  their  verdict. 

Practice  in  the  Supreme  Court.  New  Trial.  Before  Judge 
Clark.     Schley  Superior  Court.    October  Term,  1876. 

Reported  in  the  decision. 

B.  P.  IloLLis ;  GuERBY  &  SoN ;  S.  C.  Elam,  for  plaintiffs 
in  error. 

Hawkins  &  Hawkins,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  to  recover  from  the  de- 
fendant eighty  acres  of  land,  described  in  his  declaration. 
On  the  trial  of  the  case,  an  equitable  plea  having  been  filed 
by  the  defendant)  alleging  a  mistake  in  the  description  of 
the  nun\lH'r  of  the  lot  of  land  in  the  deeds,  the  jury  found 
the  following  verdict :  **  We,  the  jury,  find  the  seventy 
acn'8  of  land  off  of  the  last  survey  for  the  defendant,  and 
dtH^riH*  that  the  deeds,  one  from  C.  B.  Hudson,  assignee  of 
Suuth,  and  one  from  Jasper  ELaynes  to  C.  R.  Battle, and  one 
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from  C.  R.  Battle  to  J.  R.  Battle,  be  ref onued,  so  as  to  make 
them  read  as  follows,  to-wit :  the  northwest  comer  and  side 
of  lot  number  234,  instead  of  lot  number  233,  the  same 
being  a  mutual  mistake  of  the  parties."  The  plaintiff  made 
a  motion  to  set  aside  the  yerdict,  and  for  a  new  trial,  on 
the  grounds  therein  set  forth,  which  was  overruled  by  the 
court,  and  the  plaintiff  excepted. 

The  principal  ground  of  error  insisted  on  here  was,  that 
the  veixlict  did  not  cover  the  issues  made  by  the  pleadings, 
inasmuch  as  it  did  not  find  the  balance  of  the  land  sued  for, 
over  and  above  the  seventy  acres,  for  either  the  plaintiff  or 
defendant.  It  appears  from  the  evidence  in  the  record, 
that  the  parties  had  submitted  the  matter  in  controversy 
between  them,  respecting  the  land,  to  the  decision  of  arbi- 
trators, and  that  their  award  was  read  in  evidence  to  the 
jury  ;  but  what  the  award  of  the  arbitrators  was,  the  record 
does  not  disclose. 

The  verdict  of  the  jury,  under  our  practice,  was  in  the 
nature  of  a  decree  in  equity,  and  it  may  have  been  ren- 
dered in  accordance  with  their  views  of  the  equitable  rights 
of  the  parties  as  settled  by  the  award  of  the  arbitrators.  If 
the  award  of  the  arbitrators  did  not  authorize  the  verdict  as 
found  and  decreed  by  the  jury,  it  was  incumbent  on  the 
plaintiff  in  error  to  have  shown  it  by  the  production  of  the 
award.  The  burden  of  showing  that  the  verdict  and  decree 
of  the  jury  was  inequitable  and  unjust,  was  upon  the  plaint- 
iff in  error,  and  that  not  being  made  aflSrmatively  to  appear 
in  the  record,  we  affirm  the  judgment  of  the  court  below. 

Judgment  afSrmed. 


The  Central  Railboad  and  Banking  Company,  plaintiff 
in  error,  vs.  Fbancis  M.  Kenn£t,  defendant  in  error. 

1.  To  make  &  prima  fade  case  for  recoverj,  a  railroad  employee  suing 
the  company  for  a  physical  injury  resulting  from  an  act  in  which  he 
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participated,  must  prove,  either  that  he  was  not  to  blasie,  or  that  Uie 
company  was.  The  latter,  in  reply,  may  defend  saoceesfiUIy  by 
disproving  either  proposition;  that  is,  by  showing  that  the  plaintiff 
was  to  blame,  or  that  the  company  was  not.  If  both  were  to  blame, 
or  if  neither  was,  the  plaintiff  cannot  recover. 

2^  A  section-master  in  temporary  charge  of  a  hand-car  must  note  such 
defects  in  it  as  are  discoverable  in  the  reasonable  and  ordinary  exer- 
cise of  diligence  in  the  course  of  his  duty,  and  decline  or  cease  to  use 
it  if  it  be  obviously  unsafe;  otherwise,  he  cannot  recover  for  an  in- 
jury to  himself  which  his  declaration  alleges  to  have  been  caused,  in 
part,  by  the  defective  chi^raoter  or  condiUoa  of  the  car. 

8.  If  the  defect  in  the  car  was  such  as  to  deceive  human  judgment,  the 
company,  as  well  as  the  plaintiff,  stands  excused.  And  whatever 
diligence  he  exercised  in  seeing  to  the  apparent  safety  of  the  vehicle, 
goes  to  the  credit  of  his  employer,  as  well  as  to  his  own  credit. 

4  Where  negligence  is  in  issue,  a  new  trial  may  be  granted  for  insuf- 
ficient evidence,  or  because  the  verdipt  is  contrary  to  evidence,  as  may 
be  done  in  other  cases  where  questions  of  fact  are  involved. 

Railroads.    Master   and    Servant.    Negligence.    Before 
Judge  Hall.    Henry  Superior  Court.     April  Term,  1876. 

Kenney  brought  case  against  the  Central  Bailroad  and 
Banking  Company  for  $20,000.00  damages.  His  declaration 
alleged,  substantially,  as  follows :  On  February  25th,  1875, 
plaintiff  was  in  the  employ  of  the  defendant  in  the  capacity 
of  overseer  of  the  East  Point  section,  number  12,  Atlanta 
division,  of  the  defendant's  road.  In  the  discharge  of  his 
duties,  and  under  the  direction  of  the  defendant,  he  was 
running  on  what  is  known  as  the  supervisor's  erank-car,  over 
defendant's  track,  at  Hampton.  Without  carelessness  or 
negligence  on  his  part,  but  owing  to  the  defective  and  care* 
less  construction  by  defendant  of  the  '^  frog  "  at  that  point, 
and  owing  also  to  the  defective  construction  of  the  wheels  of 
the  said  crank-car,  the  same  not  being  securely  and  properly 
fastened  at  the  axle,  but  loosely  and  carelessly  attached,  the 
said  car  ran  oflE  the  track  in  passing  over  said  «  frog,"  pre- 
cipitated plaintiff  on  the  track,  ran  against  him,  and  broke 
his  right  leg,  permanently  injuring  him,  etc. 

The  defendant  pleaded  the  general  issue. 

The  evidence  for  the  plaintiff  presented,  in  substance,  the 
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following  facts :  The  plttintiff,  under  the  direction  of  the 
eupervisor,  had  been  engaged  in  measaring  wood  and  cross- 
ties  along  the  line  of  the  railroad.  The  supervisor  had  furn- 
ished to  plaintiff  his  crank-car  for  use  in  discharging  iliis 
duty.  He  met  J.  T.  Dorsej^  also  a  section-master,  at  Love- 
joy's  station,  who  stated  to  him  that  the  supervisor  directed 
that  he  (Dorsey)  shoxdd  accompany  him  over  his  (plaintiff's) 
section.  Dorsey,  two  negroes  and  plaintiff  th^i  went  on  the 
same  crank-ear  in  the  direction  of  Hampton.  When  two  or 
three  miles  from  the  last-named  station,  plaintiff  ordered  the 
car  to  be  stopped  and  taken  off  the  track,  in  order  to  allow 
a  train  to  pass.  Plaintiff  observed  one  of  the  hands  working 
on  the  wheel  of  the  car.  He  stopped  him  and  examined  it. 
He  ascertained  that  the  wheel  was  not  properly  put  on.  He 
and  Dorsey  put  on  the  wheel  and  drove  in  the  wedge. 
Plaintiff  then  considered  it  as  safe  as  it  ever  was.  After  the 
train  passed,  the  car  was  replaced  on  the  track,  and  propelled 
towards  Hampton.  As  they  approached  t^is  station,  they 
were  going  down  grade  at  the  rate  of  about  six  miles  an 
hour.  When  they  struck  the  '^  frog  "  at  Hampton,  the  car 
was  thrown  from  the  track,  and  the  plaintiff  injured.  The 
wheels  of  the  car  were  fastened  on  with  wedges.  The 
ftanges  to  the  wheels  were  not  more  than  one-half  inch  deep. 
Plaintiff's  opinion  was,  that  the  accident  was  caused  by  the 
flanges  of  the  wheels  being  too  shallow.  The  speed  at  which 
the  car  was  mnnii^  was  usual.  Plaintiff  was  in  no  hurry. 
He  had  been  employed  on  defendant's  road  as  a  section- 
master  for  about  two  years.  Had  been  in  the  employ  of  the 
fiouth western  Bailroad  Company  in  the  same  capacity  for 
about  the  same  time.  He  had  thus  been  in  the  daily  use  of 
hand-^ars.  He  had  complete  <K>ntrol  of  the  car ;  he  stopped 
it  and  put  it  on  at  his  pleasure. 

There  was  evidence  to  show  the  nature  and  extent  of  the 
plaintiff's  damages,  etc.,  all  of  which  is  omitted  as  immate- 
rial here. 

The  defendant  introduced  evidence  to  show  that  the  car, 
at  the  time  of  tiie  accident,  was  runmug  at  a  greater  speed 
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than  six  miles  per  hour,  and  that  it  was  considered  dangerous 
by  experienced  railroad  men  to  go  over  a  "  frog, "  in  a  hand- 
car, at  a  greater  rate  of  speed  than  from  two  to  three  miles 
per  hour. 

The  jury  found  for  the  plaintiff  $3,500.00    The  defend- 
ant moved  for  a  new  trial  on  the  following  grounds : 

1st.  Because  the  verdict  was  contrary  to  the  following 
portion  of  the  charge  of  the  court :  ^^  If  the  plaintiff  was  at 
fault,  or  was  negligent,  then  he  cannot  recover,  although 
the  car,  or  track,  or  both,  were  defective.     If  there  was  a 
defect  in  the  wheel  on  the  car,  and  plaintiff  was  apprised  of 
it,  it  was  his  duty,  if  he  had  to  use  the  car,  to  exercise  care 
and  caution  in  running  the  car ;  and,  in  order  to  determine 
whetlier  he  used  care  and  caution,  you  will  look  to  the  evi- 
dence in  the  case.     You  will  look  to  the  distance  he  was 
required  to  travel  on  that  day ;  the  amount  of  work  he  was 
required  to  do;    the  extent  of  the  defect  in  the  wheel; 
the  effort,  if  any,  to  repair  the  defect  in  the  wheel ;   the 
character  of  the  wheel  after  it  was  repaired — ^that  is,  whether 
it  was  safe  or  not  to  go  on  with  it,  in  its  condition ;   the 
speed  he  was  running;    the  character  of  the  track  over 
which  he  was  running ;   and  to  all  the  facts  and  circum- 
stances of  the  case.    If,  in  your  opinion,  he  acted  as  a  pru- 
dent, cautious  man  would  have  done  under  similar  circum- 
stances, then  he  could  not  be  charged  with  being  at  fault,  or 
being  negligent      But  if,  in  your  opinion,  he  did  not  act  as 
a  prudent  man  should  have  acted  under  similar  circum- 
stances, then  he  was  at  fault,  or  negligent    If  plaintiff  was 
injured  by  the  running  off  of  the  car  of  defendant  for  any 
cause,  he  is  entitled  to  recover  for  the  injuries  received, 
unless  he  was  at  fault,  or  was  negligent ;   but  if  he  was  at 
fault,  or  was  negligent,  then  he  is  not  entitled  to  recover.'' 
2d.  Because  the  verdict  is  contrary  to  the  law  and  the 
evidence, 

Tlw  motion  ^-as  overruled^  and  the  defendant  excepted. 
A,  R,  I4AWT0N ;  Spur  &  Stewabt,  for  phuntiff  in  error. 
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L.  J.  Gabtbell  ;  J.  J.  Floyd,  for  defendant. 

Bleckley,  Judge. 

1.  Let  the  word  blame,  as  here  nsed,  be  understood  to 
mean  negligence,  or  the  omission  of  that  degree  of  dili- 
gence to  which  the  party  is  legally  bound.  Where  a  rail- 
road employee  has  been  physically  injured  while  on  duty, 
he  cannot  recover  of  the  company  if  both  were  to  blame, 
or  if  neither  wss  to  blame,  or  if  he  was  to  blame  and  the 
company  not;  only  where  he  was  not  to  blame  and  the 
company  was,  is  he  entitled  to  recover.  Of  course,  the 
blame  of  a  co-employee,  or  of  any  officer  or  agent,  is  treated 
as  that  of  the  company  itself.  Concerning  one  class  of 
cases,  namely,  that  class  in  which,  as  in  the  instance  before 
us,  the  injured  party  shared  directly  in  the  act  which  re- 
sulted in  his  own  wounding,  the  rule  as  to  the  burden  of 
proof  is  as  follows :  After  proving  the  fact  and  degree  of 
the  injury,  if  the  plaintiff  will  show  himself  not  to  blame, 
the  law  then  presumes,  until  the  contrary  appears,  that  the 
company  was  to  blame ;  or  if  he  will  show,  on  the  other 
hand,  that  the  company  was  to  blame,  the  law  then  pre- 
sumes, until  the  contrary  appears,  that  he  was  not  to  blame. 
So  that,  in  order  to  make  a  prima  fade  case,  and  change 
the  onus,  he  need  not  go  further  than  to  show  by  evidence 
one  or  the  other  of  these  two  propositions :  either  that  he 
was  not  to  blame,  or  that  the  company  was.  The  company, 
taking  at  this  stage  the  burden  of  reply,  can  defend  suc- 
cessfully by  disproving  either  proposition.  The  disproval 
of  both  is  not  necessary ;  but  until  one  or  the  other  shall 
be  overcome,  the  defense  is  not  complete — 56  Ga.^  586.  It 
follows  that  where  an  employee  of  a  railroad  company  sues 
for  a  personal  injury  sustained  by  him  in  consequence  of  a 
hand-car  leaving  the  track,  upon  which  car  he  was  riding, 
and  the  running  of  which  he  controlled,  he  must,  in  order 
to  entitle  himself  to  recover,  show,  affirmatively,  that  he 
was  free  from  fault,  or  that  there  was  negligence  by  the 
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company  Bafficient  to  have  cansed  the  ran-off.  It  takes 
this  much  to  make  a  prima  facie  case ;  after  which,  the 
plaintiff  will  still  fail,  if  it  appear,  from  all  the  evidence 
taken  together,  either  that  he  was  not  free  from  fault,  or 
that  the  company  was  not  negligent. 

2.  The  person  injured  beine  a  "section-master"  (a  pori- 
tion  requiring  the  daily  nse  oi 
years'  experience  in  his  basin 
ing  that  the  iajniy  was  oaosed 
car,  which  car,  according  to  tl 
in  use  by  him,  and  under  hi 
without  making  it  appear  tha 
feet  in  time  to  avoid  exposii 
that  the  defect  ^rfas  of  such  a 
able  in  the  reasonable  and  on 
the  course  of  his  dnty — 5i(  Oi 

8.  Under  the  evidence,  if  t 
the  shortness  of  the  flange  on 
is  no  suggestion  that  t^is  di 
plaintiff  before  the  calamity  tl 
displacement  of  one  of  the  w 
the  same  wheel  had  occurred 
which  the  plaintiff  had  com 
The  true  condition  of  the  d 
the  disaster  was  better  known 
If  it  appeared  to  him  safe,  no 
company  could  have  known  i 
If  the  defect  was  such  as  to  c 
company,  as  well  as  himself,  i 
tinuing  the  use  of  the  oar  on  i 
genoe  he  exercised  in  seeing  i 
v-ehiole,  goes  to  the  credit  of 
own  oredit.  When,  with  so 
moll  opportnnitiee  for  formiii 
it  safe,  he  was  Mting  for  an 
His  mistake,  if  withoat  good  < 
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paay  liable  to  others,  had  others  been  injured ;  but,  of  course, 
it  should  not  make  the  company  liable  to  him. 

4.  While  negligence  is  a  question  of  fact  for  the  jury,  it, 
like  all  other  questions  of  fact,  is  subject  to  be  examined 
by  the  court  on  a  motion  for  new  trial;  and  where  the 
verdict  is  contrary  to  evidence,  or  without  sufficient  evi- 
dence to  support  it,  a  new  trial  will  generally  be  granted. 

Judgment  reversed. 


Julius  Johnson,  plaintifE  in  error,  vs.  The  State  of  Geobgia, 

defendant  in  error. 

1.  When  a  criminal  case  haa  been  once  continued  on  the  ground  of  the 
absence  of  two  witnesses,  it  is  not,  necessarily,  error  to  refuse  a 
second  continuance  on  the  same  ground,  especially  if  it  appear  that 
both  witnesses  have  gone  beyond  the  jurisdiction  of  the  court 

%,  After  a  juror  has  been  put  upon  a  prisoner^  but  before  he  is  sworn  to 
try  the  case,  the  court  may  allow  the  solicitor  general  to  ask  him 
whether  he  has  been  naturalized,  the  solicitor  having  just  been  in- 
formed that  the  juror  had  not  been  naturalized,  and,  on  ascertaining 
that  he  had  not  been  naturalized,  the  court  may  set  him  down  for 
cause. 

3.  Cattle-stealing  is  felonious,  and  punishable  by  confinement  in  the 
penitentiary,  unless  the  jury  recommend  the  prisoner  to  mercy,  in 
which  event  the  offense  is  not  felonious,  but  only  punishable  by  fine, 
or  imprisonment  in  the  common  jail  or  the  chain  gang;  therefore, 
the  right  of  the  jury  is  to  lessen  the  punishment  by  the  grant  of 
mercy,  and  the  right  of  the  defendant  is  to  receive  mercy  from  the 
Jury  if  they  see  fit  to  grant  it.  This  right  is  not  restricted  in  the 
Code  to  cases  of  mitigating  circumstances,  or  other  particular  facts 
of  any  given  case,  but  is  at  the  free  disposal  of  the  jury  in  any  case 
of  cattle-stealing  whatever.  The  law  not  limiting  this  free  grant  of 
mercy  in  the  jury,  the  court  should  not  limit  it  in  charging  the  law 
thereon. 

Criminal  Law.      Continuance.    Jury.    Practice  in  the 

Superior   Court.     Before    Judge  Ckawfobd.     Muscogee 

Superior  Court.    May  Term,  1876. 
88 
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Beported  in  the  opinion. 

Thornton  &  Williams,  for  plaintiff  in  error. 

W.  A.  LriTLE,  solicitor  general,  for  the  State. 
Jackson,  Judge. 

The  defendant  was  indicted  for  stealing  a  cow,  and  con- 
victed of  that  crime.  He  moved  for  a  new  trial  on  three 
grounds ;  the  motion  was  denied,  and  he  excepted. 

1.  The  first  ground  was,  that  two  witnesses  were  absent, 
and  he  moved  to  continue  the  case,  and  the  court  refused  it. 
He  had  continued  before  for  the  absence  of  these  two  wit- 
nesses ;  they  had  gone  to  Alabama,  beyond  the  jurisdiction 
of  the  court,  and  the  court  declined  to  grant  another  con- 
tinuance. We  shall  not  interfere  with  the  discretion  of  the 
court  in  this  matter,  but  hold  that  the  judge  did  right — cer- 
tainly he  did  not  abuse  his  discretion. 

2.  The  second  error  assigned  is,  that  the  court  permitted 
the  solicitor  general,  after  a  juror  was  put  upon  the  prisoner, 
but  before  he  was  sworn,  to  inquire  if  the  juror  was  natu- 
ralized, the  information  that  the  juror  had  never  been  natu- 
ralized having  that  moment  come  to  the  knowledge  of  the 
solicitor,  and  that  the  court  then  excused  the  juror  for 
cause.  Again,  we  hold  that  the  judge  did  right.  The  point 
was  settled  in  3  J^^%,453,  and  the  law  to  the  same  effect 
will  be  found  re-enacted  in  the  Code,  §4681. 

3.  The  third  and  only  remaining  ground  insisted  upon 
here  is,  that  the  court  charged  the  jury  as  follows :  "  if  you 
should  find  him  guilty,  you  may  inquire  what  were  the  cir- 
cumstances under  whi<^  he  stole  this  colored  man's  oow, 
and  brought  her  to  town  to  sell  her.  Were  they  such  as  to 
justify  you  in  recommending  him  to  the  mercy  of  the 
court  ?  What  mitigating  circumstances,  if  he  is  goilty,  are 
there  to  warrant  you  in  recommending  him  to  the  mercy  of 
the  court )  If  any,  he  is  entitled  to  their  benefit  If,  in 
your  judgment,  he  stole  the  oow,  and  there  were  any  cir- 
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enmstanoes  connected  with  it  such  as  to  warrant  you  in  re- 
commending  him  to  the  mercy  of  the  conrt,  why  then  it 
would  be  your  duty  to  do  it ;  but  if  there  be  none  to  jus- 
tify you  in  recommending  him  to  the  mercy  of  the  court, 
why  then  you  ought  not  to  do  it."  This  charge  is  assigned 
as  error.  This  offense  is  cattle-stealing,  and  the  punish- 
ment thereof  is  found  in  the  Code,  section  4399.  It  is 
confinement  in  the  penitentiary  from  two  to  four  years, 
"  unless  the  jury  trying  the  case  shall  recommend  the  pris- 
oner to  mercy ;  in  that  event  he  shM  he  pimished  as  pre- 
scribed in  section  4310  of  this  Code."  Section  4310  pre- 
scribes punishment  not  more  severe  than  the  ishain-gang, 
fine  of  a  thousand  dollars,  and  imprisonment  six  months. 
So  that  a  recommendation  to  mercy  grades  this  offense  as 
less  than  felony,  keeps  the  prisoner  out  of  the  penitentiary, 
and  is  a  great  right  to  which  the  defendant  is  entitled  by 
law.  What  is  that  right  ?  It  is  a  right  for  the  jury  to  say 
whether  he  shall  be  sent  to  the  penitentiary  or  not.  Under 
what  circumstances?  Under  all  circumstances.  The  law 
does  not  limit  it  to  a  case  of  mitigating  circumstances,  or  any 
peculiar  circumstances  whatever.  But  the  mercy  of  th^ 
jury,  the  neighbors  of  the  man,  is  free ;  and  freely  it  may 
be  bestowed  in  any  case.  It  is  lodged,  too,  by  the  general 
assembly,  whether  wisely  or  not  we  are  not  called  upon  to 
say,  in  the  jury ,  and  not  in  the  judge.  Ordinarily,  punish- 
ment, its  degree  and  extent,  is  vested  in  the  court,  the  oc- 
cupant of  the  circuit  bench ;  but  the  statute,  in  these  of- 
fenses, vests  it  in  the  jury,  to  the  extent  of  saying  that  this 
man  shall  not  go  to  the  penitentiary.  Whether  they  ought 
or  ought  not  to  be  merciful,  is  for  them  to  say,  independ- 
ently of  directions  from  the  court  as  to  the  circumstances 
which  would  justify  them  in  so  saying.  Inasmuch  as  the 
effect  of  the  charge  of  the  court  was  to  restrict  a  right  in 
the  jury  which  the  law  did  not  restrict,  and  as  it  might 
have  prevented  this  jury  from  saying,  by  their  verdict,  that 
the  defendant  shall  not  be  sent  to  the  penitentiary,  we  feel  ob- 
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liged  by  the  law  to  reverse  the  judgment,  and  to  grant  a 
new  trial. 
Judgment  reversed. 


Sarah  E.  McClubb,  plaintiff  in  error,  vs.  Edwin  P.  Wil- 
LIAM8,  administrator,  defendant  in  error. 

1.  Complainant,  as  administrator,  sold  land  ;  the  purchaser  died  with- 
out having  paid  for  it ;  complainant  then,  as  administrator  of  the 
purchaser,  again  sold  it,  and  the  widow  of  the  latter  bought.  She 
has  never  paid  a  dollar  of  the  purchase  money.  The  first  sale  took 
place  before  the  abolishment  of  the  vendor's  lien,  and  the  second 
after.    No  deeds  were  ever  delivered : 

HM,  that  complainant  was  not  entitled  to  recover  the  land  as  adminis- 
trator of  either  estate  for  the  purpose  of  again  administering  it.  The 
land  should  be  sold,  and  the  proceeds  applied,  first,  to  the  payment 
of  the  balance  due  the  estate  of  the  original  owner,  and,  next,  to  the 
estate  of  the  first  purchaser,  to  be  paid  over  to  his  widow  on  final 
settlement  between  her  and  complainant  as  his  administrator. 

2.  On  a  bill  filed  by  the  administrator  of  the  original  owner  to  enforoe 
the  equitable  lien  of  the  estate  represented  by  him,  the  complainant 
was  a  competent  witness  ae  to  all  matters  except  contracts  between 
him  and  the  deceased  purchaser. 

8.  A  bill  filed  by  complainant  against  the  heirs  at  law  of  the  estate  of 
such  original  owner  for  account  and  settlement,  and  the  proceedings 
had  thereon  showing  all  the  transactions  in  reference  to  said  land,  and 
that  the  first  purchaser  was  largely  indebted  to  him,  and  decreeing 
that  if  his  estate  was  not  sufficient  to  satisfy  such  indebtedness  that 
the  other  heirs  at  law  should  contribute;  if  otherwise  relevant, 
should  not  be  excluded  on  the  ground  that  the  complainant  was  the 
administrator  of  both  estates. 

Equity.  Administpators  and  Executors.  Evidence.  Wit* 
ness.  Before  Jaspxb  N.  Dorset,  Eaq.,  Judge  j>9v  hoe  vice- 
White  Superior  Court.  October  Term,  1876. 

Williams,  as  administrator  of  Moses  Horshaw,  deceased, 
filed  his  bill  against  Mrs.  McClure  and  others,  making,  in 
brief,  the  following  case : 


ATLANTA,  JANUARY  TERM,  1877.         495 

McClnre  vt.  WUUuu,  adm*r. 

-  -  •  > 

Complainant  and  Alonzo  L.  Horshaw  were  administrators 
upon  the  estate  of  Moses  Horshaw,  deceased,  who  was  the 
father  of  the  latter.    They  sold  certain  property  of  the  estate. 
A.  L.  Horshaw  bought  a  portion  of  it,  consisting,  in  part,  of 
lands  and  negroes,  from  the  purchasers  at  the  administrator's 
sale,  and  had  himself  substituted  as  debtor  to  the  estate,  in- 
stead of  such  purchasers.     In  1862  he  died,  without  having 
paid  complainant  for  the  property  so  purchased,  or  having, 
in  any  way,  accounted  to  the  estate  therefor.     He  died  in- 
testate, leaving  Sarali  £.  Horshaw  (now  Sarah  E.  McClure) 
his  sole  heir  at  law ;  and  complainant  was  appointed  admin- 
istrator upon  his  estate.    During  the  years  1862  and  1863, 
complainant,  as  administrator  of  A.  L.  Horshaw,  sold  the 
property  of  the  latter  at  regular  administrator's  sale,  and, 
among  other  things,  the  negroes  and  land  mentioned  above. 
The  land  consisted  of  parts  of  lots  !N'os.  13,  20,  21,  12,  44, 
in  the  third  district  of  White  county.     Of  this  property  in- 
testate's widow  became  the  purchaser,  and  gave  complainant 
her  receipt  for  the  same,  to  be  accounted  for  on  a  settlement 
between  them.    By  the  results  of  the  late  war,  the  negroes 
were  emancipated,  and  she  has  now  little,  or  no  other,  means 
of  settling  her  indebtedness,  except  the  land  so  purchased. 
From  the  fact  that  she  never  made  any  settlement  with 
complainant,  or  paid  him  any  part  of  the  purchase-money 
for  this  land,  he  did  not  make  her  any  deed  or  title  thereto, 
but  retained  the  title  in  himself,  until  such  settlement  or 
payment  should  be  made.     This  has  never  been  done. 

In  February,  1866,  complainant,  as  administrator  of  Moses 
Horshaw,  filed  his  bill  for  account  and  settlement  against 
the  heirs  of  his  intestate,  in  Habersham  superior  court. 
This  bill,  among  other  things,  contained  the  following  alle- 
gations :  At  the  sale  of  the  administrators  of  Moses  Hor- 
shaw, the  land  in  dispute  and  a  number  of  negroes  were 
sold  to  certain  purchasers.  They,  in  turn,  sold  to  A.  L. 
Horshaw,  complainant's  co-administrator,  who,  by  agree- 
ment, assumed  the  indebtedness  to  the  estate.  A  deed  to 
the  land  was  made  by  complainant  to  the  purchasers  at  the 
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sale,  and  one  from  them  to  said  A.  L.  Horahaw ;  both  of 
these  were  placed  in  complainant's  hands,  as  escrows,  to  be 
delivered  npon  payment  of  the  parchase-money ;  this  was 
never  paid.  The  prayer  of  the  hill  was  for  an  account  and 
settlement  with  each  of  the  heirs  of  Moses  Horshaw  who 
was  alire,  and  with  the  administrator  of  A.  L.  Honfaaw, 
who  was  a  deceased  heir.  Complainant  was,  himself,  snch 
administrator. 

A  decree  was  rendered  in  this  case  at  the  April  term, 
1867,  of  Habersham  superior  oonrt.  In  it,  tlie  estate  of  A. 
L.  Horshaw  was  found  to  be  indebted  to  complainant  in  the 
sum  of  $5,315.64 ;  and  it  was  decreed  that,  if  his  estate 
should  prove  insufficient  to  pay  this  debt,  then  the  heirs  of 
Moses  Horshaw  shoald  make  up  the  deficit. 

Sarah  E.  McClure  (formerly  Horshaw)  has  rented  the 
place  in  dispute  for  the  year  in  which  this  bill  is  filed  (1867) 
to  one  Miles  Smith,  who  is  cultivating  the  same.  A  part  of 
the  land  is  valuable  for  mining  purposes,  and  Mrs.  McClnre 
is  allowing  certain  parties  to  dig  and  carry  away  gold  there- 
from.   Complainant  prayed  as  follows : 

First,  that  the  parties  concerned  therein  be  enjoined  from 
further  mining  on  the  place ;  second,  that  Smith  be  enjoined 
from  paying  rent  therefor  to  Mrs.  McClure,  and  she  from 
collecting  it ;  third,  for  a  full  and  final  settlement  between 
complainant,  the  estate  of  Alonzo  L.  Horshaw  and  Uis. 
McClure,  and  that  the  land  and  any  other  property  of  the 
estate  of  said  Alonzo  L.  that  mig 
to  pay  the  indebtedness  of  su 
fourth,  for  general  relief. 

Complainant  afterwards  amenc 
equitable  lien  on  the  land  for  pi 
a  prayer  that  Mrs.  McClure  be 
me^ie  profits. 

Defendant's  answer  differed  f 
ticulars :  first,  she  elaimed  to  ha\ 
pute  as  her  portion  of  the  eatate  ■ 
ter  having  paid  all  of  the  expenses 


ATLANTA,  JANUARY  TERM,  1877.         497 

MoCltire  m.  WllUams,  adm*r. 

she  denied  that  the  decree  in  HaberBham  superior  conrt  was 
binding  on  the  estate  of  Alonzo  L.  Horshaw,  complainant 
baring  been  his  administrator  at  the  time  of  its  rendition ; 
bnt  if  it  was  binding,  the  answer  alleges  that,  at  that  time, 
tiiere  were  sufficient  assets  in  complainant's  hands  to  have 
settled  the  indebtedness,  which  he  has  since  wasted  or  con- 
verted. 

The  jury  found  the  following  verdict :  "  We,  the  jury, 
find  for  the  plaintiff,  and  that  the  land  in  dispute  belongs 
to  the  estate  of  Moses  Horshaw,  yet  to  be  administered  by 
the  administrator,  for  distribution,  to  the  heirs  and  credi- 
tors of  said  estate ;  and  that  the  injunction  be  made  per- 
petual." 

Mrs.  McClure  moved  for  a  new  trial  on  the  following, 
among  other  grounds : 

1.  Because  the  court  erred  in  charging  as  follows :  "  If 
you  believe  that  the  land  mentioned  in  this  bill  was  bought, 
flEud  not  paid  for,  by  Harris  and  Deal,  and  that  it  went  into 
the  possession  of  Alonzo  L.  Horshaw,  and  that  he  died  with 
it  in  his  possession  unpaid  for,  and  that  it  is  still  unpaid  for, 
then  you  ought  to  decree  that  it  is  the  property  of  the  es- 
tate of  Moses  Horshaw,  to  be  administered  as  his  estate." 

2.  Because  the  court  admitted  the  testimony  of  com- 
plainant, Alonzo  L.  Horshaw  being  dead.  His  evidence 
corresponded  with  the  allegations  of  the  bill. 

3.  Because  the  court  admitted  in  evidence  the  record  in 
the  cajse  from  Habersham  superior  court. 

Defendant  objected  thereto  on  the  ground  that  complain- 
ant was  the  administrator  of  both  Moses  and  Alonzo  Hor- 
shaw, and  was,  therefore,  both  complainant  and  one  of  the 
defendants  in  that  case. 

The  motion  was  overruled,  and  Mrs.  McClure  excepted. 

J.  F.  Langston  ;  C.  H.  Sutton,  for  plaintiff  in  error. 

WiER  Botd;  S.  M.  Nethebland;  A.  F,  Undekwood; 
J.  B.  Estbs,  for  defendant. 
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Wabneb,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  as  the  adminis- 
istrator  of  Moses  Horshaw,  deceased,  against  the  defendant, 
who  was  the  widow  of  said  deceased  (since  intermarried 
with  McClure),  praying  for  an  account  and  settlement  in 
relation  to  certain  described  property  alleged  to  be  in  her 
possession,  under  a  purchase  made  by  her  at  the  administra- 
tor's sale  of  her  deceased  husband,  under  the  circumstances 
therein  alleged  and  sot  forth,  but  which  had  not  been  paid 
for  by  her.  On  the  trial  of  the  case,  the  jury,  under  the 
charge  of  the  court,  found  the  following  verdict:  "We,  the 
jury,  find  for  the  plaintiff,  and  that  the  land  in  dispute  be- 
longs to  the  estate  of  Moses  Horshaw,  yet  to  be  administered 
by  the  administrator,  for  distribution  to  the  heirs  and  credit- 
ors of  said  estate,  and  that  the  injunction  be  made  perpetuaL" 

Upon  this  verdict  the  chancellor  entered  a  decree,  that 
the  complainant,  as  the  administrator  of  Moses  Horshaw, 
do  recover  of  the  defendant,  Sarah  Horshaw,  now  Sarah 
McClure,  the  premises  in  dispute,  and  that  the  clerk  issue  a 
writ  of  possession  for  said  land,  to  be  administered  as  the 
property  of  Moses  Horshaw.  The  defendant  made  a  mo- 
tion to  set  aside  the  verdict  and  decree,  and  for  a  new  trial, 
on  the  various  grounds  alleged  therein,  which  was  overruled 
by  the  court,  and  the  defendant  excepted. 

It  appears  from  the  evidence  in  the  record,  that  Moses 
Horshaw  was  the  father  of  Alonzo ;  that  after  his  death, 
the  complainant,  Williams,  and  Alonzo,  became  the  admin* 
istrators  on  his  estate,  and,  as  such  administrators,  sold  the 
land  now  in  controversy  at  public  sale,  which  was  bid  off 
by  Deal  and  Harris,  who  never  paid  a  dollar  for  it  There 
was  an  agreement  between  them  and  Alonzo,  that  he  was  to 
take  their  bid,  and  the  administrators  made  a  deed  for  the 
land  to  Harris  and  Deal,  and  they  made  a  deed  to  Alonzo, 
and  all  the  deeds  were  turned  over  to  the  complainant, 
Williams,  as  escrows,  to  be  delivered  to  Alonzo  when  he 
l>aid  for  the  land,  which  he  never  did,  although  ho  went 
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into  the  immediate  poBsession  of  it.  Alonzo  Horehaw  died 
in  1862,  and  the  complainant,  Williams,  became  his  admin- 
istrator, and,  as  snch,  sold  the  land  as  the  property  of  Alonzo 
Horshaw,  in  1863,  when  it  was  purchased  by  his  widow, 
Sarah  Horshaw,  now  Mrs.  McClure.  She  has  never  paid 
anything  for  the  land,  and  no  titles  were  made  to  her  for  it, 
although  she  remained  in  possession  of  the  land  up  to  the 
time  of  the  trial.  At  the  time  she  purchased  the  land,  she 
knew  that  her  former  husband,  Horshaw,  had  not  paid  any- 
thing for  it.  In  view  of  the  facts  of  the  case,  can  the  com- 
plainant, either  as  the  administrator  of  Moses  Horshaw,  or 
as  the  administrator  of  Alonzo  Horshaw,  recover  the  pos- 
session of  the  land  from  the  defendant  by  the  decree  of  a 
court  of  equity,  for  the  purpose  of  again  administering  it 
as  the  property  of  either  of  his  intestate's  estates?  In  our 
judgment  he  cannot.  The  most  that  the  complainant  can 
now  claim  as  the  administrator  of  either  of  his  intestates, 
is  an  equitable  lien  upon  the  land  in  the  possession  of  the 
defendant,  Mrs.  McClure,  formerly  Mrs.  Horshaw,  for  the 
unpaid  purchase  money  due  therefor  by  her  deceased  hus- 
band, Alonzo  Horshaw,  at  the  time  of  his  death,  she  having 
purchased  the  land  as  the  property  of  her  deceased  husband, 
at  his  administrator's  sale,  with  full  knowledge  that  the  land 
had  not  been  paid  for  by  him,  and  she  not  having  paid 
anything  for  it.  The  equitable  relief  to  which  the  com- 
plainant is  entitled,  is  to  have  the  land  sold  by  a  decree  of 
the  court,  and  so  much  of  the  proceeds  thereof  as  shall  be 
found  to  have  been  due  for  the  land  by  Alonzo  Horshaw  at 
the  time  of  his  death,  be  paid  to  the  administrator  of  Moses 
Horshaw,  and  the  balance,  if  any,  be  paid  to  the  defendant, 
Mrs.  McClure,  formerly  the  widow  of  Alonzo  Horshaw,  who 
was  the  purchaser  of  the  land  as  his  property  after  his 
death,  upon  final  settlement  between  her  and  the  complain- 
ant, as  administrator  of  Alonzo's  estate. 

The  complainant  was  a  competent  witness  to  testify  in 
the  case,  except  as  to  any  contract  made  between  himself 
and  the  deceased,  Alonzo  Horshaw,  in  relation  to  the  lands 
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There  was  no  error  in  admitting  in  evidence  the  record  of 
the  equity  snit  in  Habersham  superior  court. 
Let  the  judgment  of  the  court  below  be  reversed. 


David  A.  Vason  et  al,<,  plaintifEs  in  error,  vs.  Jeremiah 

Beall,  trustee,  defendant  in  error. 

1.  Debts  are  not  mutual  when  one  is  by  the  defendants  as  principal 
and  surety,  to  the  plaintiff  as  trustee  of  a  minor,  and  the  other  u 
by  the  piaintifF  as  an  individual,  to  the  defendants  as  co-partners. 
The  latter  debt  is  not  a  set-off  to  the  former. 

d.  Promise  by  a  trustee  to  allow  his  personal  debt  as  a  credit  upon  a 
note  held  by  him  as  trustee,  is  not  binding  on  the  trust  Breach 
thereof  is  no  defense  to  the  note,  even  though  the  personal  debt 
may  have  become  barred  by  the  statute  from  delay  to  sue  induced 
by  the  promise. 

8.  New  promise  to  pay  in  a  particular  way  needs  to  be  in  writing,  the 
same  as  other  new  promises. 

4.  A  conversation  by  the  creditor  with  the  principal  debtor,  resulting 
in  the  granting  of  solicited  indulgence  as  a  gratuity  or  favor,  will 
not  discharge  the  surety.  The  court's  charge  to  this  ^ect,  takeo 
with  the  context,  and  construed  in  the  light  of  the  evidence,  was 
relevant  and  correct. 

5.  When  it  has  been  already  charged  that  the  legal  consequence  of 
certain  facts  would  be  to  relieve  the  surety,  the  proposition  need 
not  be  repeated  with  needless  additions  or  variations. 

6.  When  it  is  said  that  an  offer  to  pay,  with  posasBiion  of  the  money, 
was  sufficient,  the  implication  is,  that  prodtictum  of  the  money  wai 
unnecessary. 

7.  For  a  principal  debtor  to  be  discharged  because  he  invested  for  his 
creditor  in  bonds,  with  some  apparent  authority  from  the  latter,  but 
with  no  direction  to  hold  the  bonds,  if  he  never  tendered  or  reported 
them,  but  retained  them  till  they  perished,  he  must  show  that  he  in- 
vested in  the  creditor's  name,  or  render  a  reason  why  he  invested 
otherwise,  or  why  he  did  not  tender,  or,  at  least,  report. 

8.  To  render  a  verdict  on  the  principles  of  equity,  is  to  do  between  the 
parties  what  is  right  and  equitable,  according  to  the  evidence,  and 
the  law  as  given  in  charge. 

9.  An  agreement  to  do  "what  is  right,"  raises  the  question  of  what  is 
right,  under  all  the  circumstances,  and  where  the  ordinance  of  1865 
applies,  this  question  is  for  consideration  by  the  jury,  and  not  for 
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final  decision  by  the  court  in  the  shape  of  instructions  dictating  the 
verdict. 

10.  Whether  the  plaintiff  rejected  Confederate  money  offered  by  other 
debtors,  being  wholly  irrelevant,  his  evidence  on  the  subject  was 
not  admissible,  nor  was  evidence  admissible  to  contradict  it. 

11.  Evidence,  though  conflicting,  sufficient;  no  material  error,  etc. 

Trnsts.  Setoff.  Contracts.  Statute  of  Limitations. 
Principal  and  Security.  Debtor  and  Creditor.  Charge  of 
Court.  Tender.  Scaling  Ordinance.  Evidence.  Before 
Judge  Kn>Doo.  Dougherty  Superior  Court.  October  Term , 
1876. 

On  May  8th,  1868,  Jeremiah  Beall,  as  trustee  for  Jesse  S. 
Beall,  a  minor,  brought  complaint  against  David  A.  Yason, 
as  principal,  and  John  A.  Davis,  as  security,  on  a  note  dated 
June  11th,  1862,  signed  by  said  defendants,  whereby  they, 
or  either  of  them,  promised  to  pay,  twelve  months  after  the 
date  thereof,  to  William  Sanford  or  bearer,  five  thousand 
dollars.    The  defendants  pleaded  as  follows : 

Ist.  The  general  issue. 

2d.  That  the  note  was  given  for  the  loan  of  Confederate 
money  by  the  plaintiff  to  Yason,  under  an  agreement  that 
it  was  to  be  paid  at  maturity  in  like  currency.  That  such 
Confederate  money  was  tendered  to  the  plaintiff,  at  the  ma- 
turity of  said  note,  on  or  about  June  14th,  1863,  but  the 
said  plaintiff  refused  to  accept  the  same.  That  plaintiff 
requested  the  said  Yason  to  keep  the  money  for  another 
year,  but  said  defendant  refused  to  accede  to  this.  That 
plaintiff  then  stated  that  if  said  Yason  would  keep  said 
money  for  another  year,  and  was  unable  to  use  it,  or  lost 
anything  on  it,  the  loss  should  be  plaintiff's.  That  upon 
these  terms  said  Yason  retained  the  money,  and  not  being 
able  to  use  it  otherwise,  invested  it  in  Confederate  bonds, 
which  he  now  has,  and  which  are  wholly  worthless. 

8d.  That  at  the  maturity  of  said  note,  the  Confederate 
treasury  notes  in  which  it  was  to  be  paid,  were  not  worth 
exceeding  $769.20  in  gold. 

4th.  That  the  plaintiff  was,  at  the  commencement  of  this 
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Buit,  and  now  ie,  indebted  to  the  firm  of  Yaaon  &  Davis, 
composed  of  these  defendant^  in  the  Bam  of  $903.00,  with 
interest  from  January  let,  1868,  for  professional  serTicee 
rendered  as  attorneys.  That  the  plaintiff  agreed  that  this 
indebtedness  shoald  he  set-off  against  said  note,  and  that 
defendants,  relying  npon  this  promise,  have  failed  to  take 
any  steps  to  enforce  the  collection  of  this  connter-claim, 
nntil  it  is  barred  by  the  statute  of  limitations. 

5th.  The  scaling  ordinance. 

Davis  pleaded  separately,  that  he  was  discharged  by  rea- 
son of  the  facts  set  forth  in  the  second  and  fourth  pleas 
above  stated. 

Numerous  other  pleas  were  filed,  which  are  deemed  im- 
material here. 

The  plaintiff  tntrodaeed  his  note  and  closed. 

Yason  testified,  in  substance,  as  follows :  The  note  was 
given  for  the  loan  to  him,  by  Beall,  of  Confederate  treasury 
notes,  with  the  understanc 
repaid  in  like  currency, 
money,  to  Davis,  with  insti 
witli  tlie  latter  as  secuiity, 
and  to  return  the  note  to 
Sanford  in  these  transactio: 
to  him  for  his  signature. 
Albany  after  the  note  mat 
he  was  ready  to  pay  it.    1 
money,  and  begged  witne 
that  he  had  no  use  for  it. 
d(t  the  beat  he  could  with 
(•ould  not  do  any  better  wil 
(muds  of  the  Confederate 
thi>  money  and  do  the  beet 
taiiiwl  any  loss,  he  wonld 
of  this  promise,  witness  ke 
thou  had  on  hand,  and  faili 
pnriMise,  finally  invested 
rtatiis  which  are  now  utter 
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from  the  above  agreement ;  for,  liad  it  not  been  made,  he 
would  not  have  kept  the  money  and  bo  invested  it.  Beall 
neither  took  the  money,  nor  offered  to  take  it. 

Davis  testified,  in  substance,  as  follows :   In  1866  Beall 
was  a  large  cotton  buyer,  in  Albany,  and  had  a  great  deal  of 
law  business  in  that  vicinity.     The  defendants,  as  the  firm 
of  Vason  &  Davis,  were  his  attorneys,  and  he  became  largely 
indebted  to  them  for  professional  services.     Witness  pre- 
sented a  bill  for  these  services,  when  Beall  remarked  (that 
there  was  a  settlement  to  be  had  between  him  and  Yason  in 
reference  to  the  note  now  sued  on,  and  that  the  amount  of 
the  bill  so  presented  should  be  credited  and  allowed  in  said 
settlement,  so  soon  as  it  was  agreed  upon  between  them.) 
Witness  stated  that  he  thought  the  note  was  paid,  to  which 
Beall  replied,  "  No,  it  is  not  paid ;  but  Vason,  about  the 
time  it  fell  due,  offered  to  pay  it  to  me  in  Confederate 
money ;  but  I  refused  it,  and  told  him  to  use  the  money 
otherwise,  if  he  could,  and  if  he  sustained  any  loss  in  the 
use  of  it  that  I  would  make  it  all  right."     Witness  then 
stated  that  if  Beall  expected   anything  on  said  note,  he 
would  have  to  get  it  from  Vason,  as  witness  felt  that  he  was 
under  no  obligation,  either  legal  or  moral,  to  pay  one  cent 
on  it.     Beall  replied  that  there  was  no  danger  of  witness 
being  held  liable,  as  Vason  and  he  were  about  to  settle  it — 
the  only  difference  between  them  being  as  to  how  the  note 
should  be  scaled. 

The  portion  of  the  above  testimony,  in  parenthesis,  was 
excluded  by  the  court. 

Barber's  tables  were  introduced. 

Beall  testified,  in  substance,  as  follows :  In  the  spring  of 
1862,  Vason  made  application  to  him  for  a  loan,  saying  that 
he  understood  that  William  Sanford,  of  Baldwin  county, 
was  a  capitalist,  had  money  to  lend,  and  that  witness  some- 
times negotiated  loans  for  him.  He  stated  that  he  would 
make  a  note,  with  John  A.  Davis  as  security,  and  witness 
could  take  it  to  Baldwin  county  with  him.  Witness  took 
the  note  sued  on,  and  presented  it  to  Sanford,  who  stated 
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that  he  had  about  that  much  money  on  hand,  bat  there  were 
half  a  dozen  applicationa  for  it.     At  witneea'  aolicitation  he 
took  the  note.     Yaeon  acknowledged  his  obligation  to  wit- 
ness for  the  favor,  remarking  that  it  would  be  of  mneh 
service  to  him,  and  that  he  could  tiae  it  to  great  advantage. 
A  month  or  two  before  the  note  fell  due,  Yason  asked  wit- 
ness if  be  wished  the  money  on  the  note.    Witness  replied 
that  Sanford  was  dead,  and  he  was  his  executor,  and  that  he 
did  not  then  need  the  money.     He  said  that  he  would  like 
to  let  the  note  run  until  next  winter.    Witness  stated  that 
he  might  have  the  indulgence  if  it  was  any  accommodation 
to  him.     Nothing  was  said  about  Confederate  money  in  the 
future,  or  any  probable  loss.    There  was  no  pledge  or  prom- 
ise made ;  everybody  was  glad  to  get  money  at  that  time. 
Vason  neither  tendered  witness  the  money,  nor  stated  that  he 
had  it  OD  hand.    In  the  winter  following,  witness  was  in 
Albany  continuously,  and  Yason  manifested  no  disposition 
to  pay  the  note.    Witness  was  receiving  Confederate  money 
for  all  debts  due  the  estate.    He  never  did  refuse  it,  even  to 
the  time  of  General  Lee's  surrender.    Yason  knew  this. 
Witness  was  again  in  Albany  during  the  succeeding  winter, 
when  Yason  had  another  opportunity  of  paying  the  note. 
In  April,  1864,  witness  funded  with  Y.  G.  Rust,of  Albany, 
$10,500.00  in  Confederate  money,  which  he  had  collected  in 
the  neighborhood  for  the  estat"  ~Ti™Bon*™l  h^  lilnr.  *■=■« 
years  after  the  note  sued  on  : 
note  is  $2,500.00  in  greenbacli 
This  is  what  the  plaintifi  is  t 
never  proposed  to  pay  the  am 
before  or  after  its  matnrity.    ^ 
use  the  money,  and  that,  if  it  i 
was  right,  or  anything  else  to  tl 
or  share  the  loss. 

For  the  purpose  of  impeat 
offered  in  evidence  the  answei 
certain  interrogatories,  to  the  ei 
1862  he  borrowed  Confederate 
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be  re-paid  one  year  thereafter  in  like  currency.    That  at 
the  maturity  of  the  note  given  for  this  loan,  witness  offered 
the  plaintiff  Confederate  treasury  notes  in  payment  thereof, 
but  he  declined  to  receive  them. 
This  testimony  was  excluded. 

The  jury  found  for  the  plaintiff  $626.00,  with  interest 
from  maturity  of  note. 

The  def Midants  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit : 

1.  Because  the  court  erred  in  striking  the  fourth  plea. 

2.  Because  the  verdict  is  contrary  to  the  following  char- 
ges of  the  court : 

^^  If  the  jury  are  satisfied,  from  the  evidence,  that  said 
note  was  given  by  defendants,  the  one  as  principal  and  the 
other  as  security,  to  Beall  for  Sanford,  for  the  loan  of  Con- 
federate treasury  notes  and  interest  thereon,  and  it  was  the 
understanding  and  agreement  of  the  parties  to  said  contract, 
at  the  making  thereof,  that  the  said  sum  of  $5,000.00  in 
said  note  specified,  was  to  be  Confederate  treasury  notes, 
and  that  Yason,  the  principal,  at  and  after  the  maturity  of 
said  note,  went  to  Beall,  he  then  and  there  being  the  holder 
of  said  note,  either  as  the  executor  of  Sanford,  or  as  trus- 
tee of  Jesse  Beall,  and  offered  to  pay  the  whole  amount 
due  on  the  same,  he,  the  said  Yason,  being  then  and  there 
in  possession  of  a  sufiiciency  of  said  treasury  notes  to  make 
the  payment,  and  the  said  Beall  neglected  and  omitted,  or 
refused  to  take  said  notes  in  payment  and  discharge  of  said 
note,  then  this  was  such  an  act  on  the  part  of  said  Beall,  as 
the  holder  of  said  note,  as  discharges  Davis,  the  security." 

"  If  Yason  did,  in  fact,  offer  to  pay  said  money  to  Beall, 
as  above  stated,  and  Beall  did  hold  and  control  said  note  as 
executor  of  Sanford,  or  as  trustee  for  Jesse  Beall,  under  the 
will  of  Sanford,  and  he  neglected  or  refused  to  take  said 
money  when  so  offered,  and,  instead  of  taking  the  same, 
persuaded  or  induced  the  said  Yason  not  to  pay  him  the 
money,  by  promising  him  that  if  he  did  not  pay  the  money 
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and  would  use  it  otherwise,  and  sustained  loss  on  it,  that 
then  the  said  Beall  would  make  it  all  right,  and  Yason,  on 
the  faith  of  this  promise,  did  not  pay,  but  kept  the  money 
on  such  promise,  then  this  was  such  an  act  on  the  part  of 
Beall  as  discharged  Davis  from  all  liability  on  the  note." 

3.  Because  the  court  erred  in  qualifying  the  above  char- 
ges as  follows :  '^  but  if  the  jury  should  be  satisfied  that 
what  occurred  in  these  respects  amounted  only  to  a  conver- 
sation between  Yason  and  Beall  as  to  extension  of  day  of 
payment,  or  about  its  payment,  and  no  such  act  was  done 
by  plaintiff  as  charged  above,  then  Davis  is  not  dischaiged 
by  such  conversation." 

4.  Because  the  court  refused  to  charge  that  the  facts  set 
forth  in  the  second  division  of  the  charge  presented  in  the 
second  ground,  constituted  such  a  change  of  ike  contract  as 
discharged  Davis. 

5.  Because  the  court  refused  to  charge  that  such  facts 
constituted  a  new  contract  which  would  discharge  Davis. 

6.  Because  the  court  erred  in  charging,  after  reading  the 
scaling  ordinance  of  1865,  that  it  was  for  the  jury,  under 
the  evidence  and  instructions,  to  do  between  the  parties 
what  they  thought  was  right  and  equitable. 

7.  Because  the  court  erred  in  charging  that  if  Beall  in- 
duced Yason  not  to  pay  the  note  when  it  fell  due  by  prom- 
ising that  if  he  would  keep  and  invest  the  money  otherwise, 
and  loss  was  incurred,  that  he  would  make  it  all  right,  and 
Yason,  acting  on  this  agreement,  invested  the  money,  as  the 
agent  of  Beall,  in  other  securities,  for  Beall,  and  the  same 
was  lost,  then  the  loss  would  be  Beall's,  and  the  defendants 
were  discharged  ;  but  if  Yason  invested  the  money  in  other 
securities  in  his  own  name,  and  not  that  of  Beall,  then  the 
loss  of  such  securities  was  not  Beall's,  and  the  defendants 
were  not  thereby  discharged. 

8.  Because  the  court  erred  in  refusing  to  charge  that  if 
Yason  did  offer  to  pay  the  money,  and  Beall  said  he  would 
not  take  it,  then  it  was  not  necessary  for  Yason  to  present 
the  money. 
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9.  Becaaee  the  conrt  erred  in  excluding  the  answers  of 
Mallory  to  the  interrogatories  propounded  to  him. 

10.  Because  the  conrt  excluded  the  evidence  of  Davie  ae 
to  account  of  Vaaon  &  Davis  against  Bcall,  and  to  the  ef- 
fect that  the  latter  af^ed  to  pay  it  in  the  settlement  to  be 
had  of  the  note  now  sued  on. 

The  motion  was  overruled,  and  the  defendants  excepted. 

R,  F.  Lyom,  for  plaintiffs  in  error. 

C.  B.  "WooTKN,  by  A.  Hood,  for  defendant. 

Bleckley,  Judge. 

1.  Where  the  action  is  by  the  trustee  of  a  minor,  against 
the  makers  of  a  promiBsory  note  payable  to  a  third  person 
or  bearer,  one  of  the  makers  executing  the  note  aa  principal, 
the  other  as  surety,  an  account  in  favor  of  a  partnership 
competed  of  the  two  defendants,  and  against  the  plaintiff, 
not  as  trustee,  but  as  an  individual,  is  nut  proper  matter  of 
set-off.  The  cause  of  action  and  the  alleged  set-off  are  not 
mutual  debts. 

2.  A  promise  by  a  trustee  that  he  will  allow  the  amount 
of  an  account  against  himself  personally,  as  a  credit  on  a 
note  held  by  him  as  trustee,  is  not  obligatory  upon  the 
trust ;  and  the  breach  of  such  a  promise  is  no  defense  to  an 
action  upon  the  note,  even  though  the  account  has  become 
barred  by  the  statute  of  limitations  in  consequence  of  delay 
to  sne  indnced  by  the  promise. 

3.  For  the  purpose  of  avoiding  the  statute  of  limitations, 
:_.  . .1,.  j„i,j.  jjj  ^  particular  way,  as  to  allow  it 

(quires  a  writing  to  establish  it,  the 
promise.  While  a  parol  contract 
ut  tlie  bar  of  the  statute  from  at- 
after  the  bar  had  attached,  might 
tion — 55  Ga.,1.  The  forbearance 
,  might  be  treated  as  perfonnauce, 
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or  part  performance,  on  o 
dispensed  with  as  evidenc 
tioii  is  maintainable,  the  ti 
be  sued. 

i.  There  being  before  t 
tending  to  show  a  mere  cc 
touB  grant  of  solicited  lad 
aa  offer  to  pay  tlie  debt,  f 
accept  payment,  and  cert 
and  use  of  the  money  I 
having  cliarged  the  jnry 
money  enongh  in  his  poBS 
of  the  note,  offered  to  pay 
refused  to  take  tlie  money 
part  of  the  creditor  as  w 
secondly,  tliat  if,  wiien  thi 
tor,  instead  of  accepting  it 
it,  by  promising  tliat  if  h 
loss,  he,  the  creditor,  vox 
would  be  snch  an  act  on  i. 
discharge  the  surety : — thi 
if  what  occurred  amounte< 
payment,  or  toucliiug  the 
and  no  such  act  was  done 
not  be  dischai^ed. 

5.  When  tlie  conrt  ha 
facts,  if  true,  would  disci 
to  repeat  the  same  thing 
was  such  a  change  of  the  < 

6.  After  tlie  court  has  c 
be  sufficient,  if  the  perso 
enongh  in  his  possession, 
the  money  need  not  have 

7.  In  order  to  discharge 
the  ground  that  he  inve 
creditor,  he  must  show  th 
name,  or  render  some  reas 
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In  35    Oa.^  216,  there  was  a  direction  to   hold  until  the 
creditor  called,  as  well  as  clear  authority  to  invest. 

8.  In  administering  the  ordinance  of  1865  for  the  adjust 
ineut  of  Confederate  contracts,  the  jury  may  be  charged, 
among  other  things,  that  it  is  for  them,  under  the  evidence 
and  the  instructions,  to  do  between  the  parties  what  is  right 
and  equitable.  This  is  equivalent  to  directing  them  to  ren- 
der a  verdict  upon  the  principles  of  equity. 

9.  An  agreement  '^  to  do  what  is  right,"  raises  the  ques- 
tion of  what  is  right  under  all  the  circumstances,  and  where 
the  ordinance  of  1865  is  applicable,  this  question  is  for  con- 
sideration by  the  jury,  and  not  for  final  decision  by  the 
court  in  the  shape  of  instructions  dictating  the  verdict. 

10.  Whether  or  not  the  same  creditor  rejected  Confeder- 
ate money  when  offered  by  other  debtors,  was  wholly  irrele- 
vant ;  and  his  statement,  in  his  evidence  on  the  subject, 
was  not  admissible,  nor  was  evidence  admissible  to  contra- 
dict it. 

11.  The  verdict  being  rendered  under  the  ordinance  of 
1865,  and  no  material  error  being  found  in  the  rulings  of 
the  court,  and  the  evidence  being  conflicting,  the  judgment 
denying  a  new  trial  is  aflirmed. 

Judgment  affirmed. 


Archibald  Kiseb,  plaintiff  in  error,  V8,  E.  W.  Milleb,  de- 
fendant in  error. 

1.  PoBsession  of  land  by  a  tenant  of  defendant  in  fi,fa.,  is  possession 
of  the  defendant,  and  proof  thereof  since  Judgment,  casts  the  onu» 
upon  the  claimant  to  show  a  better  title  thereto. 

2.  Whilst  a  Judgment  and  eviction  in  ejectment  by  the  defendant  in 
fi.  fa.  against  the  possessor  of  the  land,  is  no  evidence  against  the 
claimant  to  show  title  thereto,  neither  the  claimant,  nor  his  ancestor, 
nor  feoffor  having  been  a  party  to  such  judgment,  yet  its  admission 
to  the  Jury  merely  to  explain  how  the  tenant  came  to  hold  under 
the  defendant  in  fi.  fa, ,  it  being  otherwise  shown  that  she  did  so 
hold,  is  not  objectionable. 
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3.  Id  order  that  claimant  should  show  a  perfect  equity  in  binueU  by 
showing  Buch  equity  In  Bome  link  of  his  chain  of  tille,  he  mualccD- 
nect  all  the  links  in  a  claim  case  down  to  himself,  and  if  one  fail. 
tbe  chain  Is  broken.  £ven  If  all  the  links  were  perfect,  Ihe  posses 
sioD  of  land  witb  boDd  for  titles  coaditioocd  on  the  paymeDi  of  t 
note  received  by  tbe  maker  of  the  bond,  and  indorsed  by  the  payee 
of  the  bond,  would  not  constitute  a  perfect  equity  so  as  to  recoTet 
of  defendant  in  ejectment  or  claim,  until  the  note  was  paid,  even  if 
the  note  were  held  by  the  maker  of  the  bond  until  barred  by  Ihe 
statute  of  limitations.  If  not  paid  until  barred,  it  was  tbe  fault  of 
the  payee  of  the  bond ;  havini;  Indorsed  the  note,  it  was  his  duty. 
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the  tenant  of  the  land,  and  who,  after  the  judgment  in 
ejectment,  attorned  to  Adams.  The  claimant  objected  to 
this  evidence  on  the  ground  that  he  was  no  party  thereto, 
and  error  is  assigned  npon  its  admission. 

1.  2.  As  a  mere  inducement  to  show  how  Mrs.  Waller 
held  the  possession — to  show  the  mere  circumstances  under 
which  she  became  the  tenant  of  Adams — we  do  not  see 
that  its  admission  to  the  jury  was  harmful.  It  hurt  no- 
body. It  simply  explained  the  circumstances  under  which 
Mrs.  Waller  held  the  land  for  the  defendant  in  ji.fa.  If 
the  plaintiff  had  simply  showed  that  she  was  a  tenant  of  the 
defendant,  it  would  have  been  enough ;  for  her  possession  was 
then  his,  and  this  proof  would  have  changed  the  onus;  as 
this  evidence  simply  explained  how  she  became  Adams'  ten- 
ant, we  cannot  see  that  it  harmed  anybody. 

3.  The  claimant  then  set  up  facts  which  he  insisted 
amounted  to  a  perfect  equity  to  this  land  on  his  part.  He 
set  up  a  purchase  of  the  land  by  him  from  one  Watson,  and 
a  bond  for  titles  from  Watson,  in  1865,  but  failed  to  show 
how  Watson  acquired  title.  If  the  link  had  been  supplied, 
however,  and  he  had  showed  the  chain  necessary  to  make 
his  equity,  it  would  have  been  a  bond  for  titles  from  Adams 
to  one  Andrews,  with  payment  by  Andrews  by  the  delivery 
of  a  promissory  note  to  Adams,  indorsed  hy  Andrews^  and 
which  note  an  agent  of  Adams  allowed  to  be  barred  by  the 
statute  of  limitations,  and  possession  at  the  time  of  levy. 
In  other  words,  the  precise  point  made  is  this :  Does  pos- 
session of  land,  with  bond  for  titles  to  be  made  when  a  note 
is  paid,  give  to  the  possessor  a  perfect  equity  so  as  to  hold 
the  land,  when  the  party  thus  paying  for  the  land  with  the 
note  indorses  the  note  himself?  We  think,  clearly  not. 
This  court  has  held  that  a  bond  for  titles,  with  possession 
and  payment  of  purchase  money,  does  give  a  perfect  equity ; 
but  in  this  case  the  note  was  not  paid,  and  the  purchaser 
from  whom  the  claimant  claims  that  he  derived  title,  and 
whose  equity  he  invokes,  had  himself  indorsed  the  note, 
and  the  bond  was  conditioned  on  the  payment  by  the  prin- 
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cipal  or  tKe  indoraer.  Before  this  pnrchaaer  had  any  equity 
to  traDBmit  to  Kiser,  he  had  to  pay  this  note.  Why  did  he 
not  pay  it  and  rae  the  maker  before  the  statnte  barred  the 
note?  It  waa  as  mneh  his  bnsineee  to  pay  the  note,  as  the 
maker's;  and  antil  it  was  paid,  he  had  no  title  to  the  land, 
and  coald  transmit  none. 

The  error  aeeigned  is,  that  the  court  refnsed  to  charfje 
that  the  claimant  had  a  perfect  equity  upon  these  facts. 
We  think  that  the  court  was  right ;  first,  because  there  is  no 

evidence  that  the  eqnity  -'   *-'' *'•-  ^-''' '  **"" 

bond  for  titles,  was  transi 
secondly,  because  until  I 
dorsed.  he  had  no  equity 

Judgment  affirmed. 


RoBEBT   T.   Walkeb    et 
error,  vb.  John  O.  Fkbb 


Where  the  creatioD  of  a  certafi 
vided  for  in  the  coDStituti 
provision  that  the  officer  "i 
the  governor  of  said  state  ft 
not  expire  at  the  expiration 
over  until  his  si 


Officers.  County  Ma 
Judge  ToicpKiNs.  Cliath 
Term,  1877. 

Reported  in  the  decisio 

Jaokson,  Lawton  &  Ba 
iffs  in  error, 

Hastridqe  &  Chisrolm 
fendant. 
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The  complainant  filed  his  bill  in  the  superior  court  of 
Chatham  county,  against  the  defendants,  with  a  prayer  for 
an  injunction,  of  which  the  following  is  a  substantial  copy : 

Humbly  complaining,  your  orator,  | John  O.  Ferrill,  ordi- 
nary of  Chatham  county,  showeth,  that  by  an  act  of  the 
general  assembly  of  the  state  of  Georgia,  approved  21st 
February,  1873,  five  commissioners  and  ex-qfficio  judges 
were  created  and  organized  for  said  county,  who,  under  the 
terms  of  said  act,  were  to  be  appointed  and  commissioned 
by  the  governor  of  said  state  for  a  period  of  four  years ; 
that  on  or  about  the  21st  of  February,  the  governor  did 
appoint  and  commission,  as  said  commissioners,  for  the 
period  of  four  years  as  aforesaid,  the  following  persons,  to- 
wit :  Geo.  P.  Harrison,  Kobert  D.  Walker,  M.  H.  Meyer, 
William  W.  Paine,  and  Edward  C.  Anderson,  Jr.,  all  of  said 
county ;  that,  afterwards,  said  Harrison  resigned  his  said 
office  as  commissioner,  and  William  8.  Lawton,  of  said 
county,  was  appointed  in  his  place,  to  serve  during  his  un- 
expired term  ;  and  that  on  the  —  day  of  September,  1876, 
the  said  Anderson  departed  this  life,  and  Christopher  C. 
Casey,  of  said  county,  was  appointed  and  commissioned  in 
his  place  to  serve  during  his  unexpired  term. 

And  your  orator  further  shows,  that  there  is  no  provision 
in  said  act  creating  said  commissioners,  providing  that  they 
should  act  until  their  successors  are  appointed ;  that  there  is 
no  provision  authorizing  the  appointment  of  any  successor 
to  them  in  said  office;  but  that,  by  express  terms  of  saidjact 
said  commissioners  were  to  be  appointed  and  commissioned 
for  a  period  of  four  years,  and  at  the  expiration  of  said  term 
their  term  of  office  expired,  and  the  office  ceased  to  exist ; 
and  that  neither  in  said  act,  nor  in  any  act  amendatory 
thereof,  is  the  power  given  to  the  governor  to  appoint  suc- 
cessors to  said  commissioners,  or  to  continue  them  in  office 
after  the  expiration  of  the  said  term  of  four  years  from  the 
said  21st  February  1873. 
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And  jonr  orator  farther  shows,  that  said  act  creating  said 
commissioners,  provides  that  thej  shall  have  the  same  juris- 
diction, to  the  exclusion  of  the  ordinary,  as  was  then  exer- 
cised by  said  ordinary  when  sitting  for  connty  purposes ; 
and  provides  further,  that  they  shall  have  original  jurisdic- 
tion in  directing  and  controlling  the  property  of  the  county, 
in  levying  taxes  for  said  county,  in  examining  and  settling 
the  accounts  of  officers  having  the  care  of  money  belonging 
to  the  county,  in  examining  and  settling  all  claims  against 
the  county,  in  establishing  roads,  bridges  and  ferries,  in 
providing  for  the  support  of  the  poor,  and  for  the  promo- 
tion of  health,  in  regulating  peddling  and  fixing  the  cost 
therefor,  in  fixing  the  cost  for  license  for  the  sale  of  spir- 
ituous liquors,  and  for  the  exhibition  of  shows,  in  superin- 
tending the  registration  of  voters,  establishing  and  abolishing 
election  precincts,  distributing  the  poor-fund,  and  receiving 
the  bonds  of  county  officers.  And  your  orator  shows  that 
said  act  was  amended  by  an  act  approved  February  28th, 
1874,  so  as  to  give  said  commissioners  power  to  issue  writs 
of  habeas  corjnts  in  certain  cases,  to  appoint  special  consta- 
bles to  fill  vacancies  in  the  office  of  constable,  and  to  take 
charge  of  lunatics.  All  of  which  will  more  fully  appear  by 
reference  to  said  acts,  to  which  special  reference  is  here 
made. 

And  your  orator  further  shows,  that  under  and  by  virtne 
of  said  act  creating  said  commissioners,  the  ordinary  was  re- 
quired to  turn  over  to  said  commissioners  all  books  and  pa- 
pers relating  to  the  jurisdiction  and  powers  conferred  by 
said  act,  and  was  prohibited  from  exercising  any  of  the 
powers  or  functions  so  conferred  upon  said  commissioners, 
and  that  now  said  commissioners  have  ceased  to  exist,  the 
jurisdiction  and  powers  that  were  taken  from  the  ordinary 
and  vested  in  said  commissioners,  have  been  restored  to  the 
ordinary,  and  that  your  orator,  as  ordinary,  is  alone  entitled 
to  exercise  said  jurisdiction  and  powers,  and  to  have  in  his 
keeping  and  custody  all  the  books  and  papers  appertaining 
thereto.     And  your  orator  shows  that  notwithstanding  the 


ATLANTA,  JANUARY  TERM,  1877.         515 

Walker  et  al.^  com*n,  vs.  Fenill,  ordinary. 

terms  of  said  commissionerB  have  expired,  and  that  the  period 
of  time  for  which  said  commisBionerB  were  created  and  du- 
ring which  they  were  to  exercise  their  functions,  has  termi- 
nated, yet  the  said  Robert  D.  Walker,  William  S.  Lawton, 
William  W.  Paine,  Mathiajs  H.  Meyer  and  Christopher  C. 
Casey,  still  claim  and  assume  to  act  as  said  commissioners, 
and  to  discharge  the  duties  and  exercise  the  powers  that 
were  vested  in  said  commissioners  by  the  acts  aforesaid,  and 
still  retain  possession  of  the  books  and  papers  aforesaid, 
and  have  refused,  and  still  refuse,  to  comply  with  the  re- 
quest and  demand  that  your  orator  has  made  of  them  to 
cease  to  assume  to  act  as  said  commissioners,  and  to  turn 
over  to  your  orator,  as  ordinary  as  aforesaid,  all  the  books 
and  papers  appertaining  to  the  office  of  commissioners,  for- 
merly existing  and  held  by  them.  And  your  orator  is  in- 
formed that  certain  documents,  purporting  to  be  commis- 
sions, and  purporting  to  re-appoint  said  Walker,  Lawton, 
Paine,  Meyer  and  Casey,  as  commissioners  for  the  term  of 
four  years  from  February  21st,  1877,  are  now  in  the  pos- 
session of  your  honor,  and  that  they,  the  said  Walker,  Law- 
ton,  Paine,  Meyer  and  Casey,  have  applied  for  them,  and 
are  requesting  your  honor  to  qualify  them  as  said  commis- 
sioners, although  your  orator  avers  that  said  pretended  com- 
missions are  issued  without  any  authority  of  law,  and  are 
wholly  null  and  void. 

Wherefore,  as  your  orator  can  have  no  adequate  relief 
except  in  a  court  of  equity,  to  the  end  that  the  said  Robt. 
D.  Walker,  William  S.  Lawton,  William  W.  Paine,  Mathias 
IT.  Meyer  and  Christopher  C.  Casey,  may  be  restrained  and 
enjoined  from  acting,  and  from  assuming  to  act,  as  said  com- 
missioners, and  from  discharging  and  exercising,  and  from 
assuming  to  discharge  and  exercise,  any  of  the  rights,  duties, 
powers  and  functions  which  vested  in  said  commissioners 
under  the  act  creating  said  commissioners,  and  the  act  or 
acts  amendatory  thereof,  and  from  continuing  to  refuse  to 
turn  over  to  your  orator,  as  ordinary  as  aforesaid,  the  books 
and  papers  appertaining  to  their  offices  as  commissioners, 
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formerly  existing,  and  from  applying  to  yonr  honor  for  said 
pretended  coturaiasions,  and  from  qualifying  nnder  them ; 
and  that  John  Williamson,  as  treasurer  of  said  cminty  of 
Chatham,  be  restrained  and  enjoined  from  paying  any 
drafts,  warrants  or  orders  drawn  npon  him  as  treasurer,  by 
said  Walker,  Lawton,  Paine,  Sfeyer  and  Casey,  acting  or 
assuming  to  act  ae  said  commiBsioners,  and  that  the  defend- 
ants be  required  to  fully  answer  this  bill,  and  that  your  or- 
ator may  have  such  further  relief  as  may  appear  to  be 
proper.  May  it  please  yonr  honor  to  grant,  not  only  tlie 
writ  of  injunction  restraining  and  enjoining  the  defendants 
as  is  above  set  forth,  but  also  the  writ  of  sabpcena  requiring 
them  to  appear  on  a  day  certain,  and  under  a  penalty  therein 
named,  to  answer  yonr  orator  fnlly  in  the  premises,  and  to 
stand  to  and  perfonn  each  decree  as  may  then  and  there  be 
made  against  them. 

The  defendants,  in  pursuance  of  an  order  to  show  canse 
why  the  injunction  prayed  for  shonld  not  be  granted,  ap- 
peared and  demurred  to  the  complainant's  bill,  on  the  ground 
that  it  contained  no  equity  which  would  anthorize  the 
chancellor  to  grant  the  injnnction  prayed  for.  Tlie  chan- 
cellor, after  considering  the  demurrer,  as  well  as  the  answers 
of  the   defendants,  granted    •'      ■   •       ■■  ■"" 

the  defendants  excepted. 

The  15th  section  of  the  5th 
1868,  declares  that  "the  genei 
to  provide  for  the  creation  of 
counties  as  may  require  them 
The  act  of  1873  is  "an  act  b 
HJoners  of  Chatham  connty,  n 
to  define  their  jurisdiction  ai 
poses."  The  first  section  of 
shall  be  created  and  or^nized 
state  of  Georgia,  five  commi 
which  commiseioners  shall  be 
ham  county  and  ex  ogmo  jnd| 
the  act  dechires  "that   said 
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jndges  for  the  county  of  Chatham,  sitate  of  Georgia,  shall 
be  ap|>ointed  and  commiseioned  by  the  governor  of  said 
state,  for  a  period  of  four  years,"  etc.  The  other  several 
sections  of  the  act  define  the  jurisdiction,  powers,  and  du- 
ties of  said  commissioners.  The  first  section  of  the  act,  it 
will  be  perceived,  created  and  organized  five  commissioners 
for  Chatham  county,  in  pursuance  of  that  clause  of  the 
constitution  before  cited,  which  authorized  the  general 
assembly  to  do  so.  The  second  section  of  the  act  provides 
for  the  appointment  of  the  commissioners  created  and  or- 
ganized by  the  first  section  for  Chatham  county,  and  declares 
that  they  shall  be  appointed  by  the  governor  for  four  years ; 
that  is  to  say,  the  term  for  which  the  commissioners  shall 
be  appointed  by  the  governor,  to  perform  their  duties  un* 
der  the  act  creating  them,  shall  be  four  years.  But  the 
commissioners  ^  appointed  would  be  eligible  to  be  re-ap- 
pointed after  the  expiration  of  four  years,  inasmuch  as  the 
129th  section  of  the  Code  declares  that  "  all  officers  are  eli- 
gible to  re-appointment,  unless  expressly  declared  to  the 
contrary  by  the  constitution  or  laws."  The  132d  section  of 
the  Code  declares  that  "  all  officers  in  this  state  must  discharge 
the  duties  of  their  office  until  their  successors  are  commis- 
sioned and  qualified."  The  69th  section  of  the  Code  also  de- 
clares that  "the  governor  shall  appoint  all  officers  and  fill  all 
vacancies,  unless  otherwise  prescribed  by  the  constitution 
and  laws.  All  appointments  to  discharge  a  public  duty,  by 
the  general  assembly,  or  by  the  governor  under  its  author- 
ity, are  declared  to  be  officers  within  the  constitution." 

In  our  judgment,  the  act  of  1873,  creating  and  organizing 
five  commissioners  for  Chatham  county,  providing  for  their 
appointment,  defining  their  jurisdiction  and  duties,  is  a 
permanent,  constitutional,  public  law  of  the  state :  that  the 
term  for  which  the  commissioners  created  and  organized  by 
it,  to  be  appointed  by  the  governor,  is  limited  to  four 
years ;  but  the  act  itself  wiU  continue  of  force  until  it  is  re- 
pealed ;  and,  at  the  expiration  of  four  years  from  the  date 
of  the  appointment  of  the  commissioners  under  the  pro  vis- 
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ions  of  that  act,  it  was  the  duty  of  the  governor  to  re-appoint 
them,  or  to  appoint  others  in  their  place  ;  and  it  will  con- 
tinue to  be  the  duty  of  the  governor  to  do  so,  at  the  expi- 
ration of  every  four  years,  under  the  provisions  of  tlie  Code, 
until  the  act  shall  be  altered  or  repealed.  There  are  no 
words  in  the  act  limiting  its  operation  to  any  definite  period 
of  time,  or  which  indicate,  by  any  fair  construction  thereof, 
that  it  was  the  intention  of  the  legislature  that  it  should  be 
a  temporary  law  for  four  years  only.  The  law  creating  the 
commissioners  did  not  expire  with  the  period  of  time  for 
which  that  law  declared  they  should  be  appointed  under  it. 
The  law  continued  indefinitely  until  altered  or  repealed. 
The  commissioners  created  by  it  were  to  be  appointed,  as 
therein  provided,  every  four  years.  The  fact  that  the  word 
"  successors  "  is  omitted  in  the  act,  has  no  legal  significance 
whatever,  in  view  of  the  general  law  of  the  state  as  declared 
by  the  132d,  69th  and  129th  sections  of  the  Code  before  cited, 
of  which  the  general  assembly  must  be  presumed  to  have 
had  knowledge  at  the  time  the  act  was  passed,  and,  therefore, 
it  was  not  necessary  to  have  repeated  the  general  law  of  the 
state  in  the  act  in  relation  to  the  successors  of  the  commis- 
sioners created  by  it,  or  the  re-appointment  thereof  by  the 
governor,  after  the  expiration  of  the  time  for  which  they 
were  appointed.  The  general  law  of  the  state  had  already 
provided  for  these  things,  so  long  as  the  act  creating  and 
organizing  commissioners  for  Chatham  county  remained  un- 
repealed and  unaltered.  It  follows,  therefore,  that  tlie 
granting  of  the  injunction  prayed  for  by  the  chancellor  was 
not  only  without  authority  of  law,  but  in  violation  of  the 
act  of  the  general  assembly  of  the  state  of  Georgia  of  the 
21st  of  February,  1873. 
Let  the  judgment  of  the  court  below  be  reversed. 
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William  T.  Fambbouqh,  plaintiJBF  in  error,  vs  Thomas  Amis, 

for  use,  defendant  in  error. 

1.  When  a  tract  of  land  is  divided  by  the  line  of  the  county  in  which 
the  defendant  in  execution  resides,  the  whole  tract  can  be  levied 
upon  and  sold,  as  his  property,  by  the  sheriff  of  that  county,  but 
not  by  the  sheriff  of  the  adjoining  county. 

2.  When,  on  the  trial  of  a  claim  case  involving  land  divided  by  a 
county  line,  it  appears  from  the  plaintilTs  evidence  that,  by  reason 
of  the  defendant's  residence  in  the  other  county,  the  levy  and  all  the 
subsequent  proceedings  have  been,  and  are,  in  the  wrong  Jurisdic- 
tion, the  court  should,  on  motion  of  the  claimant,  order  the  levy 
dismissed;  or  if  the  fact  of  such  residence  is  not  made  to  appear  by 
the  plaintiff's  evidence,  but  does  appear  from  evidence  introduced 
by  the  claimant,  the  verdict  of  the  jury  ought  to  be  in  favor  of  the 
claimant. 

Levy  and  Sale.  SheriflE.  Claim.  Practice  in  the  Supe- 
rior Court.  Before  Judge  Pottle.  Oglethorpe  Superior 
Court.    April  Term,  1876. 

On  January  7th,  1875,  an  execution  in  favor  of  Thomas 
Amis,  for  use,  against  Pendleton  S.  Fambrough,  was  levied 
by  the  sheriff  of  Oglethorpe  county  upon  a  tract  of  land 
situated  partly  in  the  said  county,  and  partly  in  the  county 
of  Clarke.  A  claim  was  interposed  by  William  T.  Fam- 
brough. 

The  evidence  showed  clearly  that  the  defendant  resided 
in  the  latter  county.     The  jury  found  the  property  subject. 

The  claimant  moved  for  a  new  trial  because  the  court 
erred  in  refusing  to  dismiss  the  levy  when  it  appeared  from 
the  e\ndence  of  plaintiff  in  Jl.y^a.  that  the  defendant  resided 
in  the  county  of  Clarke,  and  in  charging  that  the  superior 
court  of  Oglethorpe  county  had  jurisdiction  of  the  case. 

The  motion  was  overruled,  and  the  claimant  excepted. 

The  evidence,  so  far  as  material,  is  stated  in  the  opinion. 

J.  D.  Mathews  ;  Pope  Barbow,  for  plaintiff  in  error. 
Sam.  LuMPKiK ;  John  C.  Reed;  J.  T.  Olive,  for  defendant. 
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Bleckley,  Judge. 

1,  Wliere  land  subject  to  levy  lies  partly  in  two  coodI 
luid  the  defendant's  residence  is  in  one  of  them,  the  sbt 
of  tlmt  county  may  seize  and  sell  i 

true  meaning  of  section  8644  of 
plies  to  such  a  case.  The  section 
to  be  made  iu  that  county.  By 
officer  empowered  by  law  to  ma 
legal  process  generally.  It  foil 
sheriff  of  the  other  county  cant 
is  no  provision  of  law  for  trans 
the  one  sheriff  to  the  other,  aft 
the  purpose  of  having  the  sa 
provision  is  needed.  There  is 
sheriffs  to  act,  where  the  actiot 
quite  ButBcient.  All  that  the  i 
by  the  sheriff  tliat  cannot  sell,  i 
hands  of  the  one  that  can  sell, 
power  over  the  whole  tract  a 
witliin  bis  own  county.  He  ci 
sell  it.  The  other  sheriff  can  d< 
in  execution  did  not  reside  in  i 
then  the  sheriff  of  either  count 
It  is  the  defendant's  residence  ii 
creates  the  restriction.  The  sei 
to  reads  tlms :  "  A  sheriff  or  ot 
sell  land  out  of  the  county  in 
officer,  except  when  the  defendi 
tract  or  tracts  of  land  divided  1 
his  residence,  in  which  case  it  n 
his  residence ;  or  if  snch  tract  i 
of  the  defendant's  residence,  it 
in  -either  county." 

2.  The  levy  was  made  by  tiie  e 
the  defendant  resided  in  that  c 
this  levy  would  have  been  aath 
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of  the  levy,  there  was  no  objection  to  it ;  for  it  disclosed 
nothing  as  to  the  locality  of  the  defendant's  residence.  The 
claim  was  properly  interposed,  and  was  returned  to  the 
proper  court — ^the  supexjor  court  of  Oglethorpe.  Not  until 
evidence  was  introduced  on  the  trial  of  the  claim,  did  it 
appear  that  the  defendant  resided  in  Clarke.  That  fact 
was  left  in  some  doubt  by  the  plaintiffs  evidence,  and, 
therefore,  we  do  not  hold  that  the  court  erred  in  not  dis- 
missing the  levy  on  the  claimant's  motion.  But  the  doubt 
was  cleared  up  by  the  claimant's  evidence,  and  for  that  rea- 
son the  verdict  should  have  been  for  the  claimant.  The 
court  erred  in  giving  any  instructions  which  either  assumed 
Oglethorpe  to  be  the  proper  county  for  the  levy  to  be  made 
in,  or  left  the  jury  free  to  find  for  the  plaintiff,  if  they  be- 
lieved, under  the  evidence,  that  the  defendant  resided  in 
Clarke.  As  against  the  levy  on  trial,  the  claimant  was  en- 
titled to  a  verdict,  for  the  reason  that  the  sheriff  of  Ogle- 
thorpe had  no  power  to  make  the  levy  if  the  defendant's 
residence  was  in  Clarke. 

It  was  suggested  in  argument,  that  the  levy  was  good  as 
to  so  much  of  the  tract  as  lay  in  Oglethorpe.  But  we  think 
otherwise.  The  levy  was  one  and  indivisible.  There  was 
no  attempt  by  tiie  sheriff  to  levy  on  less  than  the  whole 
tract,  nor  was  there  any  description  of  the  part  lying  in 
Oglethorpe,  as  a  distinct  parcel.  There  is  little  or  no  doubt 
but  that  the  sheriff  had  the  power  to  levy  on  that  part  of 
the  tract  lying  in  Oglethorpe,  but  he  did  not  do  it.  He 
levied  on  the  whole. 

The  other  questions  mskde  in  the  record  are  swallowed  up 
ill  what  has  been  decided.  On  the  facts  of  the  case,  there 
could  have  been  no  legal  verdict  against  the  claimant. 

Judgment  reversed. 


SUPREME  001 


£.  J.  Hardin,  plaintiff  iu   e 
fetidani 

1.  A  verdict  for  tOO.OO  principal, 
960.00  principal,  with  interest  i 
corrected  so  as  to  read  "  witti 

2.  Tlie  surety  to  a  Joint  and  sever 
because  in  a  suit  against  llie  pr 
the  prlDcipal.  especially  if  the  ! 
before  trading  for  it,  and  when 
surety's  promise  to  attend  to  tb 
but  that  the  judgment  was  onlj 

Verdict.     Amendment, 
and  several  contracts.     Befi 
Superior  Court.    Jnly  Tern 

Reported  in  the  opinion, 

Wright  &  Featherstom,  1 

Xo  appearance  for  defend 

Jackson,  Judge. 

Johnston  sned  Hardin  as  < 
several  promissory  note  in  a 
judgment  for  Johnston,  and 
to  the  superior  court.  The  ; 
dollars,  principal,  interest  a 
court  granted  an  order  amei 
the  word  "  with,"  so  that  it 
witk  interest  and  costs.  It 
flecurity  only,  and  that  the  pi 
ment  had  for  him  in  a  justice  c 
whether  of  dismissal,  or  other 
also  testified  that  he  conaulte 
the  note,  and  was  told  by  Hs 
when  he  sued  the  principal  I 

A  motion  was  made  for  a 
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made  and  insiBted  on  here :  first,  that  the  court  erred  in  cor- 
recting the  verdict;  second,  that  the  judgment  for  the 
principal  released  the  surety. 

We  think,  under  tlie  facts  here,  neither  point  is  well  taken. 

1.  The  verdict  could  not  have  well  meant  that  sixty  dol- 
lars should  cover  costs  as  well  as  principal  and  interest ;  but 
we  think  it  meant  just  what  the  order  of  the  court  below, 
in  amending  it,  made  plainer,  to-wit :  that  it  meant  sixty 
dollars  principal,  with  interest  and  costs  besides. 

2.  The  judgment  for  the  principal,  without  more,  did  not 
release  the  surety  under  these  facts.  We  do  not  know  what 
sort  of  a  judgment  it  was.  We  suppose,  probably,  the  case 
was  dismissed  for  want  of  prosecution.  At  all  events,  John- 
ston swore  that  Hardin,  the  surety,  was  to  attend  to  it,  and 
that  on  his  recommendation  he  had  bought  the  note.  We 
see  no  error  in  overruling  the  motion  for  a  new  trial,  an<J 
the  judgment  is  affirmed. 


The  Pobt  Eoyal  Railroad  Company,  plaintiff  in  error,  vs. 
Paul  F.  Hammond,  defendant  in  error. 

1.  A  court  of  chancery,  in  this  state,  has  no  jurisdiction  to  compel  a 
/       domestic  corporation  to  go  into  a  foreign  state  and  specifically  exe- 
cute a  contract,  by  opening  ditches  on  complainant's  land,  keeping 
the  same  open  to  a  certain  depth,  constructing  and  keeping  in  repair 
cattle-guards  thereon^  and  on  its  failure  thus  to  perform,  to  enforce 
that  decree  by  attachment  and  sequestration  of  its  property  in  this 
state. 
%.  Where  the  same  corporation  was  chartered  in  two  states,  whilst,  for 
some  purposes,  it  may  be  regarded  as  one  entire  entity,  yet,  not  for 
the  object  above  specified.     Under  the  charter  granted  in  this  state, 
the  corporation  could  only  contract  for  the  right  of  way  over  lands 
here,  therefore   the  agreement  sought  to  be  enforced  must  have 
been  made  with  the  South  Carolina  corporation,  and  specific  per- 
formance should  be  decreed  by  the  courts  of  that  state. 
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The  Port  Ro7*l  RiUroad  CoB.pmj  v.  Huunnd. 

Equity.  Specific  Performance.  Jurisdiction.  Corpor- 
fttiom.  Contracts.  Before  Judge  Gibson.  Kichmond  Su- 
perior Court.     April  Term,  1876. 

Beported  in  the  decision. 

Fbake  H.  Milleb,  for  plaintiff  in  error. 

Babkes  &  Cdumino,  for  de 

Wakneb,  Chief  Jnatice. 

It  appears  from  the  abstr 
that  the  Port  Royal  Railroad 
the  state  of  South  Carolina, 
charter  points  out  tile  metfaw: 
right  of  way. 

This  South  Carolina  eorpoi 
of  the  legislature  of  Georgia 

By  act  of  September  22,  1 
Carolina  passed  a  general  la 
railroads,  section  7  of  which 
same  are  abandoned,  the  soil 

On  the  22d  of  May,  1872, 
thousand  dollars,  conveyed  to 
pany,  a  strip  of  land  two  hu 
course  as  then  sarreyed,  th 
tion,  a  distance  of  one  mile 
tested  by  H.  R.  Coot  and  T 
follows : 

"  Provided,  always,  aud  thii 
dition — 

"  Ist.  That  the  right  of  wa 
tions  of  the  act  of  the  Gent 
Una  of  September  22,  1868,  f 
to  the  party  of  the  first  part, 
the  sUte  of  South  Carolina.) 

"  2d.  That  the  system  of  dn 
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now,  except  that  such  ditches  as  have  been  filled  up  by  the 
party  of  the  second  part,  are  to  be  re-opened  by  it,  and 
the  ditches  to  remain  of  such  depth  as  to  allow,  as  hereto- 
fore,  the  drainage  of  the  land  the  depth  of  five  feet. 

"3d.  That  whenever  the  road  crosses  the  line  of  any 
fence  or  other  enclosure  of  the  party  of  the  first  part,  the 
party  of  the  second  part  shall  construct  and  keep  in  repair 
proper  and  sufficient  cattle-guards  or  stock-gaps. 

"And  provided  further,  that  whenever  it  may  become 
necessary  for  the  said  railroad  to  occupy  a  space  wider  than 
the  width  of  said  strip  of  land,  by  reason  of  cuttings  and 
fillings,  it  shall  and  may  be  lawful  for  them  to  occupy  as 
much  land  outside  the  limits  of  the  said  strip  as  may  be 
necessary  to  deposit  waste  earth  and  to  construct  embank- 
ments, and  that  the  said  company  shall,  at  all  times,  have 
the  right  to  cut  down  and  remove  any  tree  or  trees  which 
from  the  position  or  condition  of  it  or  them,  may  in  any 
way  endanger  the  track  or  property  of  the  said  company, 
notwithstanding  the  said  tree  or  trees  may  be  without  the 
limits  of  the  said  strip  of  land." 

To  April  term,  1874,  Paul  F.  Hammond  filed  his  bill  in 
Richmond  superior  court,  in  this  state,  against  the  Port 
Royal  Railroad  Company,  to  enforce  specific  performance 
of  the  provisions  of  the  said  deed  to  the  right  of  way,  and 
to  recover  damages  for  not  performing  them. 

On  April  20th,  1874,  the  defendant  filed  its  demurrer  on 
the  following  grounds : 

**  1.  There  is  no  equity  in  the  bill. 
^^  2.  Complainant  has  an  adequate  remedy  at  law. 
**  3.  There  is  no  allegation  in  the  bill  that  such  an  action 
would  lie  under  the  laws  of  South  Carolina." 

At  the  hearing  at  April  term,  1875,  this  demurrer  was 
overruled. 

On  the  trial  of  the  case,  the  jury  found  a  verdict  in  favor 
of  the  complainant  for  the  sum  of  $3,000  damages  up  to  the 
time  of  the  filing  of  the  complainant's  bill,  and  that  the  de- 
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feiidant,  the  Port  Royal  Kailroad  Company,  be  reqnired  to 
comply  with  ite  agreement,  as  set  forth  in  the  deed  made  by 
the  complainant,  within  ninety  days,  under  a  penalty  of  five 
tliousand  dollars.  The  defendant  made  a  motion  for  a  new 
trial,  on  the  ground  tliat  the  court  erred  ia  overruling  the 
demurrer,  and  on  various  other  grounds  tlierein  set  forth, 
which  was  overruled  by  the  court — on  condition  tliat  tbe 
complainant  would  write  off  from  the  verdict  the  penalty  of 
five  thousand  dollars,  the  defendant  paying  the  t3,O00.0H 
damages  assessed  within  thirty  days.  Whereupon  the  de- 
fendant excepted. 

1.  The  defendant  is  a  Georgia  corporation,  created  by  an 
act  of  the  general  assembly  of  this  state,  and  its  powers  and 
duties  are  to  be  exercised  and  performed  within  tbe  territo- 
rial limits  of  the  state.  As  an  artificial  person,  it  lias  no 
extra-territorial  existence — 14  Ga.  Sep.^  328.  The  object 
and  prayer  of  the  complainant's  bill  is,  that  the  defendant 
may  be  decreed  to  specifically  execute  the  contract,  alleged 
to  have  been  made  with  the  defendant,  for  the  right  of  way 
for  its  railroad  through  the  lands  of  the  complainant,  situ- 
ated and  being  in  the  state  of  South  Carolina,  and  ton 
damages  for  the  injury 
formance  of  that  conti 
based  upon  his  alleged 
pelled,  by  a  decree  of  tl 
perform  the  alleged  con 
by  keeping  the  ditches  i 
situated  in  that  state,  to 
struct,  and  keep  in  prop 
stock-gaps,  upon  the  c 
South  Carolina.  There 
equity  has  jurisdiction  o 
decree  the  specific  perfc 
veyance  of  land  situated 
also  restrain  a  defendant 
cases,  by  acting  upon  th< 
jurisdiction ;  and  that  is 
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iDflists  should  be  applied  to  the  defendant  in  this  case.  Al- 
though a  court  of  equity  will  act  upon  the  person  of  a  de- 
fendant within  its  jurisdiction,  and  compel  the  specific  exe- 
cution of  a  contract  in  relation  to  lands  in  a  foreign  state,  on 
a  proper  case  being  made,  still,  we  are  not  aware  that  the 
court  has  ever  gone  to  the  extent  of  compelling  a  defendant, 
by  its  decree,  to  go  into  a  foreign  state  and  specifically  exe- 
cute a  contract  tAe?*ej  even  in  the  case  of  a  natural  person ; 
and,  more  especially,  when  the  defendant  is  an  artificial 
person,  having  no  legal  existence  beyond  the  territorial 
limits  of  the  state  which  created  it. 

The  court  of  equity  of  Richmond  county,  in  this  state, 
had  no  jurisdiction  to  compel  the  defendant,  by  its  decree, 
to  go  into  the  state  of  South  Carolina  and  specifically  exe- 
cute the  alleged  contract,  as  set  forth  in  complainant's  bill, 
by  opening  the  ditches  on  complainant's  land  there,  and  keep- 
ing the  same  open  to  the  depth  of  five  feet,  and  by  con- 
structing and  keeping  in  repair  proper  and  su£Scient  cattle- 
guards,  or  stock-gaps  thereon,  and,  upon  its  failure  to  do  so, 
to  enforce  that  decree  by  an  attachment  and  sequestration 
of  its  property  in  this  state. 

If  the  acts  required  to  be  done  on  the  part  of  the  defendant, 
by  the  decree  of  the  court,  in  the  specific  execution  of  the 
contract  in  question,  were  required  to  be  performed  in  this 
state,  there  would  not  seem  to  be  any  well-founded  objection 
to  the  jurisdiction  of  the  court,  notwithstanding  the  land, 
the  subject  matter  of  the  contract,  is  situated  in  the  state  of 
South  Carolina.  This,  however,  is  as  far  as  the  principle 
contended  for  has  been  recognized.  See  Wharton  on  Con-* 
flict  of  Laws,  sections  288,  289,  290.  But  the  specific  exe- 
cution of  the  contract,  as  prayed  for  in  complainant's  bill, 
can  only  be  performed  by  going  on  the  land  in  South  Caro- 
lina and  cutting  ditches  upon  it  there  to  the  depth  of  five  feet, 
and  keeping  them  open  so  as  to  effect  the  stipulated  drainage 
of  the  land,  and  by  constructing  and  keeping  in  repair  proper 
and  sufilcient  stock-gaps  thereon.  To  hold  that  the  court  has 
jurisdiction  to  grant  the  specific  relief  prayed  for  against  the 
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defendant,  would  be  to  decide  that  a  corporation,  an  artificial 
person,  having  no  legal  existence  beyond  the  territorial  limits 
of  the  state  which  created  it,  can  be  compelled  to  go  into 
another  state  in  which  it  has  no  legal  existence,  and  there  to 
cut  and  keep  open  ditches,  constmct  and  keep  in  repair  stock- 
gaps  on  the  complainant's  land  in  that  state,  and,  upon  its 
failure  to  do  so,  that  its  property,  in  this  state,  may  be  at^ 
tached  and  sequestrated  to  compel  the  performance  of  such 
specific  acts  by  the  defendant  in  a  state  and  country  where 
it  has  no  legal  existence  to  perform  the  same. 

2.  If  it  should  be  said  that  the  incapacity  of  the  courts  of 
this  state  to  enforce  the  decree  prayed  for  in  rem^  by  the 
defendant,  in  the  state  of  South  Carolina,  where  the  land  is 
situated,  would  constitute  no  objection  to  the  right  of  the 
complainant  to  maintain  his  suit  against  the  defendant  in 
this  state,  and  obtain  a  decree  here  for  the  specific  perform- 
ance of  the  alleged  contract,  the  reply  is,  that  by  a  fair  in- 
terpretation of  the  act  of  1859,  incorporating  the  defendant 
in  this  state,  no  contract  for  the  right  of  way  for  its  road 
could  have  been  made  with  it,  except  for  its  right  of  way  over 
lands  in  this  state,  from  the  boundary  line  between  the  two 
states  to  the  city  of  Augusta,  and  that  being  so,  the  contract 
for  the  right  of  way  over  the  complainant's  land  in  South 
Carolina,  as  alleged  in  his  bill,  must  necessarily  have  been 
made  with  the  South  Carolina  corporation,  in  which  state  tlie 
land  is  situated,  and  not  with  the  Georgia  corporation,  in 
which  latter  state  the  land  in  question  is  not  situated.  Whilst 
it  may  be  true  that,  for  some  purposes,  the  corporation  nuiy 
be  treated  as  an  entire  corporation  in  both  states,  but  not 
for  the  purpose  of  decreeing  the  specific  performance  of  a 
contract  made  with  the  corporation  of  one  state,  in  which 
the  land  is  situated,  against  the  corporation  of  the  other 
state,  with  which  the  contract  was  not  made — and  in  which 
the  land  is  not  situated.  It  would,  therefore,  seem  to  be 
much  more  equitable  and  just  that  the  complainant  should 
seek  a  specific  execution  of  the  alleged  contract  against  the 
corporation  with  which  it  was  made,  and  in  the  courts  of 
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the  state  in  which  the  land  i&  situated,  and  obtain  his  decree 
in  aceordanoe  with  the  laws  of  that  state,  and  where  the 
conrt  win  have  jurisdiction  to  enforce  it  in  conformitj 
therewith.  The  specific  execution  of  contracts  by  a  court 
of  equity  must  always  rest  in  the  sound  discretion  of  the 
court.  To  compel  the  Georgia  corporation,  by  a  decree  of 
the  court,  to  specifically  perform  the  alleged  contract,  made 
by  the  complainant  with  the  South  Carolina  corporation, 
and  to  enforce  its  performance  in  the  latter  state  by  an  at- 
tachment and  sequestration  of  its  property  situated  in  Geor- 
gia, would  be  unfair,  unjust,  and  against  good  conscience, 
inasmuch  as  its  property  in  this  state  may  not  be  more  than 
sufficient  to  dischai^e  its  own  contracts  and  liabilities  to  its 
ereditors  here. 

In  our  judgment  the  court  erred  in  overruling  the  de- 
fendant's demurrer  to  the  complainant's  bill. 

Let  the  judgment  of  the  court  below  be  reversed. 


RoBsn  P.  Smtth,  plaintiff  in  error,  m.  Josbph  Hornesbt 

et  4U,j  defendants  in  error. 

1.  A  bond  for  titles,  and  the  holder's  interest  in  the  land  to  which  it 
relates,  pass  to  his  assignee  in  bankruptcy.  After  the  assignee  has 
disposed  of  the  land  to  the  obligor  in  the  bond,  though  done  illegally, 
frandttlently,  and  without  consideration,  the  bankrupt  cannot  re- 
elaim  it  by  bill  in  the  state  court,  and  have  a  conveyance  decreed  to 
himself,  or  damages  awarded  for  a  breach  of  the  bond ;  his  bill  not 
alleging,  either  that  the  land  or  the  bond  constituted  any  part  of  his 
exemption,  or  that  they  were  in  excess  of  sufficient  assets  to  satisfy 
all  claims  proved  in  bankruptcy  against  his  estate. 

2.  If  it  would  aid  the  complainant's  case  to  aver  that  he  had  withdrawn 
from  bankruptcy,  he  has  not  so  averred,  except  by  way  of  reciting 
the  contents  of  a  previous  bill,  which  is  not  sufficient;  neither  has  he 
pleaded  or  exhibited  any  judgment  of  the  court  of  bankruptcy  per- 
mitting him  to  withdraw. 

Equity.     Bankrupt.     Jurisdiction.      Before  Judge  Bu- 
chanan.    Campbell  Superior  Court.     August  Term,  1876. 
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In  December,  1874,  Robert  P.  Smith  filed  his  bill  in  the 
superior  court  of  Campbell  county,  against  Joseph  Homeebj, 
of  Campbell  county ;  Ophelia  M.  Gorman  and  James  M. 
(iorman,  of  Coweta  county ;  S.  C.  Weems,  of  Spaldmg 
county;  and  W.  J.  Smith,  of  "■'>"-''  """"*"  ™ofcJn„  in 
brief,  the  following  case  : 

On  October  17th,  1858,  "Wm 
plainant,  bought  of  Joseph  H< 
one-half  cash,  balance  to  becor 
1860.  Complainant  took  trans 
gave  Homesby  his  note  for  tin 
meet  note  when  it  matured. 
thereon.  On  March  12th,  18( 
and  recovered  judgment  on  Oe 
pal  of  $1,605.00,  and  |i652.25, 
Execution  issued  on  January  1 

On  —  day  of ,  1867,  cor 

bankraptcy.  On  October  20t 
from  the  deputy  sheriff  of  Her 
of  complainant's  property  sold 
mptcy  was  filed.  On  the  14tli 
bj,  combining  and  confedera 
Ophelia  M.  Austell,  to  defraud 
of  Baid  land  and  conveyed  it  t 
pretended  sum  of  $2,500.00,  an 

Subsequently,  Homesby  ani 
mptcy,  combined  to  defraud  c( 
for  no  consideration,  conveyed, 
said  Hornesby,  all  the  interest  v 
land.  Thereafter,  on  Febraai 
required  W.  H.  Smith,  eecurit; 
on  sajdyi.ya.,  and  transferred 
ber  7th,  1871,  W.  H.  Smith,  sc 
to  one  W.  J,  Smith,  of  Henry 
fully  informed  of  the  equity  ( 
—  day  of  November,  1871,  he 
on  said  land. 
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Oil  May  2d9  1872,  complainant  filed  his  bill  in  Henry 
connty,  alleging  aforesaid  facts,  and  that  complainant,  since 
date  of  transfer  of  bond  for  titles  by  Weems,  assignee,  has 
withdrawn  from  bankruptcy.     Prayed  relief  and  injunction. 

Said  bill  remained  in  court  nntil  October  adjourned  term, 
1873,  at  which  term  it  was  ordered  to  be  dismissed,  because 
the  right  of  action  of  complainant  was  barred  by  the  statute 
of  limitations,  and  because  the  superior  conrt  of  Henry 
county  had  no  jurisdiction.  This  judgment  was  revereed  on 
first  ground,  and  affirmed  on  last.    (See  53  Ga.^  182.) 

Ophelia  M.  Austell,  now  Gormon,  with  her  hnsband,  Jas. 
M.  Gormon,  have  been  in  possession  of  said  land  from  No- 
vember 14:th,  1867,  to  present  time,  of  yearly  value,  for  rent, 
of  $500.00.  Complainant  is  ready  and  willing  to  pay  the 
balance  of  the  purchase  money  due  on  said  execution,  and 
tenders  it.  The  land,  if  sold  with  present  cloud  upon  title, 
will  bring  comparatively  nothing. 

Prays  as  follows : 

1.  That  W.  J.  Smith  be  enjoined  from  proceeding  to  sell 
said  land  under  the  aforesaid  levy,  until  a  hearing  can  be 
had  on  this  bill. 

2.  That  the  deed  made  by  Homesby  to  Ophelia  M.  Austell 
be  set  aside. 

3.  That  the  transfer  of  the  bond  for  titles  made  by  Weems, 
assignee,  to  Homesby  be  vacated. 

4.  That  complainant  have  a  general  judgment  against 
Homesby,  Ophelia  M.  and  her  husband,  James  M.  Gormon, 
for  $3,000.00  for  rent. 

5.  That  W.  J.  Smith  be  decreed  to  accept  the  sum  of 
money  due  on  said  execution,  which  is  tendered,  and  to  de- 
liver up  the  same  to  be  entered  satisfied. 

6.  That  Homesby  be  decreed  to  execute  to  complainant  a 
good  and  sufficient  warranty  deed  to  the  land,  and  that  com- 
plainant have  a  writ  of  possession  for  the  same. 

7.  Prays  subpoena  and  general  relief. 

Subsequently  complainant  amended  his  bill  substantially 
as  follows: 
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Since  the  filing  of  the  bill,  the  defendants  have  answered 
setting  up  that,  at  the  time  said  Ophelia  M.  purchased  the 
land  from  Homesbj,  she  had  no  notice  that  complainant  had 
any  equity  in,  or  claim  to,  the  same.  Complainant,  there- 
fore, insists  that  if  slie  purchased  in  good  faith  and  without 
notice,  that  complainant  would  be  entitled  to  recover  of 
Homesby  the  $1,500.00  paid  him  in  the  first  instance,  with 
interest  thereon ;  ako,  $792.50  collected  by  Homesby  on  his 
execution,  with  interest  thereon,  less  the  value  of  the  rents 
during  the  period  complainant  had  the  same  in  possession ; 
also,  the  amount  due* on  said  execution,  now  held  by  W. 
J.  Smith  against  complainant,  unless  the  said  Homesby  shall, 
within  a  reasonable  time  after  the  rendition  of  a  decree  in 
this  case,  procure  said  execution  to  be  entered  satisfied  and 
returned  to  the  proper  court. 

Prays  as  above  indicated,  and  for  general  relief. 

To  this  bill  were  attached  the  following  exhibits: 

1.  Execution  therein  referred  to  with  following  entries: 
(a)  Eeceipt  of  plaintiflPs  attorney  for  $792.50,  amount 

realized  from  sale  of  debtor's  property,  of  date  October  24th, 
1867. 

(*)  "  Gkiffin,  Ga.,  December  25th,  1867. 

"  This  execution  settled  this  day  by  mutual  consent,  with 

the  exception  of  $158.00  now  due  and  unpaid  on  this /./a. 

[Signed]  «  Samuel  C.  Wekms, 

"  Assignee. 

"  F.  S.  Frrcn, 

"  Attorney  for  Homesby." 

(c)  "  This  balance  settled  by  W.  H.  Smith,  security,  Feb- 
ruary 3d,  1868. 

t^^g^ed]  "  Joseph  Hobxesbt," 

w  "  ^'  ^'  ^'  Smith,  security,  transfer  the  within  /./«. 
to  W.  J.  Smith,  without  recourse  on  me.  This  October  7tb, 
1871. 

[Signed]  u  ^  j^  Smtth." 

2.  Deed  from  Homesby  to  Ophelia  M.  AustelL 
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8.  "  DisTBicrr  CouKT  OF  Unitbd  States, 

"  For  Northern  District  of  Georgia, 
"  Griffin,  November  27th,  1867. 

*'  In  person  appeared  before  me,  Alexander  Murray,  regis- 
ter, Bobert  P.  Smith,  who  being  duly  sworn,  saith,  that 
since  he  tiled  his  application  in  bankruptcy,  he  has  lost  a  note 
for  $21.00,  signed  by  Mr.  Leak,  which  is  embraced  in  sched- 
ule £y  a,  a  part  of  the  assets  mentioned,  and  that  he  has  been 
unable  to  find  it.  Deponent  further  swears  that  the  bond 
of  Joseph  Homesby,  of  Campbell  county,  as  described,  was 
also  taken,  or  mislaid,  during  the  Sherman  raid,  and  he  has 
been  unable  to  find  it.  "  Robert  P.  Smffh. 

"  Sworn  to  and  subscribed  before  me  this  27th  November, 
1867.  "  Alexander  Murray, 

"  Register  in  Bankruptcy." 

"At  Griffin,  on  the  2d  of  December,  1867,  this  day,  I 
transfer  to  Joseph  Homesby,  of  Campbell  county,  in  lieu  of 
a  bond  held  by  R.  P.  Smith,  the  above  indenture.  Said  bond 
was  given  by  Joseph  Homesby  to  W.  H.  Smith,  and  trans- 
ferred by  him  to  Robert  P.  Smith. 

[Signed]  "  Samuel  C.  Weems,  Assignee." 

On  demurrer,  the  bill  was  dismissed  as  not  entitling  com- 
plainant to  the  relief  prayed  for,  or  any  other. 
To  this  ruling  complainant  excepted. 

L.  S.  Roan  ;  Jackson  &  Lumpkin,  for  plaintiff  in  error. 

Thomas  W.  Latham  ;  George  N.  Lester,  by  brief,  for 
defendants  in  error. 

Blecklet,  Judge. 

When,  at  the  time  of  the  adjudication  in  bankmptcy,  the 
bankrupt  is  the  owner  of  a  bond  for  titles  to  land,  with  the 
purchase  money  partially  paid,  his  assignee,  as  a  general 
rule,  succeeds  to  his  interest  in  the  bond  and  in  the  land. 
If  the  assignee,  while  in  office,  convey,  in  writing,  to  the 
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itiaker  of  the  bond,  "  all  the  interest,  right  and  title  "  which 
the  bankrupt  had  in  and  to  the  land,  the  bankrupt  cannot, 
afterwards,  maintain  a  bill,  in  the  state  court,  for  specific 
performance  of  tlie  contract  to  convev  tuv^n^iiKr  tn  the 
l>ond,  or  for  compensation  in  dama 
condition.  It  will  make  no  differe 
that  the  transaction  between  the  a 
was  unlawful,  fraudulent,  and  witl 
will  it  aid  the  complainant  that  he 
liad  alleged  in  a  previous  bill,  filed 
he  had  withdrawn  from  bankruptcy 
in  the  present  bill  that  he  had  witb 
or  exhibiting  any  judgment  of  the 
iiiitting  hiiQ  to  withdraw.  And,  m 
either  tliat  the  land  or  the  bond  w 
plainant  as  exempt  in  bankruptcy, 
were  sufficient  for  the  discliat^  of 
the  assignee,  as  well  as  the  obligor 
defendant  to  the  bill,  the  court  be] 
ing  the  denmrrer ;  as,  on  the  facte 
to  call  the  assignee  to  account  for 
the  court  of  bankruptcy,  if  anywl 
case  on  account  of  the  lapse  of  tin 
Aidered,  inasmuch  as  the  judgment 
bill,  on  demurrer  for  want  of  eqnit 
son  stated  above. 
Judgment  affirmed. 


The  Western  and  Atlantic  Raii 
in  error,  vs.  John  B.  Brows, 

1,  Justice  courts  have  Jurisdiction  in  al 
as  well  as  «  eontractu,  up  to  |100.  H' 
tion  in  coses  where  railroad  compHnl 
whose  value  does  not  exceed  that  au 
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The  Western  and  Atlantic  Ballroad  Company  vt  Brown. 

section  8043  of  the  Code  et  seq. ,  is  merely  cumulative,  and  does  not 
oust  the  regular  justice  courts  of  their  jurisdiction. 
2.  A  verdict  or  judgment  for  an  intermediate  sum  between  the  highest 
and  lowest  value  proven,  will  be  sustained,  though  no  witness  ha(« 
sworn  to  the  specific  amount  found. 

Justice  ConrtB.  Jurisdiction.  Constitutional  Law.  Dam- 
ages. Torts.  Before  Judge  McCdtchen.  Whitfield  Su- 
perior Court.     October  Term,  1876. 

Reported  in  the  opinion. 

JoHNSOK  &  McCamy,  by  J.  L.  Bkown,  for  plaintiff  in 
error. 

Shumate  &  Williamson,  by  brief,  for  defendant. 

Jackson,  JtiJ^c. 

Brown  sued  the  company  in  the  justice  court  for  dam- 
ages laid  at  $35.00,  in  killing  a  cow,  by  regular  summons. 
The  justice  of  the  peace  gave  judgment  against  the  com- 
pany for  twenty-five  dollars,  and  the  case  was  carried  up  by 
certioraH^  and  the  judgment  was  sustained. 

It  is  brought  here  on  two  points :  first,  that  justice  courts 
proper,  have  no  jurisdiction  in  cases  for  damages,  especially 
against  railroad  companies ;  and  second,  that  the  court  ren- 
dered judgment  for  a  sum  intermediate  the  higher  and 
lower  sums  proven. 

1.  We  think  that  the  constitution  settles  the  first  point. 
It  gives  jurisdiction* in  all  civil  cases  up  to  $100.00.  Code, 
§  5104.  This  was  a  civil  case.  The  special  remedy  pro- 
vided in  section  3043  of  the  Code,  and  the  sections  follow- 
ing, are  merely  cumulative — optional  with  the  party.  It 
does  not  oust  the  general  jurisdiction  of  the  justice  courts. 

2.  Nor  do  we  think  that  the  other  point  is  more  tenable. 
The  judgment  was  for  $25.00.  Various  sums  from  $50.(M> 
down  below  $25.00,  were  proven  to  be  the  value  of  the  cow 
killed.     The  justice  seems  to  have  ^averaged  the  different 
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opinions  of  the  witneeeeB,  and  tbougli  no  witness  swore  to 
the  exact  sum  the  court  gave  judgment  for,  the  evidence 
supports  sufficiently  the  judgment — ^it  being  intermediate 
between  the  sums  proven. 
Judgment  affirmed. 


John  W.  Bbandox,  administrator  et  (jU.^  plaintiffs  in  error, 
vs.  Freeman  H.  Bowe,  administrator,  defendant  in  error. 

1.  It  is  error  for  the  court  to  assume,  in  its  charge,  a  state  of  facts  not 
shown  by  the  evidence. 

2.  Where  an  administrator  ds  b<mi»  non,  cum  teUamento  annexe,  in  de- 
fense to  a  bill  for  account  and  settlement  by  the  legatees,  sets  up 
that  he,  in  good  faith,  received  Confederate  money  for  debts  due 
the  estate,  and  that  it  had  become  valueless,  the  facts  and  circum- 
stances under  which  such  money  was  received  must  be  clearly  and 
satisfactorily  shown. 

Charge  of  Court  Administrators  and  Executors.  Con- 
federate Money.  Before  Judge  Tompkins.  Laurens  Supe- 
rior Court.    April  Adjourned  Term,  1876. 

Brandon,  as  administrator  of  John  T.  Fulwood,  deceased, 
and  as  next  friend  of  John  I.  Fulwood,  a  minor,  together 
with  Mrs.  Brandon,  the  mother  of  said  minor,  who  also  sued 
as  his  next  friend,  filed  a  bill,  on  March  11,  1875,  against 
Howe,  administrator  of  Mary  Jones,  deceased,  making,  in 
brief,  the  following  case : 

In  1856  Mrs.  Mary  Jones,  who  was  the  grand-mother  of 
J  ohn  T.  Fulwood,  died.  By  her  will,  which  was  duly  pro- 
bated and  recorded,  she  bequeathed  to  him  all  of  her  estate, 
1)oth  real  and  personal,  consisting  of  three  thousand  acres  of 
land  in  Laurens  county,  a  number  of  slaves  and  other  per- 
sonal property — all  aggregating  in  value  $200,000.00,  or 
other  large  sum.  One  Francis  Thomas  was  the  executor 
of  the  estate,  and  had  the  management  of  it  until  1859, 
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when  Eowe  was  appointed  administrator  de  bonds  non.  On 
June  29th,  1861,  Bowe  had  in  his  hands,  besides  lands  and 
negroes,  $11,729.39  in  currency  which  was  at  par  with  gold. 
Prom  Jnly  1st,  1861,  to  July  Ist,  1862,  he  received,  besides 
interest,  $4,018.64  in  excess  of  disbursements ;  to  July  1st, 
1863,  $4,027.44 ;  and  to  July  1st,  1864,  $3,134,48.  All  of 
Uiese  sums,  with  interest,  complainants  claim  to  be  due  and 
unpaid.  On  February  19th,  1861,  John  T.  Fulwood  exe- 
cuted a  deed  of  trust  by  which  he  conveyed  to  one  John  W. 
Kabun  all  of  the  property  which  had  been  devised  to  him 
by  hiB  grand-mothet,  in  trust  for  his  wife  and  such  child  or 
children  as  should  be  bom  to  them,  with  certain  i*eservar 
tions  immaterial  here.  Babun  accepted  the  trust,  but  never 
acquired  possession  of  any  of  the  trust  property  or  money, 
which  remained  in  the  hands  of  Kowe.  In  1865  Fulwood 
died,  leaving  a  wife  and  minor  child.  Afterwards  Kabun 
also  died,  and  no  one  has  ever  been  appointed  to  succeed 
him.  In  1866  Mrs.  Fulwood  became  her  husband's  admin- 
istratrix, but  the  next  year  her  letters  abated  by  her  mar- 
riage with  Brandon.  The  estate  remained  unrepresented 
until  1873,  when  Brandon  became  administrator  de  bonis 
non.  The  minor,  J.  I,  Fulwood,  has  no  guardian,  and, 
therefore,  sues  by  next  friend.  Bowe  has  never  made  any 
final  settlement  of  the  estate  of  Mrs.  Jones.  Such  a  settle- 
ment has  been  demanded  of  him  by  complainants,  and  re- 
fused.    Discovery  was  waived. 

The  bill  prayed  for  account  and  settlement  with  Bowe, 
and  for  general  relief. 

Exhibit  "A"  contained  a  copy  of  the  will  of  Mrs.  Jones, 
in  which  ahe  devised  her  property  to  Partin,  Thomas  and 
Coombs,  for  the  use  of  J.  T.  Fulwood,  and  to  vest  in  the 
heirs  of  his  body  at  his  death. 

Defendant  demurred  to  the  bill,  and  answered  substan- 
tially as  follows: 

About  the  beginning  of  the  war  defendant,  as  adminis- 
trator de  bonis  non  of  Mrs.  Jones,  received  property  of  the 
estate,  consisting  of  Confederate  money  and  bonds,  negroes. 
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and  notes  for  negro  hire,  i 
ate  money  depreciated  in  vb 
aider  it  for  the  intereet  of 
socli  notes.  What  coUectio 
the  payment  of  the  debte  < 
Fulwood,  Babnn,  or  Mrs. 
or  perished  on  his  hands  as 
the  war  the  negroes  were 
secnritieB  became  valneleBB,  i 
insolvent.  The  constitntion 
tion  of  notes  given  for  negi 
Dntil  it  was  decided  in  confli 
United  States,  hy  the  snpreni 
time  the  limitatiou  act  of  : 
collection  of  all  of  the  notei 
defendant  nsed  all  due  dilig< 
in  his  hands  became  v&lueU 
hearing  that  Habnn  had  bee 
wrote  to  him  at  Savannah,  i 
rens  county  and  take  chai^ 
Rabnn  came,  but  begged  d( 
the  property,  which  the  lat 
considered  himself  as  a  bai 
always  been,  and  is  now,  rea 
the  estate  in  his  hands  to  an 
it.  Denies  any  demand  np 
statute  of  limitations  as  to  c* 
Complainants  amended  thi 
The  will  of  Mrs.  Jones  beqi 
Coombs,  as  trustees,  all  of  ht 
T.  Fulwood  dnring  his  life,  s 
his  death.  The  will  directe 
worked  on  the  land.  Non( 
the  trust.  The  executor,  an 
niinistrator,  violated  tliis  pn 
the  negroes  out    In  1861  d 
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longing  to  the  estate  $11,729.39,  which  was  at  par  value 
with  gold.  In  1861  and  1862,  he  received  $4,757,  which 
was  not  more  than  ten  per  cent,  below  par.  All  this  he 
converted  to  his  own  nse;  and,  in  1864,  he  invested  his  in- 
dividual Confederate  funds — not  worth  more  than  five  cents 
in  the  dollar — in  Confederate  bonds,  in  the  name  of  the 
estate,  and  substituted  them  in  place  of  the  good  funds  so 
converted.  Complainants  claim  that,  at  the  death  of  J.  T. 
Fulwood,  the  corpus  of  the  estate  vested  absolutely  in  his 
minor  heir ;  and  by  the  trust  deed,  the  rents,  profits,  etc., 
during  his  life,  vested  equally  in  the  wife  and  child.  Pray 
as  in  original  bill. 

Defendant  amended  his  answer,  denying  all  fraud,  con- 
version or  admixture  of  the  property  of  the  estate  with  his 
own.  In  respect  to  not  working  the  negroes  on  the  lands, 
he  answered  that  the  lands  had  been  taken  by  the  heirs  at 
law  of  Mrs.  Jones,  had  been  in  litigation,  and  lost  to  the 
administrator. 

In  his  testimony,  defendant  stated  that  he  received  the 
Confederate  money  in  evidence,  during  the  years  1861, 1862, 
1863,  and  1864,  for  the  hire  of  negroes  belonging  to  the 
estate,  but  did  not  further  specify  the  time  or  circumstances 
of  such  receipt. 

The  other  facts  of  this  case  will  appear  from  the  decis- 
ion. 

Wabnbk,  Chief  Justice. 

The  complainants  filed  their  bill  against  the  defendant  as 
administrator,  for  an  acox)unt  and  settlement,  waiving  dis- 
covery. On  the  trial  of  the  case,  the  jury,  under  the  charge 
of  the  court,  found  a  verdict  in  favor  of  the  defendant  A 
motion  was  made  for  a  new  trial  on  the  several  grounds 
alleged  therein,  which  was  overruled  by  the  court,  and  the 
complainants  excepted. 

One  of  the  grounds  of  the  defendant's  defense  was,  that 
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he  had  received  Confederate  money  for  debts  dae  to  the  estate 
in  good  faith,  wliich  perished  on  his  hands,  and  that  he  was 
therefore  entitled  to  be  protected  under  the  law.     The  de- 
fendant offered  in  evidence 
of  $6,190.00,  as  having  been 
which  he  had  tept  eeparate  f 
except  one  ten  dollar  note, 
1864.  In  his  testimony,  as  it 
that  he  collected  the  Conf  edt 
hand  all  along  through  the 

The  court  charged  the  jui 
the  evidence  shows  that  fro 
Confederate  money  was,  by 
in  lien  of  tlie  old  issue  of  si 
the  identity  of  the  bills,  bu 
the  estate."  The  court  also 
the  request  of  defendant's 
wood  took  only  a  life  estate 
and  if  he  refused  to  take  p< 
the  will,  and  did  not  receivi 
it,  and  after  the  estate  was 
and  notes — based  npon  the 
and  the  estate  was  in  that  c< 
T.  Fulwood  had  li  right  ti 
death,  tliea  they  can  reeoii 
wood,  or  his  administrator, 

1.  There  is  no  evidence 
Bubstitnted  the  new  issue  o 
the  old  issue  of  such  monej 
trary,  the  evidence  is,  that 
credit  for  as  having  perishe 
him  along  through  the  yeai 
of  which,  except  ten  dollan 
There  is  nu  evidence  in  th< 
that  John  T.  Fulwood  ref 
property  under  the  will  of 
receive  it  in  his  life-time. 
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the  court  having  been  given  to  the  jury  upon  an  assumed 
state  of  facts,  not  authorized  by  the  evidence,  it  was  error, 
and  we  are  constrained  to  reverse  the  judgment  for  that 
reason. 

2.  Besides,  the  defendant  did  not  make  a  very  satisfactory 
showing,  according  to  the  ruling  of  this  court  in  Westhrook 
vs.  Davis,  48  Ga.  Rep.,  471,  as  to  how  the  $6,190.00  Con- 
federate money  was  received  by  him,  or  when,  or  from 
whom  collected. 

Let  the  judgment  of  the  court  below  be  reversed. 


William  A.  Cherry  et  al.,  plaintiffs  in  error,  vs.  Henry  J. 

Lamar  et  al.,  defendants  in  error. 

1.  Call  and  notice  being,  by  the  charter,  a  condition  precedent  to  col- 
lecting subscriptions  to  the  capital  stock  of  a  corporation,  until  the 
condition  is  complied  with,  the  period  of  limitation  does  not  begin. 

2.  So  long  as  the  corporation  itself  is  not  barred  at  law,  its  judgment 
creditors,  who  have  exhausted  their  legal  remedy,  are  not'  barred 
from  proceeding  in  equity  to  subject  unpaid  stock,  and  coerce  pay- 
ment by  the  stockholders. 

3.  On  the  facts  of  this  case,  the  limitation  act  of  March  16th,  1869,  is 
no  obstacle  to  the  relief  prayed  for. 

4.  Where  bank-notes  have  been  sued  upon  in  due  time,  and  judgments 
thereon  recovered,  a  bill  to  bring  in  equitable  assets,  and  subject 
them  to  the  judgments  for  satisfaction  of  the  same,  is  not  governed 
by  the  period  of  limitation  that  would  be  applicable  if  the  bank- 
notes, instead  of  the  judgments,  were  the  foundation  of  the  bill. 

Statute  of  Limitations.  Corporations.  Banks.  Stock- 
holders.  Before  Judge  Hill.  Bibb  Superior  Court.  Oc- 
tober Term,  1876. 

In  December,  1869,  certain  holders  of  the  bills  of  the 
Manufacturers'  Bank  (the  present  defendants  in  error), 
brought  their  several  actions  at  law  against  the  said  bank, 
to  compel  payment  of  said  bills.    After  protracted  litiga- 
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tion,  in  which  the  bank  twice  appealed  to  the  deciaion  of 
the  supreme  court,  judgment  was  finally  rendered  against 
the  bank  in  favor  of  each  of  these  biU-holdera.  In  each 
of  these  suits,  notice  of  its  pendency  waa  given,  by  publi- 
cation, to  the  stockholders,  within  one  month  after  the  in- 
stitution of  said  suit,  as  provided  in  section  3371  of  the 
Code ;  bat  the  first  of  such  notices  did  not  appear  niitil 
after  the  first  day  of  January,  1870.  Upon  the  executions 
issued  against  the  bank,  under  these  judgments,  the  sheriff 
returned  "  no  property  to  be  found ; "  and  the  executioEB 
issued  against  the  individual  stockholders  were  all  stopped 
by  affidavits  of  illegality,  claims,  etc.  The  creditors  then 
filed  this  bill  against  certain  stockholders,  to  subject  to  the 
payment  of  their  judgments  certain  unpaid  stock,  sub- 
scribed by  said  stockholders. 

The  allegations  of  the  bill,  and  the  facts  agreed  upon, 
are  sufficiently  set  forth  in  the  opinion. 

The  defendants  demurred  upon  the  following  gronndB, 
to-wit: 

1.  For  want  of  equity, 

2.  Because  complainants  have  a  complete  and  adequate 
remedy  at  common-law, 

3.  Becaose  the  causes  of  action  set  forth  are  barred  by 
the  act  of  March  16th,  1869 

4.  Because  it  appears  fro 
holders  of  said  bank  are  lii 
are  not  all  made  parties  deft 

The  demurrer  was  over 
cepted. 

Lanier  &  Asdersos,  Ha 
TiH,  for  plaintiffs  in  error. 

BaOOH  &  KOTUEEFORD,  fo 
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1.  When  the  charter  of  a  corporation,  as  a  condition  pre- 
cedent to  collecting  subscriptions  to  the  capital  stock,  re- 
quires calls  to  be  made  by  the  directors,  and  notice  thereof 
given,  the  statute  of  limitations  does  not  run  against  the 
corporation,  in  favor  of  the  subscribers,  as  to  unpaid  install- 
ments, until  the  condition  is  complied  with — 52  Ga,,  326. 

2.  When  judgment  creditors  of  a  corporation,  who  have 
exhausted  their  legal  remedy  against  their  debtor,  proceed 
by  bill  to  subject  debts  equitably  liable  to  the  payment  of 
their  judgments,  they  are  not  barred  if  their  judgments  are 
not  dormant,  and  if  the  debts  they  seek  to  reach  are  not 
barred  as  between  the  corporation  and  its  debtors — in  this 
case,  the  stockholders  who  stand  indebted  on  their  subscrip- 
tions to  the  capital  stock.     {Bowling  vs.  Amis,  this  term.) 

3.  The  limitation  act  of  March  16th,  1869,  is  not  a  bar  to 
a  bill  filed  in  March,  1876,  by  judgment  creditors  of  a  bank 
against  certain  stockholders  thereof,  to  compel  the  defen- 
dants to  pay  so  much  of  their  unpaid  subscriptions  to  the 
capital  stock  as  may  be  requisite  to  satisfy  the  complainants' 
judgments  against  the  bank,  the  facts  being  substantially  as 
follows : 

The  bank  was  chartered  in  1850.  The  charter  declared 
that  the  corporation  should  exist  and  its  privileges  continue 
for  thirty  years.  One  of  the  powers  expressly  enumerated 
was  to  call  in,  by  the  directors,  from  time  to  time,  such  in- 
stalLnents  on  the  capital  stock,  as  to  the  directors  might  seem 
advisable,  until  the  whole  amount  should  be  paid  in ;  but  no 
installment  could  be  required  without  giving  sixty  days' 
notice  thereof  by  letters  addressed  to  the  stockholders,  or  by 
publication  in  the  gazettes  of  the  city  where  the  bank  was 
located.  The  defendants,  among  others,  became  stockholders, 
and  certain  balances  specified  in  the  bill  are  still  unpaid  on 
their  respective  subscriptions  to  the  capital  stock.  Tliese 
balances  the  directors  have  failed  and  refused  to  call  for. 
They  could  have  called  for  them,  and  could  have  demanded 
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payment  prior  to  May  3l8t,  1865,  but  did  not.  AH  the  bill* 
ever  issued  by  the  bank  were  issued  before  that  date ;  and 
at  tliat  date  its  bills  had  ceased  to  circulate  as  currency,  or 
to  be  received  as  sneh  by  any  banking  institution.  On  some 
of  its  bills  the  bank  went  to  protest  as  early  as  1860,  and 
before  the  act  of  tliat  year  was  passed  by  the  legislature  au- 
thorizing the  banks  of  this  state  to  suspend  specie  payiaente. 
From  the  time  of  that  protest,  it  has  continuously  failed  and 
refused  to  redeem  any  of  its  bills  in  specie  or  specie  funds, 
and  has  been  unable  to  do  bo  without  calling  for  the  unpaid 
stock  now  sought  to  be  reached ;  though,  after  going  to 
protest,  it  issued  more  bills,  they  never  circulated  or  liad 
value  as  currency,  except  on  an  equality  with  Confedente 
money.  Since  the  first  of  May,  1865,  the  bank  lias  trans- 
acted no  business,  nor  kept  any  banking  house  or  office.  It 
was  then  insolvent,  lias  so  continued,  and  still  is,  unless  these 
balances  on  unpaid  stock  shall  be  realized  and  treated  as  as- 
sets. The  complainants  obtained  their  judgments  agdoBt 
the  bank  in  the  yeare  1872,  1873  and  187i,  upon  suits  com- 
menced in  December,  1869,  founded  on  bills  of  the  bank, 
issued  not  later  than  1864,  some  of  them  being  the  same  bills 
which  were  protested  for  non-payment  in  1860.  The  bank 
havine-  no  nronertv  that  could  be  reached  bv  execution,  the 
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were  founded.  It  is  enough  that  they  produce  the  judg- 
ments which  were  rendered  in  those  suits,  and  show  that 
they  are  unsatisfied,  and  that  satisfaction  cannot  be  obtained 
without  resort  to  the  fund  now  sought  to  be  brought  in. 

Judgment  affirmed. 


Chbistophsb   0.  TuBBAviLLE,  plaintiff  in  error,  vs.  The 
State  of  Geo&gia,  defendant  in  error. 

L  The  separation  of  witnesses  is  required  when  ''practicable  and 
convenient/'  and  is  within  the  discretion  of  the  presiding  judge. 
This  court  will  not  interfere  unless  it  be  abused,  and  it  is  not  abused 
when  the  Judge  keeps  the  sheriff  and  deputy  in  court,  and  refuses 
to  let  the  defendant  retain  a  witness  to  help  him  manage  his  case, 
the  evidence  of  the  sheriff  and  deputy  being  comparatively  immate- 
rial, and  the  defendant  knowing  as  much  about  the  case  as  the 
witness  he  wished  retained. 

2.  A  new  trial  will  not  be  granted  because  irrelevant  testimony,  not 
hurtful  to  defendant,  was  admitted,  nor  because  the  court  refused 
to  reopen  the  case  after  it  had  been  closed,  to  admit  evidence  which 
would  not  probably  have  affected  the  verdict 

3L  A  verdict  of  guilty  of  **  involuntary  manslaughter  without  due  cau- 
tion and  circumspection,"  is  so  uncertain  as  to  authorize  the  judge 
not  to  receive  it,  and  to  send  the  jury  back ;  and  when  they  return 
with  a  verdict  of  voluntary  manslaughter,  which  is  fully  supported 
by  the  evidence,  the  presiding  judge  was  right  to  receive  it,  and  no 
error  was  committed — the  judge  having  intimated  no  opinion  to  the 
jury  as  to  what  sort  of  verdict  they  should  find. 

Criminal  Law.  "Witness.  Practice  in  the  Superior  Court. 
Evidence.  New  Trial.  Verdict.  Before  Judge  Undeb- 
wooD.     Polk  Superior  Court.     August  Term,  1876. 

Reported  in  the  opinion. 

C.  G.  Jones  ;  W.  M.  Sparks  ;  Blastce  &  Kuro,  by  E.  N. 
Brotles,  for  plaintiff  in  error. 
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C.  T.  Clements,  Bolicitor  general ;  Wsiobt  &  Fbatheb- 
6T0N ;  Ivy  F.  Thompson,  for  the  state. 

Jackson,  Judge, 

The  defendant  was  found  gnilty  of  volnntary  nianslangb- 
ter,  and  tlie  evidence  justified  tlie  verdict.  A  new  trial  was 
moved  for  on  the  ground  of  certain  alleged  errors  on  the 
trial,  it  was  refused,  and  this  judgment,  overmling  the  mo- 
tion for  a  new  trial,  is  assigned  as  error. 

The  first  ground  b  that  only  the  foreman's  name  appears 
in  the  transcript  of  the  record  here  in  respect  to  the  ver- 
dict of  the  jary,  but  it  was  not  insisted  upon,  and  need  not 
be  considered. 

The  second  ground  was  the  refusal  of  the  court  to  order 
the  sheriff  and  deputy,  who  were  witnesses  for  the  state,  to 
leave  the  court  room  on  the  separation  of  the  witnesses, 
and  the  refusal  to  allow  one  wit  '     '         •  ■  ■' 

prisoner.  We  think  that  this  is 
the  court  below,  and  no  proof  I 
the  defendant  from  the  exereie 
case,  but  good  reason  appearing 
pursued,  we  shall  not  interfere. 

As  to  the  next  ground,  that  tl 
ted  proof  that  deceased  said  t1 
from  a  d — d  good  whipping  by 
have  re-opened  the  case  after  it  ^ 
we  see  no  such  error  as  would 
trial  It  would  not  have  affect 
and  it  was  very  much  in  the  disc 
or  not  open  the  case  again,  depe 
character  of  the  evidence.  So 
some  irrelevant  testimony. 

The  real  point  in  the  ease,  a 
urged  here,  is  that  when  the  ; 
"guilty  of  involuntary  manslau| 
and  circumspection,"  the  jadge 
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sent  them  back,  and  charged  them  the  law  as  to  the  two 
kinds  of  involuntary  manslaughter;  whereupon  the  jury 
returned  a  verdict  of  guilty  of  voluntary  manslaughter. 

It  will  be  seen  that  the  important  words  "  in  the  commis- 
sion of  a  lawful  act,"  were  left  out  of  the  verdict,  and  that 
the  court  merely  instructed  the  juiy  as  to  the  kinds  of  in- 
voluntary manslaughter ;  one  in  the  commission  of  an  un- 
lawful act,  and  the  other  a  lawful  act  without  due  caution 
and  circumspection.  The  distinction  is  mainly  in  the  legal- 
ity, or  illegality,  of  the  act  which  resulted  in  the  homicide, 
and  the  jury  had  not  found  that  important  fact,  whether  it 
was  the  one  or  the  other.  "We  cannot  discover  any  error  in 
sending  them  back  to  make  a  legal  verdict.  38  Ga.^  117 ; 
20  <ra.,  368 ;  28  Ga.^  602.  It  is  not  pretended  that  the 
judge  even  intimated  that  they  should  not  find  involuntary 
manslaughter.  The  jury,  however,  when  they  went  back, 
saw  that  the  facts  made  neither  grade  of  involuntary  man- 
slaughter, but  voluntary  manslaughter,  and  so  found.  We 
think  that  their  "  second  sober  thought "  was  right,  and  we 
decline  to  interfere  with  it. 

Judgment  affirmed. 


Solomon's  Lodge  No.  1.  A.  F.  M.,  plaintiff  in  error,  vs,  Hab- 
siET  IL  R.  MoNTMOLLiN,  administratrix,  defendant  in 
error. 

Where  the  conunon  seal  of  a  corporation  is  affixed  to  a  contract  intro- 
duced in  evidence,  and  the  signatures  of  the  proper  officers  thereto 
are  proved,  the  presumption  is  that  the  officers  did  not  exceed  their 
authority.  The  seal  itself  is  prima  fade  evidence  that  it  was  affixed 
by  proper  authority.  Such  facts  are  sufficient  to  rebut  an  answer  in 
equity  denying  that  such  contract  was  signed  and  sealed  by  author- 
ity of  the  corporation. 

Contracts.   Corporations.   Evidence.   Presumptions.   Be- 
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fore   Judge  Tompkins.     Chatham   Superior   Court.    May 
Term,  1876. 

The  following,  taken  in  connection  with  the  decision,  suf- 
ficiently reports  this  case : 

The  evidence,  besides  proving  the  signatures  to  the  con- 
tract, which  were  introduced  in  evidence  as  those  of  officers 
of  the  corporation,  with  the  corporate  seal  thereto  attached, 
was,  in  brief,  as  follows :  The  building  had  two  entrances 
which  led  to  the  upper  floors,  one  on  Broughton  street  and 
one  on  Congress  street  lane.  The  former  led  to  a  hall  on 
the  second  floor,  thence  another  flight  of  stairs  led  to  the 
third  floor.  This  flight  of  stairs  started  from  the  second 
floor  on  that  portion  of  the  building  which  belonged  to  the 
defendant,  and  terminated  partly  on  that  which  belonged  to 
plaintiff's  intestate.  At  the  foot  of  these  steps  the  obstruc- 
tion complained  of  was  placed,  being  a  door  which  pre- 
vented general  access  to  the  third  floor.  This  entrance  was 
always  used  in  common  by  the  owners  of  the  building. 
Deceased  always  rented  the  hall  on  the  third  floor.  Aifter 
his  death,  plaintiff,  as  his  executrix,  rented  it  out  for  a 
billiard  hall.  One  of  the  defendant's  officers  closed  the 
door,  and  refused  to  open  it  unless  paid  to  do  so.  Two  of 
the  witnesses  testifled  to  having  had  frequent  conversations 
with  members  of  the  lodge,  in  which  it  was  recognized  that 
the  agreement  set  forth  had  been  signed,  and  that  the 
entrances  were  to  be  used  in  common ;  but  did  not  know,  of 
their  own  knowledge,  whether  the  lodge  authorized  such  an 
agreement  or  not. 

J.  R.  Saussy  ;  R.  E.  Lestbb  ;  W.  U.  Garbabd,  for  plain- 
tiff in  error. 

Geo.  a.  Mesoeb  ;  L.  H.  DbMontmollik,  for  defendant 

"Wabneb,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
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f endant,  for  the  specific  performance  of  a  written  agreement 
alleged  to  have  been  made  by  the  defendant  and  the  com- 
plainant's intestate,  with  a  prayer  that  the  defendant  might 
be  perpetually  enjoined  from  closing  the  entrance  to  the 
bnilding,  as  specified  therein.  The  bill  prayed  for  discovery 
from  the  defendant,  which  it  answered,  admitting  that  the  in- 
strument set  forth  in  complainant's  bill,  marked  exhibit  A, was 
signed,  and  defendant's  corporate  seal  placed  thereon,  by  cer- 
tain officers  of  defendant  as  therein  mentioned,  and  at  the 
time  therein  stated,  but  avers  that  the  same  was  never 
authorized  or  ratified,  by  vote — ^resolution  nor  otherwise — 
by  said  defendant,  and  did  not  know  of  its  existence  until 
within  the  last  five  or  six  months. 

The  following  is  the  alleged  agreement,  set  forth  in  com- 
plainant's bill,  marked  exhibit  A. 

"  State  of  Georgia,  Chatham  Coitntt. 

"  This  memorandum  of  agreement,  made  the  26th  day  of  June,  in 
the  year  of  our  Lord,  one  thousand  eight  himdred  and  fifty-eight,  be- 
tween Solomon's  Lodge  No.  1.  A.  F.  M.,  an  incorporation  under  the 
laws  of  the  State  of  Georgia,  and  John  S.  MontmoUin,  of  the  county  of 
Chatham,  and  state  aforesaid — ^said  parties  being  the  owners  of  lot 
number  six,  Tyrconnel  Tything,  Derby  ward,  in  the  city  of  Savannah, 
and  the  proprietors  of  the  building  now  in  process  of  erection  thereon : 
Witnesseth,  that  the  said  parties,  as  to  their  ownership  of  lot  and  build- 
ing, and  their  future  interest  therein,  and  the  use  thereof,  do,  each  with 
the  other,  admit,  agree,  stipulate  and  covenant,  as  follows  :  That  the 
said  Solomon's  Lodge  owns,  of  said  lot,  thirty  feet  on  Bull  street,  and 
sixty  ^eet  and  four  inches  on  Broughton  street,  and  that  part  of  the 
building  thereon  ;  and  that  the  said  John  S.  MontmoUin  owns  the  rest 
and  residue  of  said  lot,  and  that  part  of  the  building  on  the  same.  And 
it  is  further  agreed,  that  the  entrance  on  Broughton  street,  on  the 
southeast  corner  or  end  of  that  portion  of  the  lot  which  belongs  to  the 
said  Solomon's  Lodge,  as  well  as  the  entrance  on  the  northeast  comer 
of  the  building,  owned  by  John  S.  MontmoUin,  which  entrance  is  on 
Congress  street  lane,  shall  be  kept  open  for  the  use  of  the  whole  build- 
ing. And,  it  is  further  agreed,  that  when  the  hall,  or  second  story,  is 
rented,  or  used  for  any  purpose,  that  one  third  of  the  proceeds  shall  be 
paid  over  to  said  Solomon's  Lodge,  and  the  other  two-thirds  to  the  said 
John  S.  MontmoUin  ;  and  that  the  said  Solomon's  Lodge  is  to  have  a 
voice  in  proportion  to  its  third  interest  as  to  any  use  or  disposition  of 
said  hall.    And,  it  is  further  agreed,  that  the  passage-way  to  the  third 
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Story  of  tbe  building  shall  be  used  in  common  b;  the  parties,  uidthiD 
be  kept  forever  open. 

"In  witness  whereof  the  said  John  B.  Uontmollin  bath  hereunto tet 
bis  hand  and  seal,  and  the  said  Solomon's  Lodge  hath  caused  lo  be  let 
the  hands  of  her  ma8l«r  and  wardens,  and  to  bt  affixed  her  corponU 
seal,  the  da;  and  year  first  above  written. 

'•JOH.-«   M^-™^,,™  ri.  HI 

"Rici 

"A,  E 

"  Signed,  sealed  and  delivei 


"  Attest :  This  8eth  June.  1 

On  the  trial  of  the  caa 
der  the  provisions  of  tht 
diet  in  regard  to  the  foil 
not  the  written  agreeme 
exeented  by  John  S,  Moi 
mon's  lodge,  made  with 
lodge  itself  ?  If  such  ag 
was  not  made  with  the  81 
was  it  afterwards  acted  a 
the  masonic  lodge  as  a  h( 
lowing  verdict :  "  We,  th 
ment  of  June  26th,  185f 
in  the  hill,  was  executed 
Solomon's  lodge,  and  was 
acquiesced  in  bj  the  Ic 
made  a  motion  for  a  new 
alleged  therein,  which  wi 
defendant  excepted. 

The  main  controlling  ( 
the  record,  is,  whether  thi 
the  plaintiff  in  error,  was 
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dence.  The  plaintiff  in  error  insists  that  the  verdict  is  con- 
trary to  the  law  and  the  evidence,  because  the  defendant's 
answer  was  not  controverted  by  two  witnesses,  or  by  one 
witness  and  other  corroborating  circumstances.  The  defend- 
ant admits,  in  its  answer,  that  the  instrument  in  writing, 
as  set  forth  in  complainant's  bill,  marked  exhibit  "A,"  was 
signed  by  Turner,  its  worshipful  master,  and  by  Webster 
and  Montmollin,  its  senior  and  junior  wardens,  and  that 
its  corporate  seal  was  placed  thereon  by  its  said  officers 
at  the  time  mentioned  in  said  instrument,  but  avers  that 
the  same  was  never  authorized,  or  ratified,  by  vote,  reso- 
lution, nor  otherwise  sanctioned  by  said  defendant.  When 
the  common  seal  of  a  corporation  appears  to  be  affixed  to 
an  instrument,  and  the  signatures  of  the  proper  officers  are 
proved,  courts  are  to  presume  that  the  officers  did  not  ex- 
ceed their  aathority,  and  the  seal  itself  is  prima  fdcne  ev- 
idence that  it  was  affixed  by  proper  authority,  and  the 
contrary  must  be  shown  by  the  objecting  party — Angell 
&  Ames  on  Corporations,  section  224 ;  see  also  Butts  vs. 
OutAbertson,  6  Ga,  liep.j  171.  In  view  of  the  admissions 
in  the  defendant's  answer,  and  the  evidence  of  Turner,  Mrs. 
Montmollin,  Tucker,  John  S.  Montmollin,  and  Hogg,  as 
contained  in  the  record,  the  verdict  was  not  contrary  to  the 
law  or  the  evidence,  but  was  in  accordance  therewith,  and 
there  was  no  error  in  overruling  the  defendant's  motion  for 
a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


John  Minor,  plaintiflE  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

1.  Where  the  stolen  cow  was  butchered  at  a  certain  pen,  and  the  evi- 
dence tends  to  connect  the  prisoner  with  the  act,  his  previous  use  of 
the  pen  for  butchering  other  cattle,  is  relevant  testimony  for  the 

Bt8t«. 
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2.  The  pbrHM  "  one  of  the  original  parties,"  would  describe  a  priod- 
pal  in  the  second  degree,  or  an  accessorj  before  the  fact,  as  well  u 
a  principal  Id  the  first  degree. 

3.  On  a  trial  for  larceny,  the  court's  charge  to  the  jury  ahould  not  «- 
sume,  or  seem  to  assume,  that  the  "transaction"  was  criminal, '»' 
tbitt  the  priaoner's  participation  in  it  (if  he  did  participate  in  ii)  w 
wrongful  and  fraudulent. 

a.  Tlml  the  prisoner  "did  other  acta"  (that  is,  other  than  driving  of- 
tlie  cow  to  the  pen  where  she  waa  slaughtered),  "and  aided  in  (l^ 
priving  the  owner  of  his  property,"  would  not  necessarily  charsc- 
lerize  him  ai  a  principal  in  the  flrat,  rather  than  as  a  principal  Id 
the  second  degree. 

4.  If  the  animal  was  stolen  by  other  persons,  with  or  without  the  pris- 
oner's procurement,  brought  to  his  premises  in  his  absence,  atler  ibt 
larceny  by  them  was  complete,  there  received  by  him  on  his  return, 
and  slaughtered,  be  aiding  in  the  slaughtering,  in  removing  ilx 
meat,  and  in  appropriating  it  to  himself  and  some  of  his  contcdsr 
ates,  his  offense  is  not  that  of  a  principal  felon.  If  be  procured  ibe 
larceny,  ho  is  an  accessory  both  before  and  after  the  fact;  and  if  he 
did  not  procure  it,  but  knew  of  it,  he  is  an  accessory  after  the  f*"^! 
or  guilty  of  the  equivalent  misdemeanor  of  receiving  stolen  good*, 
knowing  them  to  be  stolen. 

Criminal  Law.  Evidence,  PrincipaU.  Accessories. 
Cliarge  of  Court.  Before  Judge  Wbioht.  Dougherty  Sn- 
pertor  Court.     October  Term,  1876. 

Minor  was  placed  upon  trial  for  the  offense  of  simple  lar- 
ceny, alleged  to  have  been  committed  in  the  stealing  of  » 
cow.     He  pleaded  not  guilty. 

The  jury  found  him  guilty. 
n]>on  the  following  grounds,  to-i 

1-  Because  the  court  erred  in 
Telfair,  to  testify  as  to  how  ma 
had  been  killed  at  the  butchei 
piirpose  of  showing  how  the  pai 
killing  their  cattle. 

2.  Because  the  verdict  was  < 
charge  of  the  court :  "  that  it  is 
t-  prove  by  the  evidence,  that  th 
original  perpetrators  of  the  crim 
to  do  so,  you  should  acquit." 
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3.  Because  the  court  erred  in  charging  as  follows  :  "  that 
the  jury  could  find  defendant  guilty  if  the  evidence  showed 
him  one  of  the  original  parties  to  the  offense,  although  he 
was  not  present  at  the  time  the  cow  was  driven  up." 

4.  Because  the  court  erred  in  the  following  charge  :  "  if 
you  believe  the  defendant  was  one  of  the  original  parties 
in  this  transaction,  though  he  was  not  personally  present  at 
the  time  the  cow  was  driven  up,  but  did  other  acts,  and 
aided  in  depriving  the  owner  of  his  property,  he  would  be 
a  principal  in  the  first  degree,  and  not  an  accessory  after  or 
before  the  fact,  or  principal  in  the  second  degree,  and  you 
could  find  him  guilty,  unless  the  evidence  shows  that  he 
would  be  guilty  of  receiving  stolen  goods,  as  I  have  before 
charged  you." 

5.  Because  the  verdict  was  contrary  to  the  last  portion 
of  the  above  charge,  commencing  at  the  word  "  unless." 

The  motion  was  overruled,  and  the  defendant  excepted. 

D.  H.  Pope  ;  R.  F.  Lyon,  for  plaintiff  in  error. 

B.  B.  BowEB,  solicitor  general,  for  the  state. 
Bleckley,  Judge. 

1.  Where  the  indictment  is  for  stealing  a  cow,  and  the 
evidence  tends  to  connect  the  prisoner  with  the  act  of  butch- 
ering the  animal  at  a  certain  pen,  evidence  that  he  had  pre- 
viously, at  different  times,  butchered  other  cattle  at  the  same 
pen,  is  admissible  to  show  that  he  used  the  pen,  and  was 
engaged  in  a  butchering  business. 

2.  A  person  may  be  "  one  of  the  original  parties "  to  an 
offense  without  being  a  principal  in  the  first  degree.  If  a 
principal  in  the  second  degree,  or  if  only  an  accessory  be- 
fore the  fact,  he  would  be  a  party  to  the  offense  from  the 
moment  of  its  commission. 

3.  On  the  trial  of  an  indictment  for  the  larceny  of  a  cow, 
a  charge  of  the  court  is  not  strictly  legal  when  it  is  to 
the  effect  that  if  the  prisoner  was  one  of  the  original  par- 
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tioe  in  this  transaction,  though  he  was  not  personallj  prefr 
ent  when  the  cow  waa  driven  up,  but  did  other  acts,  and 
aided  iu  depriving  the  owner  of  his  property,  he  would  be 
a  principal  in  the  firet  degree,  and  not  an  accesBory  before 
or  after  the  fact,  nor  a  principal  iu  the  second  decree,  tuid 
the  jury  could  find  him  guilty,  unless  the  evidence  showed 
him  guiltj  of  receiving  stolen  goods.  The  charge  seems  to 
assume  that  this  transaction  was  a  criminal  transaction 
amounting  to  larceny,  and  to  assume,  also,  that  if  the  pri»-  ' 
oner  did  acts  and  aided  in  depriving  the  owner  of  his  prop- 
erty, he  did  so  wrongfully  and  fraudulently.  Moreover, 
flie  phraae,  "but  did  other  acts  and  aided  in  depriving  the 
owner  of  his  property,"  will  not  serve  to  distinguish  a 
principal  in  the  first,  from  a  principal  in  the  second  de- 
gree. 

4.  When  the  strong  and  decided  weight  of  the  evidence 
(all  introduced  by  the  state)  is,  that  the  cow  was  stolen,  not 
by  the  prisoner,  but  by  others,  with  or  without  his  procnre- 
ment,  and  brought  to  his  premises  in  his  absence,  that  he 
there,  after  the  larceny  was  complete,  received  the  animal, 
and,  without  removing  it  therefrom,  took  part  in  slaughter- 
ing it,  and  in  removing  the  meat,  and  in  appropriating  it  to 
his  own  use  and  the  use  of  some  of  his  confederates,  bis  of- 
fense, under  the  Code,  is  not  that  of  a  principal  felon.    If  be 
procured  the  larceny  to  be  commil 
before  and  after  the  fact;  or,  if  1 
committed,  and  yet  knew  the  a 
guilty  as  accessory  after  the  fact, 
demeanor  of  receiving  stolen  go 
stolen. 

Judgment  reversed. 
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William  Miln^b   et  oZ.,  plaintiffs  in  error,  vs,  Warken 
Akin,  executor,  defendant  in  error* 

1.  An  aUoB  or  copy  JL  fa. ,  was  established  or  issued  by  the  clerk,  by  the 
judgment  of  the  court,  in  1867,  and  levied  in  1868,  and  the  property 
claimed;  in  1874  a  motion  was  made  by  claimant,  with  the  defendant 
in^.  fa.  joined  as  a  party  thereto,  to  quash  theflfa.,  because  it  was 
in  the  name  of  the  deceased  plaintiff,  and  the  execator  was  not  made 
a  party  to  the  judgment. 

SM,  that  the  motion  came  too  late. 

2.  The^  fa. ,  though  called  an  aHas  fl,  fa. ,  and  though  dated  at  a  differ- 
ent time  from  the  original,  and  signed  by  a  different  clerk,  is  in 
effect  a  copy,  and  may  be  established  by  order  of  the  judge  as  a 
copy,  and  issue,  on  motion  of  the  executor,  in  the  name  of  the  tes> 
tator. 

Executions.  Lost  Papers.  Execntors  and  Administrators. 
Before  Jndge  McCutohen.  Bartow  Superior  Court  Au- 
gust Term,  1876. 

Keported  in  the  opinion. 

A.  Johnson  ;  D.  A.  Walker,  for  plaintiffs  in  error. 

Wakebk  Akin  &  Son,  by  brief,  for  defendant. 

Jackson,  Judge. 

This  was  a  motion  to  quash  an  alias  Ji.  fa.  A  valid  judg- 
ment had  been  rendered,  and  was  unsatisfied.  The  court- 
house, with  the  papers,  was  burnt,  and  in  the  year  1867 — 
the  judgment  bearing  date  in  1861 — Akin,  as  executor  of 
Clayton,  the  plaintiff  in  judgment,  moved  the  court  to  direct 
the  clerk  to  issue  an  alias  Ji,fa.^  as  the  first  was  lost  or  de- 
stroyed. It  was  levied,  in  1868,  upon  property  claimed  by 
Milner,  and  Milner  (McConnell,  the  defendant,  being  made 
a  party  also)  moved  to  quash  this  alias  or  copy  fi.fa,  in 
1874r--8even  years  after  it  was  issued — on  the  ground  that 

86 
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Akin  had  not  been  made  a  party  to  the  judgment  as  execu- 
tor, and  for  other  irregularities. 

1.  We  think  that  this  motion  came  too  late,  and  that,  on 
this  ground,  the  court  was  right  in  overruling  the  motion 
to  quash.  This  court  has  ruled,  repeatedly,  that  such  a 
motion  should  be  made  at  an  early  date,  or  it  will  not  be 
entertained.  McConnell  had  left  the  county ;  Akin  swore 
that  he  knew  all  about  the  issue  of  the  alias  or  copy/./^- 
at  the  time  it  was  done,  and  immediately  after,  yet  he  made 
no  motion  till  1874,  and  then,  at  the  instance  of  Milner 
doubtless,  was  joined  as  a  party — nominally,  we  suppose. 
The  land  that  Milner  now  claims  was  levied  on  in  1868,  yet 
he  delays  to  move  against  the  copy  ^. /a.  till  1874.  It  is  too 
late— 9  6a.,  275. 

2.  .Besides,  although  this  is  called  an  alias  Jl^fa.,  it  was 
issued  in  lieu  of  the  lost  original,  and  is,  therefore,  a  copy, 
though  it  bear  test  in  the  name  of  a  different  clerk,  and  is 
dated  subsequently — 17  Ga.j  187.  The  judge  of  the  court 
may  establish  a  copy  of  such  a  paper — or  an  alias,  as  it  is 
called  in  the  Code — either  in  term  or  vacation,  upon  proper 
application  and  affidavit  of  the  applicant,  or  other  satisfac- 
tory proof.  Well,  the  application  was  made  by  Akin— he 
was  the  executor,  the  proper  person  to  make  it — the  proof 
was  satisfactory,  and  the  order  taken.  If  it  be  objected  that 
Akin  could  not  testify  as  to  the  record,  the  reply  is,  that  the 
order  of  record  recites  that  it  appearing  to  the  court  that 
judgment  was  obtained  for  the  amount  named  and  the  /. 
fa.  lost  before  satisfied,  it  is  ordered  that  an  alias  be  issued, 

etc.,  etc.  This  was  a  judgment  of  the  court  establishing  a 
copy  of  the  first /./a.,  according  to  17  Oa.,  187,  and  snch 
copy  ought  to  be  in  the  name  of  the  dead  man.  Akin,  as 
executor,  made  the  application,  and  was  responsible  for  costs, 
and  was  a  party  to  the  proceeding  sufficiently  to  make  the 
application  under  the  Code. 
Judgment  affirmed. 
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WesM^owsky,  adm^,  w.  BrinMm  €t  al. 

Chakle9  Wes8olow3KY,  administrator,  plaintiff  in  error,  V8. 
Ja3Ces  p.  Bbinson  et  cU.,  defendants  in  error. 

Where  executors,  under  authority  of  the  chancellor,  turn  over  to  leg- 
atees a  portion  of  the  lands  of  the  estate,  before  the  time  appointed 
by  the  will,  taking  a  receipt  from  them  in  full  of  their  interest  in 
the  estate,  and  subsequently,  on  a  bill  filed  by  the  administrator  de 
banig  -non,  to  marshal  the  assets,  to  which  such  legatees  were  not 
parties,  it  was  decreed  that  such  lands  be  sold,  the  remainder  of  the 
purchase  money  paid  out  of  the  proceeds,  and  the  balance  applied 
to  the  payment  of  the  debts  of  the  estate : 

Utld,  that  the  discretion  of  the  chancellor,  exercised  in  enjoining  such 
sale  until  the  final  hearing,  at  the  instance  of  such  legatees,  will  not 
be  controlled. 

Administrators  and  Executors.  Eqnity.  Injunction.  Be- 
fore Judge  Hansell.  Dougherty  County.  At  Chambers. 
December  21,  1876. 

WesBolowsky,  administrator  de  bonis  non  of  Matthew 
Brinson,  in  1874,  filed  his  bill  to  marshal  the  assets  of  the 
estate  of  the  deceased.  A  decree  was  rendered  subjecting 
the  land  to  sale  to  pay  the  debts  of  the  estate ;  and  it  is  to 
enjoin  such  sale  that  the  present  bill  was  filed.  The  other 
facts  of  this  case  are  reported  in  the  decision. 

Stbozeb  &  Smfth;  Warren  &  Hobbs,  for  plaintiff  in 
error. 

Flemdtg  &  Russell  ;  W.  T.  Jones,  for  defendants. 

Warner,  Chief  Justice. 

The  complainants  filed  their  bill  against  the  defendant  as 
administrator  de  bonis  non  of  Matthew  Brinson,  deceased, 
praying  for  an  injunction  to  restrain  the  defendant  as  ad- 
ministrator aforesaid,  from  selling  certain  described  lands 
therein  mentioned,  under  a  decree  of  the  court,  to  marshal 
the  assets  of  said  Brinson's  estate.  The  presiding  judge 
.granted  the  injunction  prayed  for,  whereupon  the  defendant 
excepted. 

The  alleged  equity  in  complainants'  bill  is,  that  by  the 
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will  of  Matthew  Briueon,  he  directed  that  his  estate  ahoold 
be  kept  together  until  his  youngest  cliild  should  become  of 
age  or  marry,  and  that  as  his  other  children  should  become 
of  age  or  marry,  they  were  to  have  an  equal  shwB  of  lii» 
personal  property,  to  be  set  ofE  to  them  by  appraisers  to  be 
appointed  by  the  court  of  ordinary  of  Dougherty  county. 
The  complainants  allege  tliat  the  executors  of  Brinson  pur- 
chased the  land  in  question  with  the  money  belonging  to 
his  estate,  and  that  on  their  becoming  of  age,  they  agreed 
with  the  executors  to  take  the  land  so  purchased,  as  their 
share  of  the  estate  under  the  will,  and  that  the  executore 
obtained  an  order  from  the  chancellor  authorizing  that  ar- 
rangement to  be  carried   into  effect;    that   complainants 
receipted  the  executor  in  full  for  their  share  of  the  testa- 
tor's estate,  and  went  into  possession  of  said  land  in  1869, 
and  have  been  in  possession  of  the  same  ever  since,  claim- 
ing it  as  their  own,  and  have  made  valuable  improvements 
thereon ;  that  at  the  time  they  received  the  land  as  before 
stated,  the  estate  of  the  testator  was  entirely  solvent,  but 
became   insolvent   by  the  bad   management  of   his  legal 
representatives  afterwards;  that  at  the  time  the  decree  was 
rendered  to  marshal  the  at"'"    '  '' "  --'-'-    ''      '  — ^  -" 
question  was  no  part  there 
complainants  were  not  made 
their  individual  property,  wa 
decree.     It  also  appears  that 
for  the  land  is  still  due  by 
plainante  allege  in  their  bill 
fendant  as  administrator  ai 
accept. 

In  view  of  the  allegations 
bill,  and  the  affidavits  in  the 
find  no  error  in  the  judgme 
the  injunction  until  a  final  h 
authorize  this  court  to  conti 
rulings  in  injunction  cases. 

Let  the  judgment  of  the  o 
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Weekes  r».  Cottingham. 

William  J.  Weekks,  plaintiff  in  error,  vs,  Caroline  Cot* 

imoHAM,  defendant  in  error. 

1.  In  a  ciyil  action  for  a  homicide,  the  plaintiff  need  not  prove  any 
criminal  prosecution  for  the  act  as  a  felony,  if  the  defendant's  plea 
admits  it.    The  failure  to  allege  it  in  the  declaration  is  amendable. 

2.  For  the  unlawful,  wilful  homicide  of  a  husband,  whether  it  be  mur- 
der or  only  voluntary  manslaughter,  his  widow  may  recover  dama- 
ges. If  committed  in  resisting  a  battery,  and  the  deceased  was  the 
assailant,  these  facts,  with  the  attendant  circumstances,  will  go  in 
mitigation  of  the  amount. 

3.  What  is  admitted  at  the  trial,  in  open  court,  and  what  is  contended 
for,  may  be  stated  in  charging  the  jury.  That  admissions  and  po- 
sitions mentioned  in  the  charge  were  of  this  public  character,  and 
correctly  recited,  will  be  presumed,  if  nothing  to  the  contrary  ap- 
]>ear8. 

4.  The  verdict  is  not  unwarranted  by  the  evidence. 

Husband  and  Wife.  Torts.  Pleadings.  Charge  of  Court. 
Before  Judge  Crawford.  Talbot  Superior  Court.  Septem- 
ber Term,  1876. 

Mrs.  Cottingham  brought  trespass  against  Weekes  for 
$10,000.00  damages,  alleged  to  have  resulted  from  the  un- 
lawful killing  of  her  husband,  James  D.  Cottingham.  The 
declaration  did  not  aver  any  prosecution  for  the  criminal 
offense. 

The  defendant  pleaded  as  follows : 

1.  The  general  issue. 

2.  That  in  the  killing  of  said  Cottingham  he  acted  in 
self  defense. 

3.  That  he  had  been  tried  for  the  offense  of  manslaugh- 
ter, on  account  of  said  homicide,  by  the  superior  court  of 
Talbot  county,  and  acquitted. 

The  evidence  showed  the  following  facts : 
That  Weekes  and  Cottingham,  the  husband  of  plaintiff, 
became  involved  in  a  personal  difficulty  in  reference  to  a 
note  which  the  former,  as  one  of  the  trustees  of  the  Metho- 
dist church,  held  on  the  latter,  who  was  also  a  trustee. 
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Weekee  remarked  thai  he  would  not  take  a  new  note  for 
the  old  one,  as  it  would  not  renew  the  debt.  Gettinf^wn 
replied  that  the  trustees  would  act  upon  that  matter. 
Weekes  stated  that  he  was  one  of  the  trustees,  and  wonld 
not  consent.  Oottingham  replied  in  a  loud  and  angr}'  tme. 
"  Sue,  sue,  I  don't  care."  Weekes  said  he  would  snppoee 
he  did  not  care  from  the  way  he  was  disposed  to  settle  his 
debts.  Cottingham  replied,  "  I  paj  my  debts  as  well  as 
you  do,"  To  this  Weekes  answered,  according  to  the  evi- 
dence for  the  plaintifE,  by  a  flat  denial  "  it  is  not  so ;"  ac- 
cording to  his  own  evidence,  by  the  remark,  "  I  do  not  tliink 
you  do."  Cottingham  raised  a  stick  which  he  held  in  his 
hand.  Weekes  said,  "If  you  strike  me  in  my  own  hoase,! 
will  cut  you,"  drawing  his  knife.  The  testimony  for  the 
plaintiff  showed  that  he  said,  "  I  will  cut  your  throat,  yon 
infernal  scoundrel,"  Cottingham  replied,  "Cut  away," 
striking  at  him  with  his  stick  and  seizing  him  by  his  throat, 
pressing  him  back  against  and  over  a  counter,  or  table. 
Oottingham  probably  struck  him  with  the  stick,  though  upon 
this  point  the  evidence  is  not  clear.  Weekes  was  somewhat 
bruised  in  the  rencounter,  but  not  seriously  hurt.  Whilst 
he  was  pressed  back,  as  above  described,  or  w}iilst  Cotting- 
ham was  being  pulled  off  of 
own  accord,  he  cut  him  (Co 
the  neck,  from  which  wour 
died.  Cottingham  was  a  m' 
man  than  Weekes.  The  d 
store. 

Evidence  as  to  the  damage 
of  the  homicide,  was  introdi 

The  jury  found  for  the  p] 
ant  moved  for  a  new  trial 

1.  Because  the  court  erre« 
not  disputed  that  the  defen 
but  it  is  claimed  by  the  plain 
and,  by  the  defendant,  that  i 
cause  it  was  done  in  self-def 
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determine  whether  the  killing  was  unlawful,  yon  must  ascer- 
tain from  the  testimony  what  was  done  by  the  parties  at  the 
time  of  the  homicide  :  that  is,  what  each  one  did ;  for  each 
one  had  the  right  to  do  wliat  the  law  allowed  him  to  do,  and 
nothing  more.  Did  Weekes,  at  the  time  of  the  difficulty, 
use  any  language,  opprobious  in  its  character  to  Cottingham 
which  would  warrant  an  assault  and  battery  ?  If  he  did, 
then  the  assault  and  battery  may  be  justified  in  law  ;  but 
the  battery  must  not  exceed  the  provocation.  Now,  then, 
suppose  that  you  should  believe  that  each  one  of  the  parties, 
at  the  beginning  of  the  rencounter,  did  nothing  more  than 
use  opprobrious  words  on  the  one  side,  and  a  battery  on  the 
other,  not  exceeding  that  which  you  would  say  was  justified, 
then  you  must  ascertain  what  followed  next.  Plaintifi 
claims,  that  after  the  battery  was  over,  and  the  deceased  had 
left,  or  as  he  was  in  the  act  of  leaving,  that  then  defendant 
struck  the  fatal  blow ;  whilst,  on  the  other  hand,  the  de- 
fendant insists  that  the  deceased  had  the  defendant  down  on 
his  back,  was  upon  him,  with  his  hand  upon  his  throat,  and 
choking  to  such  a  degree  that  he  would  soon  have  killed 
him,  if  he  had  not  used  his  knife  upon  him,  which  use  was 
necessary  to  save  his  own  life,  and  that  the  fatal  blow  was 
stmck  in  self-defense.  In  other  words,  that  his  act  was 
nothing  more  than  justifiable  homicide.  To  determine  that 
question,  you  must  understand  what  constitutes  justifiable 
homicide."  Tlie  court  here  read  §§4330  and  4331  of  the 
Code,  and  said  :  "  If  the  defendant  was  authorized,  under 
the  hiw,  to  do  the  act  complained  of,  then  he  may  claim  that 
as  his  justification  ;  otherwise,  he  cannot." 

2.  Because  the  court  erred  in  refusing  to  charge,  without 
qualification,  as  follows :  "  If  the  jury  believe,  from  the 
evidence,  that  defendant  killed  plaintiff's  husband,  and  if 
the  evidence  shows,  to  the  satisfaction  of  the  jury,  that 
Cottingham  was  a  wrong-doer  himself,  and,  as  such  wrong- 
doer, contributed  to  the  injury  he  sustained,  which  caused 
his  death ;  and,  by  his  illegal  conduct,  brought  about  the 
difficulty,  then  the  plaintiff  is  not  entitled  to  recover." 
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And  in  qiialif  jing  encb  request,  as  follows :  "  The  jaiy 
must  take  into  conrideratimi  bis  conduct,  and  aaj  whetlier 
be  was  to  blame  in  his  coDdtict ;  and,  altbougb  the  defend- 
ant may  not  be  justified  (and  yon  should  find  also  that  he 
was  a  WTODg-doer),  tben  you  may  say  bow  much  the  dam- 
ages should  be  lessened  by  reason  of  such  conduct  of  the 


3.  Because  the  plaintiff  failed  to  ail^e  that  sbe  bad  prose- 
cuted defendant,  or  that  he  was  prosecuted,  or  to  aver  any 
good  excuse  for  such  failure. 

4.  Because  the  verdict  was  contrary  to  tbe  law  and  the 
evidence. 

Tbe  motion  was  overruled,  and  tlie  defendant  excepted. 
This  is  tbe  third  time  this  case  has  been  befwe  this  cooit 
—see  64  Oa.,  275 ;  56  Ga.,  201. 

Blahdpobd  &  Gaheabd; 
WiLus,  for  plaintiff  in  erro 

W,  A.  LiTTLB ;  Peabodt  ■ 

Bleoei^t,  Judge. 

1.  When  the  action  is  by 
husband,  the  failure  to  alle^ 
as  a  crime  is  amendable ;  ai 
found  in  tbe  record,  admit 
sion  for  the  plaintiff  to  pro 

2.  If  in  resistinga  batter 
his  widow  may  recover  dam 
fiable.  If  it  amount  either 
slaughter,  it  is  a  cause  of  ac 
the  decased,  and  his  unlawf 
of  damages. 

3.  In  charging  the  jury,  1 
party  admits  or  contends  fo 
sisted  upon  as  errts-,  will  be 
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at  the  trial  in  open  court,  and  to  be  tme,  unless  it  be  other- 
wise represented  in  the  bill  of  exceptions — 56  Ga.,  365. 

4.  The  verdict  is  warranted  by  the  evidence,  as  well  in 
respect  to  the  plaintiffs  being  the  widow  of  the  deceased, 
as  to  all  other  material  matters. 

Judgment  affirmed. 


Frank  Madden,  plaintiff  in  error,  vs.  The  State  of  Geor- 
gia, defendant  in  error. 

Where  the  evidence  is  confined  to  two  witnesses,  one  of  them  the 
prosecutor,  and  the  prosecutor  swears  that  he  cannot  say  whether 
the  pocket-knife  used  by  the  defendant  in  striking  him  over  the  eye 
was  open  or  shut,  and  where  tlie  other  witness  swears  positively 
that  it  was  shut,  and  no  description  of  the  appearance  of  the  mark 
made  by  the  only  blow  with  the  knife  is  given,  and  the  witness 
swears  that  the  defendant  could  have  killed  prosecutor  if  he  wished, 
but  that  he  did  not  even  open  the  knife: 

Held,  that  the  evidence  is  insufficient  to  support  a  verdict  of  guilty  of  an 
assault  with  intent  to  murder. 

Criminal  Law.  Evidence.  New  Trial.  Before  Judge 
Crawford.    Muscogee  Superior  Court.    May  Term,  1876. 

The  following,  taken  in  connection  with  the  opinion,  suf- 
ficiently reports  the  case : 

The  defendant  was  indicted  for  the  offense  of  assault  with 
intent  to  murder,  and  found  guilty.  He  moved  for  a  new 
trial  on  the  ground  that  the  verdict  was  contrary  to  the 
evidence,  and  without  evidence  to  support  it. 

The  motion  was  overruled,  and  defendant  excepted. 

Thornton  &  Wiluamb;  Crawford  &  McNeill,  for 
plaintiff  in  error. 

W.  A.  LrrrLB,  solicitor  general,  for  the  state. 
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BtUT  &  Companj  n.  Howard  A  Soiu. 

JaoKBON,  Judge. 

In  tliia  case,  bat  two  witnesees  were  ewora — the  prose- 
etitor  and  one  other,  witneas  for  the  defendant.  The  prose- 
cator  swore  that  the  defendant  Btruck  liim  over  the  eye  with 
a  kn!fe,  but  he  (K>iild  not  eay  whether  the  knife  wasopeiior 
shnt.  The  other  witness  swore  positively  that  it  was  ehnt 
No  description  of  the  efEect  of  the  blow  is  given,  or  of  the 
nature  of  the  wound,  if  any,  whether  appearing  to  be  made 
with  the  blade  or  the  handle.  To  conatitnte  an  aseanlt  with 
intent  to  murder,  the  weapon  used  must  be  one  likely  to 
produce  death.  A  knife  shut,  and  not  even  attempted  to  be 
opened  by  the  party  using  it,  ia  not  such  a  weapon,  and  the 
proof,  we  think,  does  not  sustain  the  verdict.  Besides,  the 
witness  swore  that  defendant  could  have  killed  the  prose- 
cutor if  he  had  wished  to  do  so. 

On  the  whole,  while  we  reluctantly  interfere  with  the 
discretion  of  the  presiding  judge,  in  refusing  the  grant  of  a 
new  trial  on  the  sole  ground  tliat  the  verdict  is  strongly  and 
decidedly  against  the  evidence,  and  without  evidenee,  the 
only  ground  for  this  motion,  we  cannot  see  here  evidence 
enough,  either  tliat  the  weapon  was  likely  to  produce  death, 
or  that  tlie  defendant  intended  to  kill,  "We  think,  therefore, 
that  it  is  our  dnty  to  reverse  the  judgment,  and  to  grant  the 
new  trial. 

Judgment  reversed. 


Charles  P,  Bubb  &  Comp 
li4m  h.  howabd  & 

Whether  an  order  for  the  purchi 
ratified  by  the  principal,  if  gl 
fact  for  the  Jury,  under  the  c 
of  law  to  be  determined  \ty  tl 


Principal  and  Agent.     3 
ON.     Itichmond  Saperior 
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Keported  in  the  decision. 

J.  Ganahl,  for  plaintiflfe  in  error. 
H.  Clay  Foster,  for  defendants. 

Warner,  Chief  Justice. 

The  plaintiffs  brought  their  action  against  the  defendants 
to  recover  the  sum  of  $191.80,  the  alleged  loss  sustained  in 
consequence  of  the  refusal  of  the  defendants  to  receive  and 
pay  for  a  car-load  of  bacon,  shipped  by  the  plaintiffs,  at  St. 
Louis,  Missouri,  to  them,  at  Augusta,  Georgia.  On  the  trial 
of  the  case,  the  jury,  under  the  charge  of  the  court,  found 
a  verdict  in  favor  of  the  defendants.  The  plaintiffs  made 
a  motion  for  a  new  trial  on  the  ground  that  the  verdict 
was  against  the  evidence  and  the  principles  of  justice  and 
equity,  and  for  alleged  error  in  the  charge  of  the  court  to 
the  jury. 

The  court  overruled  the  motion,  and  the  plaintiffs  ex- 
cepted. 

It  appears  from  the  evidence  in  the  record,  that  Harris 
&  Carwile  were  meat-brokers  in  the  city  of  Augusta,  and,  in 
that  capacity,  Carwile  approached  one  of  the  defendants  and 
offered  to  sell  him  some  bacon  at  the  price  of  11^  cents,  as 
he  thought  he  could  do,  on  sixty  days'  time  at  10  per  cent. 
The  offer  was  Jth  cent  under  quotation.  The  defendant  told 
witness  that  he  might  make  the  offer  for  him,  and  would 
give  him  three  days  to  hear  therefrom.  The  witness  made 
the  offer  by  telegraph  to  McFerran,  Armstrong  &  Co., 
Louisville,  and  to  the  plaintiffs,  at  St.  Louis.  On  the  second 
day,  witness  received  a  telegram  from  McFerran,  Arm- 
strong &  Co.,  declining  the  offer,  of  which  he  immediately 
notified  the  defendant,  who  said  he  was  glad  the  offer  had 
been  declined.  On  the  third  day,  witness  received  a  tele- 
gram from  the  plaintiffs,  at  St.  Louis,  accepting  the  offer, 
which  he  took  in  his  hand  and  carried  to  the  defendant,  and 
told  him  that  "we (Harris  &  Carwile) were  in  trouble :  that 
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the  meat  was  being  shipped,  and  told  him  the  reason  tliat  I 
had  sent  the  offer  to  two  houses  waa,  because  that  I  feared 
that  the  offer  tnight  not  be  accepted  by  the  one,  and,  after 
receiving  iirst  telegram  decliDing,  had  snpposed  the  second 
would  be  likewise."  The  defendant  replied, "  I  am  sorry  it 
is  coming ;  but,  as  the  matter  has  gone  this  far,  and  as  it  is 
you,  boys,  let  it  come,  and  I  will  help  you  out." 

In  the  conversation,  witness  told  defendant  to  allow  the 
bacon  to  come  on,  and  that  they  (Harris  &  Carwile)  would 
undertake  to  sell  some  of  it  for  him,  if  there  should  prove 
to  be  more  than  enough  for  his  trade.  Defendant  said  he 
would  determine  that  question  when  the  bacon  came.  A 
few  days  afterwards,  witness  met  defendant,  when  he  re- 
marked, that  "  we  (Harris  &  Carwile)  must  not  charge  any 
commission,  as  meat  was  going  down."  Defendants  refused 
to  receive  the  bacon  when  it  came,  and  pay  for  it.  If  de- 
fendants had  not  acquiesced  in  the  shipment  of  the  bacon,  the 
plaintiffs  could  have  been  telegraphed  to  in  time  not  to  ship. 
This  was,  substantially,  the  evider       -      ■'       •  ■   --'• 

W.  H.  Howard,  of  the  firm  of 
a  witness  for  the  defendants,  dealt 
&  Carwile  to  purchase  the  bacon  fi 
or  that  they  ever  ratified  the  sami 
told  him  he  was  in  trouble,  thatth 
but,  as  it  had  gone  that  far,  he  wo 
and  to  let  the  bacon  come ;  meant 
etc.,  that  he  would  purchase  some 

The  only  question  made,  on  tht 
fore  the  jury,  was  whether  the  di 
the  order  lor  the  bacon  in  questio 
jury,  at  the  request  of  plaintiffs' 
language,  at  the  time  of  the  allegi 
fnl,  or  equivocal,  then  it  must  1 
favor  of  the  plaintifb,  and  agaiuE 
court  also  charged  the  jury,  amon 
fication  may  be  by  words,  acts,  or 
used  must  be  sufficient   to  mea 
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I  charge  you,  that  these  words,  'let  it  come,'  ' I  will  help 
you  through,'  or  words  to  that  effect,  do  not  amount  to  a 
ratification."  This  latter  part  of  the  charge  of  the  court 
was  error,  in  view  of  the  evidence  contained  in  the  record. 
The  question  of  ratification  was  a  question  of  fact  for  the 
jury,  under  the  evidence,  and  not  a  question  for  the  court  to 
decide — Story  on  Agency,  section  253 ;  Byrne  V8.  Doxiglvty^ 
13  Ga.  Rep.,  46. 
Let  the  judgment  of  the  court  below  be  reversed. 


Abram  B.  Goodman  et  aZ.,  plaintiffs  in  error,  V8.  Moses  Y. 

Henderson,  defendant  in  error. 

[This  case  was  argued  at  the  last  term,  and  the  decision  reserved.] 

1.  A  written  agreement,  "  to  retire  from  the  business  of  purchasing,  in 
the  Savannah  market,  green  hides,  sheep-skins  and  hides,  and  skins 
dried  by  butchers,  forever,"  and  to  "use  (they  and  each  of  them) 
their  influence  in  favor  of  "  the  other  party,  to  whom  they  trans- 
ferred their  good  will,  and  the  good  will  of  each  of  them,  in  and  to 
said  business,  in  consideration  of  one  hundred  dollars  per  month  for 
and  during  the  term  of  two  years,  and  three-eights  of  one  per  cent, 
per  pound  on  all  green  hides  up  to  thirty  thousand  pounds,  pur- 
chased in  the  Savannah  market,  is  not  an  illegal  contract,  as  being 
in  general  restraint  of  trade,  and  therefore  contrary  to  public 
policy. 

2.  On  proof  of  loss  of  the  original  agreement,  and  the  correctness  of  a 
copy,  the  copy  may  go  to  the  jury  as  evidence. 

8.  The  meaning  of  the  words,  "  in  the  Savannah  market,"  being  in  dis- 
pute, and  ambiguous,  it  was  right  to  admit  parol  evidence  to  explain 
their  true  sense  as  ordinarily  used  in  Savannah — whether  limited  to 
the  Savannah  market-house  or  the  Savannah  market  in  its  commer- 
cial sense — ^and  on  the  evidence,  the  question  was  properly  left  to 
the  jury. 

4.  The  damages  for  violating  the  contract  having  been  ilxea  in  the 
agreement  at  $5,000,  it  being  therein  written  that  the  sum  was  "  not  to 
be  considered  in  the  nature  of  a  penalty,  but  as  stipulated  and  liqui- 
dated damages,'  — and  the  jury  having  passed  upon  the  'Questions  of 
fact,  and  vhe  law  having  been  ruled  substantially  correctly  this  court 
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will  not  control  the  discretion  of  the  presiding  Judge  in  oTermling 
the  motion  for  a  new  trial. 

Contracts.  Evidence.  Damages.  Before  Judge  Tomp- 
kins.    Chatham  Superior  Court.     February  Term,  1876. 

Reported  in  the  opinion. 

Jackson,  Lawton  &  Basing  eb,  for  plaintiffs  in  error. 

HARTRrooE  &  Chisholm,  for  defendants. 

Jackson,  Judge. 

This  suit  was  upon  a  written  agreement,  executed  in  du- 
plicate, whereby  Goodman  and  the  other  defendants  below, 
agreed  "  to  retire  from  the  business  of  purchasing,  in  the  Sa- 
vannah market,  green  hides,  sheep-skins  and  hides,  and  skins 
dried  by  butchers,  forever,  and  that  they  and  each  of  them  will 
use  their  influence  in  favor  of  said  party  of  the  second  part, 
and  by  this  memorandum  do  transfer  to  him  their  good-will 
and  the  good-will  of  each  of  them  in  and  to  said  business." 
In  consideration  of  the  premises  above  set  out,  the  party  of 
the  second  part  agreed  to  pay  Goodman  and  the  others  "  for 
and  during  two  years  from  date,  one  hundred  dollars  per 
month,  and  three-eighths  of  one  per  cent,  per  pound  on  all 
green  hides,  up  to  thirty  thousand  pounds,  purchased  by  him 
in  the  Savannah  market ; "  and  it  was  further  stipulated, 
that  either  party  violating  the  provisions  of  the  agreement 
should  pay  the  other  five  thousand  dollars,  "  not  to  be  con- 
sidered in  the  nature  of  a  penalty,  but  as  stipulated  and 
liquidated  damages." 

The  jury,  under  the  charge  of  the  court,  found  for  Hen- 
derson $5,000,  whereupon  Goodman  et  dl.  moved  for  a  new 
trial,  on  various  grounds.  The  court  refused  to  grant  it, 
and  they  excepted. 

1.  The  main  question  in  the  case  is,  whether  or  not  this 
contract  is  in  general  restraint  of  trade,  and,  therefore,  void 
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as  againet  public  policy  i    Our  Code  declares  that  "  contracts 
in  general  in  restraint  of  trade  " — Code,  §2750 — cannot  be 
enforced ;   and  the  question  has  been  several  times  before 
this  court,  in  respect  to  what  contracts  are  and  what  are  not 
in  general  restraint  of  trade,  and  the  distinction  between 
contracts  in  general  and  those  in  partial  restraint  of  trade  is 
well  settled,  we  think,  in  our  own  books.     This  contract  was 
limited  to  the  Savannah  market,  and  the  first  and  main 
question  is,  does  that  limit  make  it  in  general  restraint,  or 
only  in  partial  restraint,  of  trade  ?    The  Code  really  seems 
to  be,  in  this  respect — ^in  regard  to  this  class  of  contracts, — 
but  a  re-enactment  of  the   common   law.     The  principle 
seems  to  be,  that  the  restraint  of  tmde  must  be  limited  in 
territory,  limitation  in  time  not  affecting  the  validity  of  the 
contract.    It  may  be  forever,  and  still  good — Addison  on 
Contracts,  99 ;    2d    Am.   Ed.   Chitty  on  Contracts,   576. 
Hitchcock  vs.  Porter,  8  A.  &  E.,  438,  456 ;  11  M.  &  W., 
662 ;  2  Exch.,  611 ;   7  Black ;  344 ;  33  Eng.  Common  Law, 
254 ;    6  Porter.  Ind.,  204.     But  it  may  not  extend  every- 
where, though  limited  in  time — 5  M.  &  W.,  548,  561.     So 
in  our  leading  case,  in  10  Ga.,  505,  where  a  hotel  building 
was  sold,  with  the  stipulation  that  the  vendee,  and  those 
holding  under  him,  should  never  keep  it  ajB  a  public  house,  the 
stipulation  was  held  good,  though  there  was  but  one  other 
public  house  in  the  town  of  Lawrenceville,  and  the  vendee 
had  opened  it  to  the  public — see  cases  there  cited.     So  in  39 
Ga.^  655,  the  distinction  between  general  and  partial  re- 
straint of  trade  is  taken,  and  the  contract  was  upheld.    In 
the  last-named  case  a  grocery  was  sold,  with  the  contents 
thereof,  on  condition  that  the  vendor  would  not  open  a 
similar  store  in  the  town  of  Spring  Place  until  a  certain 
specified  time,  and  would  use  his  influence  for  the  other, 
the  vendee  paying  a  higher  price  for  the  groceries  on  account 
of  the  stipulation  and  good -will.    In  the  former  case, 
Lumpkin,  C.  J.,  says,  that  "  the  distinction  was  early  taken, 
and  is  established  by  an  unbroken  current  of  authority,  Eng- 
lieli  and  American,  between  such  stipulations  as  are  in  gen 
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eral  restraint  of  trade,  and  such  as  are  in  restraint  of  it  only 
as  to  particular  places  and  persons,  or  for  a  limited  time; 
the  latter,  if  founded  upon  a  good  and  y^nable  considera- 
tion, are  valid."  So  that  the  court  ruled,  in  10  Oa.^  that 
the  only  requisition  was,  that  the  contract  should  be  founded 
upon  a  good  and  valuable  consideration  and  confined  in 
space.  It  is  true  that  Judge  Lumpkin  does  use  the  words, 
"  or  for  a  limited  time,"  but  in  the  very  case  ho  was  de- 
ciding the  time  was  unlimited,  and  we  have  shown  that  the 
limit  as  to  time  makes  no  difference,  if  the  contract  be  lim- 
ited as  to  space.  So  in  MM  vs.  Mooneye  30  6*^.,  414,  the 
same  doctrine  wa^  applied  in  the  case  of  physicians,  and  in 
45  Oa,,  819,  in  the  case  of  schoolmasters.  If  there  ought 
to  be  competition  and  free  trade  in  anything,  it  should  be  in 
doctors  and  schoolmasters.  We  hold,  therefore,  that  this 
contract  is  good,  it  being  confined  to  the  Savannah  market 
It  was  argued  that  it  tended  to  a  monopoly,  as  the  contract- 
ing parties  were  the  only  active  parties  engaged  in  purchasing 
such  hides ;  but  any  others,  we  suggest,  could  engage,  if  they 
wished,  and,  if  prices  warranted,  they  certainly  would  do  so. 
Besides,  it  certainly  no  more  tended  to  monopolize  such  a 
trade  in  Savannah,  than  the  restriction  on  one  of  two  taverns 
in  the  small  town  of  Lawrenceville  did  to  monopolize  hotel- 
keeping  there.  It  was  also  argued  that  the  business  of 
buying  is  not  such  a  business  as  can  be  sold  out,  with  such 
a  stipulation,  even  if  the  agreement  be  confined  to  a  partic- 
ular place.  Why  not  ?  it  is  as  much  a  trade  as  selling. 
People  buy  in  order  to  sell.  These  hides  were  bought  with 
a  view  to  sell  and  make  a  profit.  The  good-will  was  ex- 
pressly sold  in  the  business  in  the  Savannah  market.  Why 
could  not  the  good-will  be  transferred  as  well  in  the  case  of 
customers  to  sell,  aa  in  that  of  customers  to  buy  ?  The  very 
same  confidence  in  the  person  with  whom  we  trade  in  buy- 
ing from  him,  we  might  well  have  in  selling  to  him— confi- 
dence in  his  integrity  and  fairness ;  and  the  recommendation 
of  such  a  peison  of  another  would  avaQ  as  weU  in  one  as  in 
the  other  case ;  and  good-will,  at  last,  is  but  snoh  a  reoom- 
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mendation  to  cuetomerB,  to  trade  with  another,  from  an  old 
dealer  with  whom  those  customers  have  dealt,  and  in  whom 
they  have  confidence.  Most  trades,  and  many  mercantile 
pursuits,  indeed,  almost  all,  involve  barter,  exchange — both 
buying  and  selling.  Shall  a  party  be  allowed  to  sell  out  his 
selling,  but  not  his  buying,  business  ?  Shall  it  be  held  legal 
for  him  to  cut  it  in  two  and  sell  out  half,  but  not  the  other 
half  ?  Or,  because  half  his  trade  consists  in  buying,  shall  he 
not,  if  a  good  bargain  offers,  sell  out  his  business  in  a  partic- 
ular pla(»  and  move  to  another,  and  get  more  for  it  by 
agreeing  to  stop  business  and  move  away  from  the  old  place 
of  business  ?  We  think  not.  We  can  see  no  reasonable  and 
fair  distinction  between  transferring  a  buying  and  a  selling 
business  with  the  condition  not  to  carry  it  on  in  a  particular 
locality.  And  we  find  none  such  in  the  books.  We  there- 
fore bold,  after  much  deliberation,  and  as  full  an  examina- 
tion of  the  case  and  the  authorities  as  we  could  make,  that 
this  contract  is  legal,  and  not  in  such  restraint  of  trade  as  to 
make  it  against  public  policy  to  enforce  it.  We  do  not  say, 
if  we  were  making  the  law  ds  novo,  that  we  would  so  make 
it.  It  might  be  well  to  allow  no  bargain  in  restraint  of  trade, 
general  or  partial,  to  stand ;  but  such  is  not  the  law  now,  and 
our  duty  is  to  declare  it  as  it  exists  now,  and  to  enforce  it  as 
we  find  it  to  be. 

2.  A  point  was  made  in  regard  to  the  use  of  the  copy 
contract  before  the  jury  after  proof  of  the  loss  of  the 
original  We  think  that  the  evidence  of  the  party  and 
counsel,  of  the  loss  of  the  original,  and  the  exactness  of  the 
copy,  suflScient  to  admit  the  copy  to  tlie  jury.  After  the 
copy  was  established  as  a  true  copy,  by  sufficient  evidence,  it 
was  better  evidence  than  recollection  of  its  contents — Code, 
§3768 — ^yet  the  contents  only  proved  by  parol  in  the  absence 
of  a  copy,  would  have  been  good — 12  Ga.,  509 ;  30  Ga., 
546  ;  36  Ga.,  458 ;  42  Ga.,  462. 

3.  There  was  a  dispute  as  to  the  true  meaning  of  the 
words  "  in  the  Savannah  market,"  and  testimony  was  ad 
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mitted  to  sliow  the  meaninf^  of  these  worde  as  ordinarily 
used  in  Savtmnah,  and  the  jniy  was  allowed  to  pass  npon 
the  meaning  thereof  under  the  evidence.  Tlus  is  except«d 
to.  The  point  is  important,  inasmuch  as  the  defenduits 
violated  the  contract  only  if  the  words  be  considered  to 
embrace  all  Savannah  as  the  Savannah  mai^et,  hut  did  not 
violate  it  if  those  words  mean  the  piarket-honse,  defeod&nts 
having  bought  in  Savannah,  but  not  in  the  market-house. 
"We  think  that  the  ordinary  eignification  of  the  words  would 
mean  the  entire  Savannah  market  in  its  commercial  sense, 
otherwise  "  house  "  would  have  been  added.  The  best  view 
for  the  defendants  was  to  treat  them  as  ambiguous,  and  let 
tlie  jury  pass  upon  them.  They  cannot  complain — Code, 
§2757,  parts  1  and  2,  §§2764,  2755;  46  Ga.,  232,  235';  Har- 
ris el  al.  vs.  Dvhb,  57  Ga.,  77. 

4.  The  consideration  to  support  the  contract  was  ample — 
one  hundred  dollars  per  month  for  two  years,  and  a  per 
cent  on  the  hides  bought.     It  was  also  reasonable.     Nearly 
three  thousand  dollars  was  actually  paid  for  the  good-wili 
HJid  the  retirement  of  the  defendants  from  the  businew. 
They  violated  the  agreement;    the  damages  were  agreed 
upon  by  the  parties  them^lves ;   they  fixed  them,  not  as  a 
penalty,  bnt  as  stipulated  and  liquidated,  and  so  wrote  it 
down  in  the  agreement ;    the  jury  found  the  sum  that  they 
^reed  upon,  and  we  think  that  tl 
the  verdict  is  sustained  by  the  e^ 
and  it  must  stand— Code  §2940 ; 
680;  51  Ga.,  519  ;  53  Ga.,  114, 

The  judgment  is  affirmed. 


H.  8.  DovEE  ^  al.,  plaintiffs  in 
executor,  defends 

1.  The  court  hae  no  power  to  compel  t 
to  disclose  on  oath,  in  spite  of  his 
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in  court  one  of  his  client's  title  papers,  and  to  produce  it  to  be  used 
in  the  suit  as  evidence  for  the  opposite  party ;  especially  where  notice 
to  produce  has  not  been  previously  given. 
2.  New  trial  should  be  granted  for  such  an  invasion  of  privilege,  though 
it  be  the  sole  error.  The  statutory  privileges  of  counsel  are  conferred 
for  the  benefit  of  their  clients,  and  are  sacred. 

Attorney  and  Client.  Witness.  Production  of  Papers. 
Evidence.  Before  Judge  McCutchkn.  Gordon  Superior 
Court.    March  Term,  1876. 

This  was  ejectment  by  Harrell,  as  executor  of  Jesse  Ilar- 
rell,  against  Dover  et  al.^  for  a  lot  of  land  in  Gordon  county. 
In  the  course  of  the  trial,  counsel  for  plaintifE  asked  permis- 
sion of  the  court  to  examine  Reuben  Arnold,  Esq.,  of  coun- 
sel for  defendants,  as  to  what  papers  or  deeds  he  had  in  his 
possession.  Mr.  Arnold  objected  to  such  examination,  and 
claimed  the  protection  of  the  privilege  which  the  relation 
of  attorney  and  client  created.  The  court  ordered  that  the 
examination  proceed. 

Mr.  Arnold  then  stated  that  his  client  had  confided  to  him 
certain  papers  from  which  to  prepare  his  defense,  amongst 
which  was  the  original  grant  to  the  lot  in  dispute,  conveying 
the  same  to  the  plaintiff's  testator. 

The  court,  on  motion,  ordered  that  he  produce  this  paper 
and  deliver  it  to  plaintiff's  counsel.  The  order  was  com- 
plied with,  and  the  grant  introduced  in  evidence  by  the 
plaintiff. 

To  this  entire  proceeding  defendants  excepted. 

A  verdict  was  returned  for  the  plaintiff.  The  defendants 
moved  for  a  new  trial,  basing  their  motion,  among  other 
grounds,  upon  the  above  exception. 

The  motion  was  overruled,  and  the  case  brought  here  for 
review. 

Arnold  &  Aenold  ;  W.  S.  Johnson,  for  plaintiffs  in 
error. 

J.  A.  W.  Johnson,  by  A.  Johnson,  for  defendant. 
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Bleckley,  Judge. 

I.  Under  Bections  3798  and  3S54  of  the  Code,  the  attor- 
ney of  one  of  the  parties  in  the  case  on  trial,  is  protected 
from  being  coerced  by  the  court  to  discloee,  ou  oath,  thathe 
has  in  his  poeeeseion  a  grant  from  the  state  covering  the 
land  in  dispute,  and  from  producing  the  grant  to  be  need  in 
evidence  agiunat  hie  client,  he  testifying  that  the  grant  wu 
placed  in  his  poesession  by  his  client,  and  claiming  bis  privi- 
l^e.  More  eepecially  has  the  court  no  power  thus  to  search 
the  attorney  where  no  notice  has  been  given,  either  to  him 
or  the  client,  to  produce  the  paper,  and  where  the  presence 
of  the  paper  in  court  is  not  brought  to  the  court's  knowledge, 
except  by  the  compulsory  discloenre  made  by  the  attorney. 

3.  Although  no  other  error  was  committed  on  the  trial,  a 
new  trial  should  be  granted  for  the  above  invasion  of  privi- 
lege, the  statutory  privileges  of  connsel  being  sacred,  the 
same  being  grants  for  the  benefit  of  suitors,  and  in  aid  of 
the  adminigtmtion  of  justice.  In  preparing  for  trial  and 
conducting  cases  in  court,  counsel  have  a  right  to  repose, 
with  absolute  eecnrity,  upon  the  protection  which  the  law 
affords  them  as  repositories  of  their  clients'  secrets,  and  cus- 
todians of  their  clients'  papers. 

Judgment  reversed. 


G.  A.  Rbdd  &  CoMPAMY,  plaii 
Wn-LiAMB,  defet 

1.  There  can  be  no  valid  sale  or  mc 
planted;  therefore,  aa  obligBtion 
to  deliver  certain  cotton  of  the  di 
passed  no  title  to  the  obligee. 

8.  Delivei?  to  the  carrier  is  delirer 
third  party  to  whom  the  cotton  v 
proceeds  were  intended  to  be  app 
to  sell  the  cotton  and  pay  a  note  i 
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tached  before  delivery  to  the  third  party,  and  while  in  possession  of 
the  consignees,  who  are  the  factors  and  commission  merchants  of  the 
consignor,  the  title  is  still  in  the  consignor,  subject  only  to  the  com- 
missions and  claims  of  such  factors,  and  the  attaching  creditor  of  the 
consignor  will  subject  the  cotton  to  his  judgment  debt  in  preference 
to  the  claim  of  such  third  party. 

Mortgage.  Title.  Attachment.  Factors.  Before  Judge 
Crawford.  Muscogee  Superior  Court.  November  Term, 
1876. 

Keported  in  the  opinion. 

Johnson  &  Ingram,  for  plaintiffs  in  error. 

Peabody  &  Brannon,  for  defendants. 

Jackson,  Judge. 

Burrus  &  Williams  sued  out  an  attachment  against 
Wilcoxon,  which  was  served  by  garnishment  on  Swift, 
Murphy  &  Co.  Swift,  Murphy  &  Co.  answered  the  garn- 
ishment, and  stated  that  they  received  from  Wilcoxon  five 
bales  of  cotton  marked  "  S.  J.  W.,"  the  initials  of  Wilcoxon. 
The  cotton  was  received  on  the  5th  of  November,  1875,  the 
same  day  that  they  were  garnished.  No  instructions 
accompanied  it ;  from  the  marks  upon  it,  they  supposed  it 
belonged  to  Wilcoxon,  and  never  heard  the  contrary  until 
after  they  were  served  with  the  summons  of  garnishment, 
say  about  the  7th  of  November,  1875.  Redd  &  Co.  trav- 
ersed this  answer  of  Swift,  Murphy  &  Co.,  and  claimed  that 
three  bales  of  this  cotton  belonged  to  them. 

The  issue  joined  upon  this  traverse  was  tried  before  a  jury. 
The  plaintiffs  put  in  evidence  the  attachment  with  the  entry 
of  service,  the  answer  of  Swift,  Murphy  &  Co.,  and  a  judg- 
ment against  Wilcoxon  ;  and  they  proved  the  truth  of  the 
answer  by  Murphy,  one  of  the  firm.  The  claimants  read 
in  evidence,  a  note  made  by  Wilcoxon,  dated  December 
36th,  1874,  for  $250.00,  and  payable  to  Redd  &  Co.,  by  the 
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Ist  of  November,  1875 ;  also,  an  obligation,  of  the  same  date 
with  the  note,  to  deliver  to  Bedd  &  Co.  cotton  enough  to 
pay  this  note  out  of  the  first  cotton  ginned  by  him  of  the 
crop  of  the  next  year,  1875 ;  also,  a  letter,  dated  5th  of  No- 
vember, 1875,  at  Huntsville,  Ala.,  from  Wilcoxon  to  Bedd 
&  Co.,  in  which  he  said,  "  I  ship  three  bales  of  cotton  for 
you  to  Swift,  Murphy  &  Co.,  marked  S.  J.  W. ;  sell  when 
you  think  best,  and  credit  my  note  with  the  amount ; "  also, 
the  railroad  receipt,  dated  4th  of  November,  1875 — "re- 
ceived from  S.  J.  Wilcoxon,  five  bales  of  cotton,  in  good 
order,  consigned  to  Swift,  Murphy  &  Co.,  marked  S.  J.  W.'- 
Claimants  also  proved  that  the  note  was  given  for  supplier* 
for  1874,  and  that  the  obligation  was  given  to  furnish  the 
cotton  to  pay  the  note. 

On  these  facts  the  jury  found  a  verdict  in  favor  of  Bedd 
<fe  Co.  The  court  granted  a  new  trial.  Bedd  &  Co.  ex- 
cepted, and  brought  the  case  here. 

The  question  is,  was  the  title  to  this  cotton  in  Wilcoxon, 
the  consignor,  at  the  time  of  the  service  of  garnishment,  or 
was  it  in  Bedd  &  Co  ? 

1.  It  is  clear  that  Bedd  &  Co.  got  no  title  by  the  obliga- 
tion made  in  1874,  to  deliver  them  cotton  out  of  a  crop  to  be 
made  in  1875.  The  law  is  well  settled,  that  there  can  be 
no  sale  or  mortgage  of  a  crop  until  it  is  planted.  In  De- 
cember, 1874,  the  crop  which  matured  in  the  fall  of  1875, 
was  not  planted,  and  there  could  be  no  sale  of  it,  or  any 
part  of  it — 55  Ga.y  543, 

2.  Did  they  acquire  title  by  the  delivery  of  the  cotton  to 
the  carrier  at  Huntsville,  Ala  ?  We  think  not.  It  was  not 
consigned  to  them ;  it  was  consigned  to  Swift,  Murphy  & 
Co.,  the  consignor's  factors,  and  the  title,  subject  only  to 
the  lien  of  these  factors,  remained  in  Wilcoxon,  the  con- 
signor. If  the  cotton  had  been  lost  on  the  route  from 
Huntsville  to  Columbus,  the  loss  would  have  been  Wil- 
coxon's,  and  not  Bedd  &  Co.'s ;  therefore,  the  cotton  re- 
mained his  property  until  delivered  by  the  warehousemen 
to  Bedd  &  Co.     But,  before  its  delivery,  it  was  seized  by 
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attachment  served  by  a  gamisliment  on  Swift,  Mnrphy  & 
Co.,  which  attachment  issued  upon  a  jud^^ent  against 
Wilcoxon,  which  bound  all  his  property.  When  attached, 
it  wa«,  therefore,  Wilcoxon's  property,  and  liable  to  pay 
Burrus  &  Williams'  judgment,  to  pay  which  it  was  attached. 
We  think,  therefore,  that  the  conrt  was  right  in  granting 
the  new  trial,  and  the  judgment  is  affirmed. 


Oboros  W.  Stewart,  plaintiff  in  error,  vs.  The  State  of 

Georgia,  defendant  in  error. 

1.  Where  several  defendants  are  jointly  indicted,  the  court  may,  on 
motion  of  the  solicitor  general,  where  the  administration  of  public 
justice  requires  it,  order  a  severance. 

2.  Where  a  motion  for  a  continuance  was  based  on  the  inability  of  tlie 
prisoner  to  prepare  his  defense  on  account  of  confinement  in  jail, 
and  the  prohibition  of  access  on  the  part  of  his  counsel,  and  on 
account  of  the  absence  of  material  witnesses,  and  the  counter-show- 
ing demonstrated  that  the  first  two  grounds  were  untrue,  and  the 
court  had  the  absent  witnesses  brought  to  the  trial,  the  motion  was 
properly  overruled. 

3.  Where  there  were  six  coimts  in  one  indictment,  all  charging  the 
same  felony,  but  in  different  ways,  there  was  no  error  in  refusing  to 
compel  the  solicitor  general  to  elect  on  which  he  would  proceed. 

4.  The  verdict  need  not  specify  upon  which  count  it  was  rendered. 

5.  Where  one  of  the  grounds  of  the  motion  for  a  new  trial  was,  that 
two  of  the  jurors  were  not  impartial,  and  the  exculpatory  affidavits 
of  said  jurors,  as  well  as  of  others,  were  submitted,  showing  impar- 
tiality, the  discretion  of  the  court  refusing  a  new  trial  will  not  be 
controlled. 

0.  Where  all  the  evidence  which  went  to  show  defendant's  connection 
with  the  crime  charged  was  circumstantial,  except  that  of  a  witness 
who  was  jointly  indicted  with  him,  and  subsequently  convicted  as 
principal  in  the  first  degree,  and  of  the  wife  of  such  witness,  and 
newly  discovered  evidence  was  produced  flatly  contradicting  the 
said  witnesses  for  the  prosecution,  a  new  trial  should  have  been 
granted. 

Criminal  Law.     Severance.    Continuance.    Indictment. 
fUection.    Verdict.    Jury.    New  Trial.    Newly  Discovered 
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Evidence.    Before  Judge  Buchanan.    Douglas  Superior 
Court.     January  Term,  1876. 

When  the  case  against  Stewart,  Sisk  and  Clinton  was 
tounded,  all  three  of  the  defendants  announced  ready 
for  trial.  The  solicitor  general  moved  the  court  to  try  the 
defendants  separately,  and  announced  that  he  would  firat 
place  Stewart  on  trial.  As  ground  for  this  motion,  the 
solicitor  showed  that  he  desired  to  use  the  evidence  of  Clin- 
ton, and  of  his  wife,  against  Stewart,  and  that  this  end  could 
only  be  obtained  by  a  severance. 

The  court  sustained  the  motion,  and  defendant  excepted. 

Defendant  then  asked  for  leave  to  withdraw  his  announce- 
ment of  ready,  in  order  that  he  might  submit  a  motion  for 
a  continuance.  This  was  allowed.  He  moved  a  continuance 
upon  the  following  grounds : 

1.  Because  he  has  been  confined  in  jail  since  the  homicide, 
and  thus  deprived  of  all  means  of  preparation  of  his  case, 
and  his  counsel  were  denied  access  to  him  while  im- 
prisoned. 

2.  Because,  since  the  case  has  been  called,  the  solicitor  has 
announced  his  intention  to  use  the  testimony  of  Clinton  and 
his  wife  against  this  defendant.  Such  direction  of  the  case 
was  wholly  unexpected,  and,  therefore,  he  desires  to  have 
certain  named  witnesses  present,  by  whom  he  will  impeach 
said  Clinton  and  wife. 

3.  Because  the  bill  of  indictment  was  returned  on  yester- 
day, and  one  of  his  principal  counsel  was  only  engaged  (m 
yesterday ;  and,  thus,  he  has  not  had  time,  means,  or  oppo^ 
tunity  to  prepare  his  case,  consult  with  his  counsel,  and  have 
his  witnesses  subpcenaed. 

The  counter-showing  demonstrated  that  counsel  had  not 
been  denied  access  to  defendant.  The  absent  witnesses  were 
Bent  for  and  brought  to  court  before  the  motion  for  a  con- 
tinuance was  decided.  The  court  then  overruled  the  mo- 
tion. 

It  is  only  necessary  to  add  that  the  ei^th  ground  of  tte 
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motion  for  a  new  trial,  waB  based  upon  statements  which  the 
jnrors  therein  named  were  alleged  to  have  made  before  the 
trial,  showing  great  prejudice  against  the  defendant.  The 
jurors  exculpated  themselves  by  their  own  affidavits,  and 
those  of  others. 
For  the  remaining  facts,  see  the  decision. 

Geo.  is.  Lester,  by  W.  S.  Thomson  ;    M.  W.  TmwEix ; 
W.  A.  Jahes  ;  Jno.  V.  Edge,  for  plaintiff  in  error. 

Sam.  W.  Habbis,  solicitor  general ;   Thomas  W.  Latham, 
for  the  state. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  murder, 
and  charged  with  the  unlawful  killing  of  James  Seals,  in  the 
county  of  Douglas.     There  were  six  counts  in  the  indict- 
ment :    the  first  charged  the  defendant  Stewart,  John  F. 
Sisk  and  James  Clinton,  as  principals ;  the  second  count 
charged  the  defendant  Stewart,  as  principal  in  the   first 
degree,  and  Sisk  and  Clinton  as  principals  in  the  second 
degree ;  the  third  count  charged  Sisk  as  principal  in  the  first 
degree,  and  the  defendant  Stewart,  and  Clinton,  as  princi- 
pals in  the  second  degree ;  the  fourth  count  charged  Clinton 
as  principal  in  the  first  degree,  and  the  defendant  Stewart, 
and  Sisk,  as  principals  in  the  second  degree ;  the  fifth  count 
charged  Clinton  as  principal,  and  the  defendant  Stewart, 
and  Sisk,  as  accessories  before  the  fact ;   the  sixth  count 
charged  the  defendant  Stewart,  and  Sisk,  as  principals,  and 
Clinton  as  accessory  after  the  fact.     The  defendant,  having 
been  tried  separately,  was  found  guilty  of  murder  as  princi- 
pal in  the  second  degree,  and  recommended  by  the  jury  to 
be  imprisoned  in  the  penitentiary  for  life.    The  defendant 
made  a  motion  for  a  new  trial  on  the  following  grounds : 
First,  because  the  court  erred  in  allowing  the  solicitor  general 
to  sever  the  trial  of  defendants,  and  to  put  the  defendant, 
Stewart,  upon  his  trial  separately  from  the  others ;  second. 
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because  the  court  erred  in  overruling  the  defendant's  motion 
for  a  continuance  ;  third,  because  the  court  erred  in  refuBing 
to  compel  the  solicitor  general  to  elect  as  to  which  of  the  six 
counts  in  the  bill  of  indictment  the  defendant  should  be 
called  on  to  answer  and  be  tried;  fourth,  because  tlie 
verdict  was  contrary  to  law  ;  fifth  and  sixth,  because  the 
verdict  was  contrary  to  the  evidence,  and  unsupported  by 
evidence  of  defendant's  guilt ;  seventh,  because  the  ver 
diet  did  not  indicate  or  specify  upon  which  count  of  the 
indictment  it  was  found  and  rendered ;  eighth,  because  two 
of  the  jurors  who  rendered  the  verdict — Rice  and  Miller- 
were  not  competent,  impartial  jurors,  which  fact  was  not 
known  to  defendant  until  after  the  verdict  was  rendered; 
ninth,  because  of  the  newly  discovered  testimony  since  the 
trial,  contained  in  the  affidavit  of  John  Strickland. 

The  court  overruled  the  motion  for  a  new  trial  on  all  the 
grounds  taken  therein,  and  the  defendant  excepted. 

1.  There  was  no  error  in  allowing  the  solicitor  general  to 
sever  the  trial  of  the  defendants,  and  to  put  the  defendant, 
Stewart,  on  his  trial  separately,  on  the  showing  made  to  the 
court  that  the  administration  of  public  justice  required 
that  it  should  be  done.  The  provisions  of  the  4692d  section 
of  the  Code  are  broad  enough  to  include  a  severance  of  de- 
fendants on  the  trial,  at  the  instance  of  the  state,  for  good 
cause  shown  therefor,  as  at  the  instance  of  a  defendant, 
which  declares  that  '^  when  two  or  more  defendants  shall 
be  jointly  indicted  for  any  offense,  any  one  defendant  may 
be  tried  separately." 

2.  There  was  no  error  in  overruKng  the  defendant's 
motion  for  a  continuance  on  the  statement  of  facts  contained 
in  the  record. 

3.  There  was  no  error  in  refusing  to  compel  the  so- 
licitor general  to  elect  which  of  the  six  counts  in  the 
indictment  the  defendant  should  be  called  on  to  answer. 
There  was  but  one  felony  charged  in  the  indictment,  to-wit: 
the  unlawful  killing  of  James  Seals ;  but  the  commission 
of  that  felony  was  charged  in  different  ways  in  the  seversl 
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counts,  in  order  to  meet  the  facts  of  the  case  as  might  be 
shown  by  the  evidence — see  Archbold's  Criminal  Pleading, 
60.  If  the  evidence  at  the  trial  shoald  not  show  that  the 
defendant  was  guilty  under  either  count  in  the  indictment, 
then  he  could  not  be  hurt ;  but  if  the  evidence  at  the  trial 
showed  that  he  was  guilty,  as  charged  in  any  one  of  the 
counts  in  the  indictment,  then  he  might  be  lawfully  found 
guilty,  because  the  state  had  given  him  notice  of  all  the 
grounds  upon  which  it  proposed  to  introduce  evidence  to 
establish  his  guilt. 

4.  The  seventh  ground  of  the  motion,  that  the  verdict 
did  not  indicate,  or  specify,  upon  which  count  of  the  indict- 
ment it  was  found  and  rendered,  may  properly  be  disposed 
of  in  connection  with  the  third  ground.  The  464r6th  section 
of  the  Code  declares,  that  on  every  trial  of  a  crime,  or 
offense,  the  jury  shall  give  a  general  verdict  of  "  guilty,"  or 
"  not  guilty."  There  was  no  error  in  overruling  the  seventh 
ground  of  the  motion  for  a  new  trial. 

5.  There  was  no  error  in  overruling  the  eighth  ground 
of  the  motion,  as  to  the  incompetency  of  the  jurors,  Rice 
and  Miller,  on  the  statement  of  facts  contained  in  the  record 
— Say  v€.  The  State,  15  Ga.  Rep.,  223 ;  Brinhley  vs.  The 
State^  decided  during  the  present  term,  not  yet  reported. 

6.  The  fourth,  fifth,  sixth  and  ninth  grounds  of  the  motion 
for  a  new  trial  will  be  considered  together.  The  evidence 
against  the  defendant  was  altogether  of  a  circumstantial 
character,  which  went  to  show  his  connection  with  the  com- 
mission of  the  offense  charged  in  the  indictment,  except  the 
testimony  of  James  Clinton  and  his  wife,  Charlotte  Clinton, 
who  were  witnesses  introduced  by,  and  examined  in  behalf 
of,  the  state.  The  record  discloses  the  fact  that  since  the 
trial  of  the  defendant  Stewart,  that  Clinton  has  been  tried 
and  found  guilty  of  the  murder  of  Seals  as  principal  in  the 
first  degree,  and  that  Sisk  has  also  been  tried,  and  found  not 
guilty.  On  the  trial  of  the  defendant  Stewart,  Mrs.  Clinton 
swore,  that  on  the  night  that  Seals  was  killed,  in  the  fore- 
part of  the  night,  Stewart  came  to  her  house  and  borrowed 
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her  husband's  pistol ;  that  after  twelve  o'clock  that  night, 
her  husband  lying  on  the  bed,  Stewart  came  there  to  bring 
the  pistol  back,  and  she  went  and  got  it ;  Stewart  then 
called  to  her  husband  and  said  :  ^'  Jim,  we  have  killed  him." 
The  ball  found  in  Seals'  body  exactly  fitted  the  size  of 
Clinton's  pistol  and  ballet  moulds.  The  newly  discovered 
evidence  upon  which  the  defendant's  motion  for  a  new  trial 
was  based,  is  contained  in  the  affidavit  of  John  Strickland, 
who  states  therein,  that  on  the  night  of  the  6th  of  I^ovem- 
ber,  1875,  (the  night  Seals  was  killed,)  he  stayed  at  James 
Clinton's,  and  that  the  defendant,  Gteorge  W.  Stewart,  did 
not  come  there  that  night ;  that  he  got  there  about  one  hour 
and  a  half  in  the  night,  whilst  Clinton  was  eating  his  sapper; 
that  when  he  got  up  from  supper,  he  went  and  got  his  pistol 
from  under  the  head  of  his  bed  and  carried  it  off  with  him; 
returned  home  at  a  late  hour  in  the  night ;  deponent  asked 
him  when  he  returned  what  time  it  was,  and  he  said  the 
clock  had  stopped  at  one ;  deponent  has  never  communicated 
the  foregoing  facts,  until  to-day,  to  the  defendant  or  his 
counsel.  This  affidavit  is  dated  8th  of  February,  1876, 
after  the  trial.  In  view  of  the  evidence  contained  in  the 
record  (and  about  which  we  express  no  opinion,  as  there  is 
to  be  a  new  trial  in  the  case),  we  feel  it  to  be  our  legal  duty 
to  grant  a  new  trial  upon  the  ground  of  the  newly  discov- 
ered evidence  of  Strickland.  The  jury  may  have  found 
their  verdict  upon  the  evidence  of  Mrs.  Clinton  and  her 
husband,  James  Clinton,  two  of  the  state's  witnesses  (who 
the  state  cannot  be  heard  to  say  are  unworthy  of  credit  after 
introducing  them  in  its  behalf),  and,  if  so,  it  is  not  at  all 
improbable  that  if  the  newly  discovered  evidence  had  been 
introduced  at  the  trial,  a  different  verdict  might  have  been 
rendered.  In  view  of  the  evidence  and  the  peculiar  facts  of 
this  case,  it  is  our  judgment  that  a  new  trial  should  be  had 
in  it. 
Let  the  judgment  of  the  oourt  below  be  reversed. 
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Neil  t».  Bnnn. 

Lka  Neil,  plaintiff  in  error,  vs.  Ma^bcus  H.  Bunn,  defendant 

in  error. 

1.  A  plea  of  usury  in  defense  to  the  foreclosure  of  a  mortgage,  which 
showed  that  the  mortgage  was  made  in  January,  1874,  to  secure  a 
note  made  in  1871,  and  due  in  1875,  the  note  only  bearing  7  per  cent, 
interest,  and  the  mortgage  providing  for  10  per  cent,  after  the  matu- 
rity of  the  note,  is  bad,  there  having  been  no  law  against  usury  in 
1874  in  this  state,  and  no  allegation  in  the  plea  that  the  increased 
interest  was  without  consideration,  and  the  seal  of  the  mortgage  im- 
porting a  consideration. 

2.  A  plea  that  the  consideration  of  the  note  was  certain  lots  of  land, 
one  of  which,  worth  $300.00,  was  omitted  from  the  deed  to  defend- 
ant, though  specified  in  the  bond  for  title,  which  deed  was  accepted 
by  the  defendant,  to  have  the  deed  reformed,  or  to  set  off  or  recoup 
the  $800.00,  is  bad,  unless  it  alleges  that  it  was  left  out  by  fraud, 
accident,  or  mistake,  or  at  least  without  the  consent  of  the  party  who 
accepted  the  deed. 

Usury.  Contracts.  Promissory  Notes.  Before  Judge 
Underwood.     Polk  Superior  Court.     February  Term,  1876. 

Keported  in  the  opinion. 

TuBNEB  &  Glkhw,  by  E.  N.  Bbotles,  for  plaintiff  in 
error. 

Ity  F.  Thompson,  by  brief,  for  defendant. 

Jackson,  Judge. 

The  defendant  filed  two  pleas  in  bar  of  the  foreclosure  of 
the  mortgage,  both  of  which  were  stricken.  The  error 
assigned  here  is  the  act  of  the  judge  in  striking  these 
pleas. 

1.  The  first  was  usury.  Thenote,  to  secure  which  the  mort- 
gage was  given,  was  made  in  1871,  and  due  in  1875.  The 
mortgage  was  made  in  1874,  when  there  was  in  this  state  no 
limitation  upon  the  rate  of  interest,  and  when  the  mortgage 
was  executed  it  was  agreed  that  interest  should  run  at  10 
per  cent,  from  the  maturity  of  the  note.    We  think  that 
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this  plea  was  properly  Btricben.  The  seal  to  the  mortjjage 
imports  a  consideration  for  the  increased  interest,  and  it  is 
not  alleged  that  there  was  no  consideratioB  therefor.  At 
the  date  of  the  inortga;^  the  parties  conld  stipaUte  for  any 
interest 

2.  The  second  plea  was,  that  the  consideration  of  the  note 
and  mortgage  was  land ;  that  plaintifF  had  given  his  bond 
for  title  to  certain  lots,  and,  when  he  made  his  deed,  had 
left  ont  one  lot,  worth  $300.00 ;  but  there  was  no  allegation 
that  it  wae  left  out  by  fraud,  accident  or  mistake,  or  even 
without  the  consent  of  the  defendant,  who  accepted  the  deed 
as  written.  We  think  that  the  plea  was  not  each  an  equit- 
able plea  as  would  authorize  the  deed  to  be  reformed,  or  the 
$300.00  to  be  set  o£E  or  recouped,  as  the  party  had  accepted 
it,  and  seemingly  acqaiesced  in  it  until  the  mortgage  was 
pressed  for  foreclosure. 

Judgment  affirmed. 


The  Matok  and  Council  of  Gbifpin,  plaintiff  in  error,  w. 
The  Cnr  Bank  of  Mao 

1.  HuDicipsl  bonds,  having  on  tbeii 

and  put  in  circulation  with  an  In 

the  eftect,  tlutt  in  case  default  be 

coupons  at  maluritj,  then,  as  a  p 

shall  become  due  and  payable,  ai 

principal,  whenever  a  default  in  ; 

the  coupons  occutb.    Time  is  of  i 
S.  In  other  respects,  this  case  is  rule* 

of  QrifSn  v*.  luman,  Bwann  &  Co 

Negotiable  Instruments,   d 
Spalding  Superior  Court.    Pe 

A  verdict  having  been  rend 
of  Macon  against  the  Mayor  ai 
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principal  and  interest  of  the  bonds  sued  on,  the  latter 
moved  for  a  new  trial  upon  the  following,  among  other, 
grounds : 

1.  Because  the  court  erred  in  charging  the  jury  that  if  the 
defendant  failed  to  pay  the  interest  when  the  same  became 
due,  and  was  demanded,  and  there  is  on  the  back  of  said 
bonds  a  stipulation,  that  in  the  event  of  the  failure  to 
pay  the  interest,  the  bonds  should  become  due  and  payable, 
tlien  you  should  find  a  verdict  for  the  amount  of  said  bonds, 
with  all  interest  due  on  the  same. 

2.  Because  the  court  erred  in  charging  that  the  in- 
dorsement on  the  back  of  said  bonds  sued  on  was  not  a 
penalty,  but  was  legal  and  valid,  when  it  appeared  in  the 
evidence  that  if  said  indorsement  was  placed  there,  it  was 
simply  by  a  resolution  of  council  on  the  minutes,  and  not  by 
an  ordinance  duly  adopted. 

The  motion  was  overruled,  and  the  defendant  excepted. 

The  facts,  so  far  as  material,  will  be -found  in  the 
opinion. 

As  to  the  questions  referred  to  in  the  second  head-note, 
see  57  6ra.  Hep.,  370. 

Speeb  &  Stewabt;  R.  H.  Johnson,  for  plaintiff  in  error. 

BoYNTON  &  DiSMUKE,  f or  defendant. 

Bleckley,  Judge. 

1.  Having  subscribed  for  stock  in  a  railroad,  the  mayor 
and  council,  on  the  20th  of  March,  1872,  issued  bonds  of 
the  city  to  discharge  the  subscription.  On  each  bond  was 
indorsed  a  resolution  of  the  mayor  and  council,  to  the  effect 
that,  in  case  default  should  be  made  in  paying  any  of  the 
coupons  at  maturity,  then,  as  a  part  of  the  contract,  the 
bond  itself  should  become  due  and  payable.  Each  of  the 
coupons  was  for  a  half  year's  interest,  at  the  rate  of  seven 
per  cent,  per  annum.  The  bonds,  on  their  face,  had  many 
years  to  run — some  of  them  twenty-nine  years.     They  were 
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payable  to  the  railroad  compaDy  or  bearer,  and  were  deliv- 
ered to  the  company,  baring  upon  eacb  of  them,  at  the  time 
of  delivery,  a  copy  of  the  resolntioD  above  mentioned. 
Certain  of  the  bonds,  some  due  at  twenty-five  yeare,  some 
at  twenty-eeven,  and  some  at  twenty-nine  yean,  became  the 
property  of  the  City  Bank  of  Macon,  and  upon  theM  de- 
fault was  made  in  paying  the  coupons  which  fell  due  in 
January  and  Jaly,  1874,  and  in  January,  1B75,  being  the 
fifth,  Bixth,  and  seventh  inBtallments  of  interest.  Salt  wu 
brought  upon  the  over-due  ^MHipons,  and  upon  the  hmdi 
themselvefl. 

It  was  competent  to  make  the  terms  specified  in  the  reso- 
lution a  part  of  tlie  bonds ;  and  this  was  effected  by  indoi* 
ing  tlie  resolution  npon  the  bonds  before  they  wwe  pat  in 
circulation.  Time  tiius  became  of  the  essence  of  the  con- 
tract ;  and,  on  failure  to  meet  the  interest  promptly,  aright 
of  action  accmed  for  the  principal  also.  See  8  KeUy,  W; 
7  Paige,  Ch.  R.,  179;  54  Penn.  State,  127  ;  15  111.,  336;  4 
Edw.  Ch.,  207 ;  28  Barbonr,  29 ;  37  lb.,  60  ;  44  lb.,  336. 

2.  As  to  all  farther  questions 
of  T/ie  Mayor  and  Council  qf 
<&  Co.,  57  Go.  Sep.,  370. 

Judgment  affirmed. 


John   M.    Hill,  plaintiff   in  en 
trustee,  defendar 

1.  SecUon  8713  of  the  Code,  in  respect 
tered  deeds,  on  the  ground  of  forger 
bearing  tnu-kB  of  altenUon  on  iu 
years  old, 

8.  An  affidavit  under  said  sectkio  ia  px 
the  best  of  affiant'a  knowledge  and  h 
wards  explain  that  the  forgery  conaii 
of  the  name  of  the  true  vendee,  and  i 
without  the  consent  of  the  vendor,  o: 
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a  Such  an  issue  should  be  separately  tried;  but  if,  by  consent  of  par- 
ties, it  be  tried  together  with  the  main  case,  the  burden  of  proof  in 
respect  to  the  forgery  will  be  on  the  same  party  as  if  the  special  issue 
were  tried  by  itself. 

4.  Upon  such  issue  of  forgery,  the  burden  of  proof  is  upon  the  party 
who  offered  the  deed  in  evidence,  to  show  its  genuine  character;  and 
where  such  a  deed  carries  on  its  face  a  material  alteration,  and  no 
proof  of  its  actual  execution  is  adduced,  the  alteration,  whether 
more  than  thirty  years  old  itself  or  not,  must  be  satisfactorily 
explained  before  the  deed  can  pass  title  as  a  genuine  paper  because 
of  its  age.  A  deed  must  be  right  on  its  face,  or  made  so  by  proof, 
before  its  age  alone  will  dispense  with  proof  of  its  execution,  espe  - 
cially  if  the  vendee's  name  be  altered. 

Deeds.  Evidence.  Ancient  Documents.  Before  Judge 
KiDDoo.    Dougherty  Superior  Court.     October  Term,  1876. 

Reported  in  the  opinion. 

R.  F.  Lyon,  for  plaintiff  in  error. 

Wakbek  &  HoBBS ;  R.  N.  Ely  ;  R.  K.  Hinss,  for  de- 
fendant. 

Jackson,  Judge. 

Nisbet,  as  trustee,  sued  Hill  for  a  tract  of  land  in 
Dougherty.  The  jury,  under  charge  of  the  court,  found 
for  Nisbet.  Hill  moved  for  a  new  trial  on  the  various 
grounds  set  forth  in  the  record.  The  court  overruled  the 
motion,  and  ffiU  excepted. 

Under  section  2712  of  the  Code,  Nisbet  filed  an  affidavit 
that  the  deed  on  which  defendant.  Hill,  relied,  from  Frost 
to  Cheatham,  was  a  forgery.  This  deed  was  made  in 
August,  1827,  and  the  name  of  Hancock,  under  whom 
Nisbet  claimed,  was  erased,  and  that  of  Cheatham  interlined, 
the  other  side  holding  under  Cheatham.  It  was  registered 
in  1828  as  altered. 

1.  The  first  point  made  by  plaintiff  in  error  is,  that  the 
act  in  respect  to  the  affidavit  of  forgery  and  providing  for 
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the  trial  of  the  issue  thereon  when  made,  does  not  apply  to 
the  case  of  a  deed  over  thirty  years  old.  We  think  that  the 
act  applies  to  all  registered  deeds — see  Code,  section  2712 ; 
and  that  it  puts  the  party  offering  such  a  deed  upon  proof 
that  it  is  genuine.  Certainly,  where  the  deed  itself  shows 
on  its  own  face  that  it  is  not  genuine — ^where  it  beara  the 
marks  of  a  material  alteration — ^we  hold  that  the  section 
does  apply.  And  this  ruling  is  not  in  conflict  with  the 
decision  of  this  court  in  Matthews  et  al.  vs,  Cagtl^>errif, 
administratrix,  43  Oa.j  346, 525 ;  for  there  the  deed  appeared 
genuine  on  its  face. 

2.  But  the  affidavit  in  this  case,  after  charging  the  forgery, 
explains  wherein  it  is  exhibited  on  the  deed  itself,  and  alleges 
that  it  has  been  altered  by  the  erasure  of  the  true  vendee's 
name,  and  the  interlineation  of  the  name  of  the  other ;  and 
it  is  objected  that  such  an  affidavit  does  not  meet  the 
requirement  of  the  statute.  We  think  that  it  does  meet  the 
requirement  of  the  statute,  and  that  it  is  not  at  all  vitiated 
by  the  affiant's  stating  wherein  the  deed  was  forged.  The 
fraudulent  alteration  of  a  deed  in  a  substantial  part — the 
change  of  the  name  of  the  vendee  without  his  consent,  or 
that  of  the  vendor — is  as  much  a  forgery  as  the  forging  the 
name  of  the  vendor ;  and,  certainly,  it  does  not  lie  in  the 
mouth  of  the  other  side  to  the  issue  made  upon  the  affidavit, 
to  object  that  he  is  notified  fully  of  the  nature  of  the  forg- 
ery which  he  will  be  required  to  meet  and  explain. 

3.  This  issue  was  tried,  by  consent  of  parties,  with  the 
main  case — ^the  title  to  the  property — and  a  question  is  made 
how  that  affects  the  case  and  the  special  issue  on  the  affi- 
davit. The  better  practice,  we  think,  would  be  to  adhere 
to  the  statute — Code,  §2712 — ^and  to  try  the  special  issue  by 
itself ;  but  if,  by  consent,  it  be  tried  in  conjunction  with  the 
ejectment  cause,  we  do  not  think  that  this  circumstance  will 
vitiate  the  verdict.  It  is  enough  if  the  jury  pass  upon  the 
issue,  and  if  it  be  legally  passed  upon  in  respect  to  the 
burden  of  proof.  As  it  was  agreed  that  it  should  be  tried 
in  the  way  it  was  tried,  we  do  not  think  that  the,burden  of 
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proof  was  changed.  Wherever  that  burden  would  have 
been  cast,  had  the  issue  been  tried  by  itself,  there  it  re- 
mained, though  the  special  issue  was  tried  in  connection 
with  the  main  issue.  Certainly,  neither  party  ought  to 
lose  any  right  by  varying,  by  agreement,  the  mere  mode  of 
trying  the  issue. 

4.  And  this  brings  us  to  the  main  and  controlling  ques- 
tion in  this  case ;   and  that  is,  upon  which  party  does  the 
burden  of  proof  fall  ?  upon  him  who  asserts  the  forgery,  or 
upon  him  who  is  called  upon  by  the  affidavit  to  prove  the 
genuineness  of  the  deed  i    The  Code,  we  think,  fixes  the 
burden  upon  the  party  who  claims  under  the  deed  and 
tenders  it  in  evidence.     Such  party  can  no  longer  rely  upon 
registration  ;  he  must  produce  the  original  deed,  and  prove 
its  execution  otherwise  than  by  registration.     He  may  prove 
it  by  the  witnesses  to  it,  if  he  can  produce  them  ;  or,  he  may 
prove  it  by  its  age — that  it  is  thirty  years  old.    But  when,  as 
in  this  case,  he  cannot  prove  it  by  the  witnesses  to  its  execution, 
but  seeks  to  prove  it  by  its  age,  then  it  must  appear  on 
its  face  to  be  genuine.     On  inspection,  it  must  exhibit  an 
honest  face ;   otherwise,  it  is  not  such  an  ancient  document 
that  its  countenance  will  pass  muster — Code,  §2700;   4 
Phillips'  Evidence,  366,  note,  and  cases  cited.    Age  will  not 
sanctify  ear-marks  of  fraud.    It  must  be  proven,  to  the  sat- 
isfaction of  the  jury,  how  and  why  the  ear  was  cropped — 
wherefore  the  vendee's  name  was  changed — so  that  a  deed 
executed  at  first  to  one  man  was  changed  to  another,  and 
thereby  the  title  was  conveyed  apparently  to  one  who  never 
paid  for  the  land,  or  was  intended  as  the  vendee.     It  ought 
to  be  explained  ;  common  sense  demands  some  explanation 
— especially  is  it  demanded  when  the  same  vendor.  Frost, 
afterwards,  in  1887,  made  another  deed  to  the  same  land  to 
Hancock,  the  very  man  whose  name  was  erased  from  the 
first  deed.    It  has  been  held  that  when  the  same  feoffor 
afterwards  makes  another  deed  to  the  same  land  to  another 
f eoflfee,  that  a  deed  to  the  first  feoffee,  though  thirty  years 
old,  cannot  prove  itself — 4  Phillips,  366, .  note — ^and  that, 
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too,  when  it  appears  genuine  on  inspection.  How  over- 
whelming, then,  is  this  case,  where  the  deed  is  not  only 
altered  from  Hancock  to  Cheatham,  but  Frost,  the  vendor, 
makes  another  deed  ten  years  afterwards — over  thirty  years 
old  too — ^to  the  same  Hancock.  It  is  vain  to  reply  that  the 
record  of  the  first  deed,  made  the  year  after  it  was  executed, 
shows  Cheatham  to  have  been  the  vendee.  The  affidavit 
destroys  the  record  as  evidence,  and  casts  the  party  upon  other 
proof.  It  is  vain,  too,  to  say  that  all  the  witnesses  are  dead, 
and  the  alteration  cannot  be  proven  to  have  been  made 
with  the  consent  of  Frost  and  Hancock.  If  Cheatham  and 
his  witnesses  are  dead  and  cannot  speak,  so  is  Frost  who 
made  two  deeds  to  the  same  land,  both  more  than  thirty 
years  ago,  and  his  witnesses ;  and  Hancock,  who  conveyed 
the  land  when  it  was  afterwards  deeded  to  him  again  by 
Frost,  is  also  dead,  and  his  witnesses.  The  altered  deed  is  a 
circumstance,  tending  to  show  fraud  in  Cheatham,  in  the 
absence  of  explanatory  proof.  There  is  no  circumstance 
tending  to  show  fraud  in  Frost  or  Hancock,  yet,  either 
Cheatham  was  guilty  of  fraud,  or  Frost  and  Hancock  were. 
The  facts  seem  to  fix  it  on  Cheatham.  At  all  events,  the 
deed,  not  genuine  on  its  face,  is  not  shown  to  be  genuine  by 
proof.  It  was  for  plaintiff  in  error  to  prove  it,  and  he  has 
failed. 

In  view  of  all  the  facts  of  the  case,  we  think  that  the 
charge  of  the  court  is  substantially  correct,  and  the  verdict 
of  the  jury  right,  and  we  aflirm  the  judgment. 


Patrick  K.  Shiels,  plaintiff   in  error,  vs.  Cakoldte  A. 
Lamar,  administratrix,  defendant  in  error. 

1.  A  written  agreement  to  divide  lands  owned  or  claimed  in  common, 
though  made  by  the  administrator  of  one  of  the  tenants  in  common, 
without  an  order  from  court  for  the  partition  thereof,  is  admiB»blf 
in  evidence  as  color  of  title. 
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%  Though  the  description  in  said  agreement  he  not  as  clearly  expressed 
as  it  might  he,  yet  when  it  contains  certain  indicia  by  which  a  sur- 
veyor can  ascertain  the  dividing  line  agreed  upon,  the  paper  is 
evidence  of  color  of  title  to  the  extent  of  the  true  dividing  line; 
and  where  that  line,  under  said  written  agreement,  actually  was,  is 
a  question  for  the  jury,  to  be  fixed  from  all  the  evidence,  including 
that  of  the  surveyor  who  ran  the  line  according  to  the  agreement, 
though  he  did  so  long  after  the  agreement  to  divide  was  made. 

3^  Seven  years'  possession  of  the  land  up  to  the  line  agreed  upon,  by 
the  party  who  made  the  agreement  and  those  who  hold  under  him, 
ia  sufficient  title  to  recover  in  ejectment. 

4.  Disputed  lines  between  adverse  claimants  of  land,  and  questions  of 
where  old  fences  stood  in  the  past,  and  how  long  they  stood  in  cer- 
tain localities,  are  peculiarly  questions  of  fact  for  the  jury;  and 
where  the  evidence  is  conflicting,  and  the  presiiling  judge  is  satisfied 
with  the  finding,  this  court  will  not  interfere,  unless  a  strong  and 
clear  case  of  wrong  to  him  be  made  to  appear  plainly  by  the  plaintiff 
in  error. 

5.  Newly  discovered  testimony,  consisting  of  deeds  on  record  affecting 
the  very  lands  in  dispute,  will  not  warrant  the  granting  of  a  new 
trial ;  such  records  are  always  accessible  to  both  parties,  and  dili- 
gence would  examine  and  procure  them  in  time  for  the  trial; 
especially  is  this  rule  applicable  when  it  does  not  appear  by  affidavit, 
that  the  movant  and  his  counsel  were  ignorant  of  the  existence  of 
such  deeds  at  the  trial. 

Ejectment.  Color  of  Title.  New  Trial.  Before  Judge 
Tompkins.  Chatham  Superior  Court.  February  Term, 
1876. 

Reported  in  the  opinion. 

Jackson,  Lawton  &  Basinoeb,  for  plaintiff  in  error. 

Geo.  a.  Meboeb,  for  defendant. 

Jackson,  Judge. 

Mrs.  Lamar,  as  administratrix  on  the  estate  of  her  hus- 
band, sued  the  plaintiff  in  error  for  a  piece  of  land,  being  a 
strip,  or  strips,  of  land,  lying  in  what  would  have  been 
President  street  extended,  had  it  been  extended.  Mrs. 
Lamar  claimed  to  the  southern  line  of  the  width  of  the  said 
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street,  and  the  defendant  below,  Shiels,  claimed  to  the  centre 
thereof.  The  controversy  involved  abont  two  acres  of 
knd  in  a  long  atrip,  or  two  strips,  making  one  continnoos 
parcel. 

The  plaintiff's  title  consisted  of  an  agreement  in  writing 
made  between  G.  B.  Lamar,  the  feoffor  of  0.  A.  L 
Lamar,  plaintiff's  intestate,  and  Bayard,  the  administntor 
of  the  estate  of  Bayard,  the  feoffor,  with  his  two 
sisters,  heirs  of  Bayard,  deceased,  of  defendant,  SbieU, 
to  divide  certain  lands  on  a  certain  line  between  them ;  the 
deed  of  G.  B.  Lamar  to  C.  A.  L.  Lamar,  and  lett«re  of 
administration,  and  an  attempt  to  prove  possession  since 
1845  in  G.  B.  Lamar,  C.  A.  L.  Lamar  and  the  administratrix, 
np  to  the  time,  in  1868  or  1869,  when  defendant  built  a 
fence  in  the  centre  of  what  wonld  have  been  President 
street  extended.  The  defendant's  title  was  a  deed  from 
Bayard  and  hie  sisters,  in  1868,  to  the  land  np  to  tie 
a&uthsm  limit  of  President  street,  if  extended,  at  leMl 
lying,  as  described,  souih  of  that  street. 

1.  Objection  was  made  to  the  introduction  of  the  agree- 
ment of  1845  to  partition  th    '      '     ' 

of  title ;  and  the  jury  findin 
this  is  one  error,  on  the  refii 
trial,  which  was  pressed  in  t 
the  determination  of  whi( 
depends.  The  objection  wa 
bad  no  legal  right  to  bind  h 
deceased  father  with  him ;  t 
court  to  divide  or  partition  t 
that  the  paper  was  void  as 
objected,  that  the  paper  di^ 
bounds  as  to  describe  the  d 
could  be  ascertained.  In  re 
hold  that  the  paper  was  gooi 
that  it  ought  to  have  been  tu 
jury— 33  6a.,  242 ;  19  Ga., 

2.  The  remaining  questio 
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define  the  boundary  2  It  seems  that  the  Bayards  and  Lamar 
owned  lands  which  adjoined  each  other,  and  that  the  admin- 
istrator of  Bayard  deceased,  and  Lamar,  agreed  to  separate 
them  by  a  line.  That  line,  as  described,  is  as  follows :  "  Be- 
ginning at  the  northeast  comer  of  the  lots  belonging  to  the 
estate  of  N.  S.  Bayard,  lying  south  of  President  street 
continued,  and  running  southwardly  along  the  foot  of  the 
hill,  on  the  eastern  line  of  the  lots  belonging  to  the  said 
estate,  and  to  F.  M.  Stone,  Wm.  Williams  and  others,  now 
known  as  Gilmersville,  until  it  strikes  the  southern  line  of 
said  lots,  then  eastwardly  along  the  said  southern  line,  which 
also  divides  this  property  from  that  of  W.  Pendergrast, 
formerly  M.  Dillon's,  distance  five  chains  and  ninety-three 
links,  thence  northwardly,  in  a  line  parallel  with  the  line 
first  mentioned  as  running  southwardly  to  President  street 
continued,  thence  westwardly  to  the  point  of  departure — 
distance  five  chains  and  ninety-three  links,  containing  within 
said  lines,  four  acres  and  sixty-one  hundredths,  shall  be  the 
part  assigned  and  allotted  to  N.  J.  Bayard,  administrator  as 
aforesaid,  free  from  all  incumbrance  or  molestation  from 
G.  B.  Lamar,  his  heirs  and  assigns,  and  the  remainder  of 
said  tract,  lying  eastward  thereof,  shall  be  the  part  assigned 
and  allotted  to  the  said  G.  B.  Lamar,"  etc.,  etc. 

We  see  no  reason 'why  this  line  could  not  be  ascertained 
and  fixed  by  a  competent  surveyor.  It  tells  him  where  to 
b^in  and  how  to  run,  to  what  length,  and  where  to  turn, 
and  in  what  direction,  and  the  number  of  acres,  describing 
adjoining  lots  and  streets,  extended  or  continued.  There- 
fore we  think  that  the  objection  to  the  introduction  of  the 
paper  on  the  ground  that  the  land  or  line  is  so  uncertainly 
described  that  it  cannot  be  found,  is  not  well  taken,  and  that 
it  was  properly  read,  as  color  of  title,  to  the  jury.  12 
Oa.y  43L 

Where  the  line  actually  ran  along  the  tract  of  land,  was 
a  question  of  fact  for  the  jury,  as  the  location  of  all  land 
under  descriptions  in  deeds,  must  be.  On  this  question  a 
surveyor — ^the  city  surveyor  for  Savannah,  it  seems,  and 
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therefore  be  mnst  be  preeumed  istellif^nt  and  competent— 
waa  sworn,  and  be  deposed  that  he  took  the  deed  of  parti- 
tion, fonnd  the  land  and  the  line,  and  that  it  gave  the  land 
in  dispute  to  the  plaintiff  below — Mrs.  I^mar. 

Other  evidence  waa  introdnced,  to  the  effect  that,  since 
1845,  a  fence  had  been  pnt  on  this  line,  or  sheds  bnilt,  cor- 
erinji;  the  land  tip  to  it,  and  that  the  Lamare  had  held  it  for 
several  years,  certainly  more  than  seven  years.  If  tbey  held 
any  part  of  it,  they  held  it  np  to  the  line  which  this  deed  of 
partition  claimed  for  them— Code,  §2681 ;  6  Ga.,  261 ;  15 
Ga.,fA5;  39  Ga.,S&0;  44Gfa.,607;  57  6^0., 204. 

3.  4.  They  held  it  more  than  seven  years  consecntively 
befonj  Shicis  built  his  fence  and  occupied  to  the  centre  of 
the  street,  in  1868  or  1869.  This  gave  them  title  on  which 
they  could  recover,  and  sustains  the  verdict.  It  is  trne  that 
tie  evidence  is  conflicting  as  to  where  the  old  fence  stood — 
some  witnesses  asserting  that  it  stood  on  or  near  the  centre 
of  President  street  extended,  and  others,  that  it  stood  there 
only  before  1845,  when  the  partition  was  agreed  upon. 
But  these  questions  of  evidence  as  to  where  old  lines  ran 
and  old  fences  stood  years  ago,  are  peculiarly  for  the  juiy, 
and  when  the  jury  have  ascertained  the  line  and  fixed  the 
fact,  and  the  presiding  judge  appi 
require  a  strong,  clear  case,  pUinly 
wrong  to  the  plaintiff  in  error,  bi 

On  this  branch  of  plaintiff's  titi 
sufiicient  to  sustain  the  verdict; 
unnecessary  to  go  into  the  other  br 
years  possession  without  color  of  t 
of  a  grant  from  the  state,  arisin 
pancy, 

5.  In  respect  to  the  ground  o 
motion  based  on  discovery  of  new 
say  that  the  deeds  were  recorded, 
both  parties  seemed  to  claim  imdei 
of  partition  reciting  that  fact,  an 
same  cliain  of  tiUe;  that  tberecor 
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ordinary  diligence  would  have  ascertained  and  procured  the 
evidence  on  the  trial. 

Besides,  it  does  not  appear  from  any  deposition  accompa- 
nying the  motion,  that  the  plaintiff  and  his  counsel  did  not 
know  of  the  existence  and  effect  of  the  deed  and  maps  ac- 
companying it,  before  and  at  the  trial. 

From  the  best  view  we  can  get  of  the  whole  case  from 
the  evidence  disclosed  in  the  record,  the  charge  of  the  court, 
and  the  decision  overruling  the  motion  for  a  new  trial,  we 
conclude  that  no  sufficient  reason  appears  to  authorize  us 
to  set  aside  the  verdict  and  order  a  new  trial  over  the  dis- 
cretion of  the  presiding  judge. 

Judgment  affirmed. 


The  Mayob  and  Counco*  of  the  Cnr  of  Maoon,  plaintiff 
in  error,  vs.  Barnard  Hill,  defendant  in  error. 

1.  A  suit  against  a  municipal  corporation  for  damages,  on  account  of 
removing  the  earth  and  gravel  in  the  street  fronting  his  lot  for  the 
purpose,  not  of  grading  the  street.bat  of  filling  up  other  streets,  may 
be  maintained,  and  a  demurrer  to  a  declaration  for  snch  damage  was 
properly  overruled  by  the  court. 

2.  All  charges  of  the  court  in  respect  to  the  grading  of  the  street,  either 
as  to  its  being  left  in  an  incomplete  condition  or  otherwise,  were  out- 
side of  the  issue  made  by  such  a  declaration,  and  might  have  misled 
the  jury,  the  sole  issue,  on  the  declaration,  being  whether  the  dirt 
and  gravel  were  moved  to  grade  the  street,  or  to  improve  other 
streets  without  regard  to  the  grading  of  the  street  whence  the  dirt 
was  taken,  and  damage  therefor. 

8.  If  other  causes  of  action,  either  in  respect  to  the  incomplete  grading 
of  the  street  or  other  matter  in  respect  to  the  grading  thereof  existed, 
then  they  should  have  been  declared  upon  and  put  in  issue;  other- 
wise, evidence  in  respect  thereto  and  charges  thereon,  should  have 
been  excluded  and  omitted. 

4.  As  a  general  rule,  injury  to  the  property  of  the  owners  of  real  estate 
fronting  on  streets  in  cities  and  towns,  by  reason  of  legitimate  and 
reasonable  grading  thereof,  is  "  damnum  absque  ivjuria  ;  "  23  Oa,, 
402;  28  Ga,,  46;  but  whether  under  the  amendment  of  the  charter 
of  the  city  of  Macon,  acts  of  1868,  page  188,  that  city  is  liable — 
quaret 
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Municipal  Corporations,  Streets.  Charge  of  Court. 
Before  Judge  Pottle.  Bibb  Superior  Court.  April  Ad- 
journed Term,  1876. 

Reported  in  the  opinion. 

E.  W.  Jemison,  by  G.  W.  Gustin,  for  plaintiff  in  error. 

Lanier  &  Anderson,  Hill  &  Harris,  for  defendant. 

Jackson,  Judge. 

This  was  a  suit  brought  hj  the  defendant  in  error  against 
the  city  of  Macon  for  damages  arising  from  the  digging  down 
and  removing  dirt  and  gravel  from  the  street  in  front  of  his 
house,  not  for  the  purpose  of  grading  that  street,  but  to  fill 
up  cavities  in  other  streets  of  the  city,  and  to  improve  them. 
The  jury  found  for  the  plaintiff  $600.00.  The  city  excepted 
to  a  refusal  by  the  court  to  grant  a  new  trial,  and  brought 
the  case  here  for  our  review. 

1.  The  first  point  made  is,  that  the  court  erred  in  overruling 
a  demurrer  to  plaintiff's  declaration.  We  rule  that  the  court 
did  not  err  in  overruling  the  demurrer.  The  declaration 
alleged  that  the  damage  was  done,  not  for  the  legitimate 
grading  of  the  street,  but  to  fill  up  and  improve  other 
streets.  This  allegation  made  a  good  cause  of  action,  and, 
on  proof  thereof,  the  plaintiff  was  entitled  to  recover ;  there- 
fore it  was  right  to  overrule  the  demurrer  and  retain  the 
case  for  trial. 

2.  But,  on  the  trial,  the  court  charged,  in  respect  to  the 
improper  grading  of  the  street  and  its  being  left  in  an  in- 
complete condition,  and  called  the  attention  of  the  jury,  as 
it  seems  to  us,  not  to  the  true  issue  made  by  the  pleadings, 
to-wit :  whether  the  purpose  and  conduct  of  the  city  author- 
ities was  to  grade  the  street,  or,  without  regard  to  the  grad- 
ing of  that  street,  to  improve  other  portions  of  the  city,  and 
what  damages  the  plaintiff  had  thereby  sustained,  but  to 
other  issues  in  respect  to  the  general  powers  of  the  city  to 
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grade  its  streets,  and  injuries  to  the  property-holders  from 
the  lawful  grading  thereof,  and  the  improper  and  in- 
complete grading  thereof.  No  such  issues  were  made  by 
the  pleadings ;  and  we  think  that  the  true  question  has  not 
been  passed  upon  by  the  jury,  and  that  the  case  has  not  been 
properly  tried ;  reluctantly,  therefore,  we  feel  constrained  to 
send  it  back. 

3.  4.  Whether  or  not  on  an  additional  count  being  added 
to  the  action  as  it  is  now  declared  upon,  in  respect  to  injury 
and  damage  from  grading  this  street,  a  recovery  could  be 
had  for  damage  to  the  owner's  property,  we  do  not  now 
decide.  If  the  work  was  done  unskilfully  and  negligently, 
so  as  unnecessarily  to  damage  the  plaintiff,  we  think  tliat  he 
might  recover  for  damage  so  done  to  his  property ;  but  if  it 
was  done  lawfully  and  properly,  no  matter  what  damage 
accrued,  it  would  be  "  damnum  absque  injuria^^  unless  the 
amendment  of  the  charter  of  Macon,  in  the  acts  of  1863, 
page  188,  take  that  city  without  the  general  rule. 

In  Markham  vs.  AUanta^  23  Oa.^  402,  this  court  doubted 
that  an  action  would  lie,  and  ruled  expressly  that  equity 
would  not  interfere  by  injunction ;  and  in  28  Ga.^  46,  the 
court  held  that  no  action  did  lie,  and  it  has  so  repeatedly 
ruled  since. 

Such  is  the  general  rule,  therefore,  in  regard  to  the  power 
of  municipal  corporations  over  streets,  and  injury  conse- 
quent upon  their  legitimate  grading  thereof,  to  owners  of 
houses  thereon ;  but  the  amendment  of  1863,  to  the  Macon 
charter,  uses  language  which  may  take  the  city  of  Macon 
without  the  rule.  Upon  that  we  pass  no  judgment  now, 
as  the  question  is  not  legitimately  made  in  this  record. 
Undoubtedly,  however,  the  corporate  authorities,  in  any 
event,  would  be  bound  to  exercise  proper  care  and  diligence 
in  their  work,  and  if  damage  result  from  negligent,  unnec- 
essary, and  careless  work,  the  corporation  would  be  liable. 
The  verdict  in  this  case,  upon  the  facts,  may  not  be  far  from 
a  righteous  one ;  but  we  cannot  say  that  the  case  was  fairly 
tried  upon  the  issue  made ;  and  the  case  is  therefore  re- 
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inandcd  for  a  new  trial,  in  accordance  with  the  principles 
above  indicated. 
Judgment  r 


McD,iNiEL  &  Stbono,  plaintiffs  in  error,  vs.  Robebt  Bacoh, 
Superintendent  of  Weatera  and  Atlantic  Railroad,  de- 
fendant in  error. 

1.  Wbere  tbe  bill  of  exceptions  waa  filed  io  tbe  clerk's  office  of  iIk 
eaperior  court  on  July  ISth,  1876,  and  was  certified,  with  a  lrBit>cTipt 
of  Iherecord,  OD'.bel9tbof  tbe  some  month,  but  was  not  forwanieillo 
the  clerk's  office  of  this  court  until  Januar^ath,  1877,  the  return  daf  of 
the  present  term  being  December  Sflth,  187fl,  the  case  will  not,  on 
motion,  be  entered  on  the  docket  of  this  term,  andtbia  though  it  i»*J 
be  shown  that  tbe  clerk  of  the  superior  court  was  unable,  by  reason 
of  indisposition,  to  transact  official  business  from  December  1st 
until  after  said  return  day. — (R.) 

S.  Diligence  would  have  required  that  counsel  should  have  applied  for 
mandnmim  against  the  clerk,  when  he  failed  to  forward  the  bill  of 
exceptions  and  a  transcript  of  the  record  within  ten  daja  from  t^ 
date  of  the  filing  of  tbe  former  In  his  ofiBce. — (R.) 

Practice  in  the  Supreme  Court.     Januaiy  Term,  1877- 

A  motion  was  made  by  counsel  for  plaintiffs  in  error,  to 
have  the  above  stated  ease  entered  on  the  docket  of  the 
present  term,  upon  the  following  statement  of  facts : 

The  bill  of  exceptions  was  filed  in  thn  nlfirk's  office  ol 
the  superior  court  of  Fulton  coi 
and  was  certified,  with  a  transcr 
Iftth  of  the  same  month.  Th< 
clerk's  office  of  the  supreme  co' 
after  the  return  da.y  to  the  presei 
26th  day  of  December,  1876.  J 
showing  that  the  clerk  of  the  su] 
attend  to  official  bnsineee  from  ti 
nntil  the  return  day  was  passed, 
tion. 
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Middlebrooki  ts,  WUeoz,  Oibbe  A  Company. 

It  was  replied  that  the  papers  ought  to  have  reached  the 
clerk's  office  of  this  court  long  before  this  indisposition 
commenced;  that  diligence  on  the  part  of  counsel  for 
plaintiffs  in  error,  would  have  required  them  to  have  applied 
for  the  writ  of  numdamt^  when  the  clerk  failed  to  forward 
said  papers  within  ten  days  from  the  date  of  the  filing  of 
the  bill  of  exceptions  in  the  clerk's  office. 

The  court  overruled  the  motion,  enunciating  the  princi- 
ples embraced  in  the  above  head-notes,  and  intimated  very 
strongly,  that  the  writ  of  error  would  be  dismissed  when 
the  case  should  be  called  in  its  order  at  tlie  next  term. 

Arnold  &  Arnold;  E.  N.  Bboylbs;  D.  F.  &  W,  R. 
Hammond,  for  plaintifiEs  in  error. 

R.  N.  Ely,  attorney  general ;  N.  J.  Hammond,  for  defen- 
dant. 


William  H.  MroDLEBBooKS,  plaintiff  in  error,  vs.  Wilcox, 
GiBBs  &  Company,  defendants  in  error. 

1.  Where  the  biU  of  exceptions  has  no  certificate  of  the  clerk  thereto 
attached,  counsel  for  plaintiff  in  error  will  not  be  allowed  to  with- 
draw the  papers  for  the  purpose  of  having  such  certificate  attached 
after  the  commencement  of  the  call  of  the  cases  on  the  docket  of  the 
circuit  to  which  they  belong,  even  though  counsel  stated  that  if  the 
bill  of  exceptions  was  not  returned,  with  the  certificate  attached,  be- 
fore the  case  was  reached,  the  writ  of  error  could  be  dismissed. — 
(R.) 

2.  Diiigence  would  have  required  that  the  defect  in  the  bill  of  excep- 
tions should  have  been  cured  before  the  circuit  to  which  it  belonged 
bad  been  reached. — (R.) 

Certificate.     Practice  in  the  Supreme  Court.     January 
Term,  1877. 

The  head-notes  sufficiently  report  this  case. 

J.  W.  Pkeston,  by  Jackson  &  Lumpkin,  for  plaintiff  in 
error. 

C.  L.  BABTLirrr,  for  defendants. 
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Wit.  Thompson,  plaintiff  in  error,  vs.  The  Central  Rail- 
EOAD  AND  Bankino  CoMFAiiY,  defendant  in  error. 

1.  It  is  incumbeDt  upon  the  pli^ntlff  in  erroi-  to  have  forwarded  to  the 
clerk  of  thia  court,  in  the  manner  preecribed  bj  the  statute,  uodci 
the  certificate  ot  the  clerk  of  the  court  below,  a  true  and  complete 
transcript  of  the  record  of  the  caae.  If  material  portions  of  lucb 
record  be  wanting,  the  dismissal  of  the  writ  of  error  will  not  be 
prevented  hy  the  fact  that  auch  absent  parts  are  fully  set  fortbia 
the  bill  of  exceptions.  The  certificate  of  the  Judge  can  no  num 
authenticate  a  portion  of  the  record,  than  can  the  certificate  of  Um 
clerk  a  portion  of  the  bill  of  exceptions. — (R.) 

2.  A  suggestion  of  the  diminution  of  the  record  must  be  made  on  or 
before  the  calling  of  the  case  on  the  docket  for  a  hearing.  Sucb 
suggestion  wilt  not  be  allowed  after  the  abstract  has  been  read  ind 
the  argument  progressed,  even  though  the  attention  of  couiikI  for 
the  plaintiff  in  error  be  then  called,  for  the  first  time,  to  tbe  de- 
fect.—(R.) 

8,  Where  counsel  suggests  the  death  of  plaintiff  in  error,  and  mona 
an  order  making  his  temporary  administrator  a  party,  and  sucb  mo- 
tion is  resisted  upou  the  ground  that  the  action  abated  on  the  deaA 
of  the  plaintiff,  the  queaiion  as  to  the  right  of  a  temporary  sdmin- 
istrator  to  be  made  a  party  being  waived,  and  the  court  direcU  th«l 
the  question,  as  to  the  abatement  of  the  suit,  be  argued  with  Uie 
main  case,  and  that  the  clerk  should  not  enter  the  order  until  "^ 
preliminary  question  be  determined,  upon  the  attention  of  compel 
being  called  to  the  fact  thai  material  portions  of  the  recoid  *^ 
wanting,  thus  necessitating  a  dismissal  of  the  writ  of  error,  be  *■" 
be  allowed  to  withdraw  sucb  motion  to  make  parties,  and  the  cV 
will  be  continued,— (R.) 
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TbompMH  w.  The  Central  RailrcMd  and  Bonking  Company. 

his  temporary  administrator  a  party.  This  motion  was 
resisted  on  the  ground,  that  on  the  death  of  tlie  plaintiff, 
the  action  abated.  The  question  as  to  the  riglit  of  his  tem- 
pfyi'ary  administrator  to  be  made  a  party  being  expressly 
waived,  counsel  for  plaintiff  asked  that  he  be  allowed  to 
argue  the  question  as  to  the  abatement  of  the  suit,  with  the 
main  case.  The  court  directed  that  the  argument  take  this 
course,  and  instructed  the  clerk  not  to  enter  the  proposed 
order  on  the  minutes  until  the  preliminary  question  be  de- 
termined. 

Counsel  for  plaintiff  read  his  abstract,  and  had  proceeded 
for  some  few  minutes  with  his  argument,  when  counsel  for 
defendant  called  attention  to  the  fact  that  the  record,  as 
certified  by  the  clerk*,  contained  neither  a  motion  for  a  new 
trial,  nor  an  order  sustaining  the  same.  Upon  the  court's 
stating  that  the  writ  of  error  would  have  to  be  dismissed, 
counsel  for  plaintiff  showed  that  the  missing  portions  of 
the  record  were  set  forth  in  full  in  the  bill  of  exceptions. 
Upon  this  point  the  court  ruled  as  set  forth  in  the  first  head- 
note.  Counsel  for  plaintiff  suggested  a  diminution  of  the 
record.     It  was  replied  that  he  was  too  late. 

The  court  ruled  as  set  forth  in  the  second  head-note. 

Counsel  for  plaintiff  then  asked  to  withdraw  his  motion 
to  make  parties.  Counsel  for  defendant  objected,  upon  the 
ground  that  the  only  resistance  to  the  administrator  being 
made  a  party,  was  based  upon  the  ground  that  the  suit  had 
abated ;  that  if  the  court  so  held,  the  writ  of  error  would 
be  dismissed ;  that  if  the  court  held  to  the  contrary,  the 
same  result  would  follow  on  account  of  the  defects  in  the 
record:  that  the  order  making  parties  had  in  fact  been 
taken,  subject  to  his  objection.  The  court  allowed  the  mo- 
tion to  be  withdrawn,  and  continued  the  case. 

Meldbim  &  Adams,  by  A.  P.  Adams,  for  plaintiff  in  error, 

Jackson,  Lawton  &  Basikoer,  for  defendant. 
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WUeoD  H.  Duller,— Cnp>  M.  Bonter. 

*  William  R.  Wilson,  plaintifi  in  error,  vs.  E,  J.  Dozieb, 
defendant  in  errror. 

fiuitwaa  brought  Bgoinst  Wilson  &  Co.,  on  a  note  for  (4,704.17;  Wilton 
&  Co.  nere  the  successors  In  business  of  Wilson  Ss  Co.,  the  flrsi  Srm 
being  composed  of  father  and  son,  aud  the  latter  firm,  on  the  defttb 
of  the  father,  of  the  Burvivor  and  his  brother,  Wm.  R.  WiIbod,  who 
administered  on  the  facer's  estate ;  the  note  was  made  upofaccouolfl 
against  the  tlrst  firm  of  (3,268.81,  and  against  the  succeeding  firm  of 
the  balance ;  the  business  was  carried  on  continuously,  and  the  ac- 
counts made  continuously  with  the  payee  of  the  note  by  the  Iwo 

firms;  the  note  was  actually  signed  h"  ■'■~ ~' ' —  ■"' — 

the  firm  name.  Wm.  R.  Wilsom  pi 
f3,2G8.31.  and  that  he  was  not  liablf 
that  he  sent  cotton  to  pay  off  the  pa 
and  promised  to  send  more  cotton 
letters  from  him  to  the  payee  of  the 
ing  Ibe  note,  and  soliciting  a  receip 
voucher  by  him  as  administrator  on 
ner  of  the  first  firm: 

Beld,  that  the  statulo  of  frauds  in  res] 
of  another,  had  no  application  at  all 
tion  of  the  part  of  the  note  objects 
were  any  doubt  of  the  authority  of 
the  new  firm  to  the  note  and  to  I 
showed  that  be  fully  ratified  it;  and 
the  whole  amount  of  the  note,  and  1 
disturb  it.  were  exactly  right 

Jaoksom,  Judge. 


Phcebe  Obap8,  plaintiff  in  erro: 
defendant  ii 

The  evidence  opposed  to  the  verdict, 
eated  or  from  sympathetic  witnesses 
reversal  of  the  Judgment  refusing  a 
of  mere  fact,  the  jury  and  the  pree 
to  reach  the  truth  and  do  justice  th: 
Bleckley,  Judge. 

*  Ho  reports  or  oplnlofu  are  pobllehfld  In  thli 
with  the  prorlilmu  ol  Act  ol  Hanh  ti,  ISO. 
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Gardner  vs.  Crockett. 

Jamk8  T.  Gardner,  plaintiff   in  error,  vs.  Elizabeth  II. 

Crockett,  defendant  in  error. 

Mrs.  Crockett,  in  right  of  herself  and  children,  filed  a  bill  in  equity 
against  her  husband,  as  trustee,  and  the  plaintiff  in  error,  Gardner, 
and  alleged  that  she  was  possessed  of  an  estate  in  lands,  settled  upon 
her  and  her  children,  with  right  of  trustee  to  sell  and  invest  by  her 
consent;  that  he  sold,  with  her  consent,  for  $8,000,  and  without  her 
consent,  bought  another  place  from  Gardner,  and  without  her  con- 
sent, mortgaged  that  place  to  Gardner;  that  the  trade  was  made 
through  one  McLaws,  as  agent,  who  turned  over  to  Gardner  the 
proceeds  of  the  first  place  in  part  payment  of  the  latter  place;  that 
McLaws  misrepresented  the  condition  of  the  land  in  respect  to  tim- 
ber and  value  to  her  trustee^  and  sold  it  to  him  at  more  than  double 
its  value;  that  the  trustee  did  not  even  look  at  it,  but  accepted  the 
deed  and  gave  the  mortgage;  that  some  mules  and  personalty  were 
bought  at  the  same  time,  and  included  in  the  mortgage;  that  Gard- 
ner had  full  knowledge  of  the  want  of  power  in  her  trustee  to  buy 
and  mortgage  without  her  consent,  and  of  the  fact  that  she  protested 
against  the  trade  at  the  time,  and  refused  to  sign  the  mortgage;  that 
the  mortgage,  on  which  several  thousand  dollars  is  still  due,  has 
been  foreclosed  and  execution  levied  on  the  personalty,  and  a  rule 
nigi  granted  to  foreclose  as  to  the  realty ;  that  the  trustee  resides  in 
Screven,  and   Gardner,  in  Bichmond  county;    she  prayed  either 
that  the  true  value  of  the  land  be  ascertained,  which  is  not  more 
than  already  paid,  and  that  the  mortgage  be  forever  enjoined,  or 
that  the  deeds  be  all  canceled,  the  trade  annulled,  and  the  proceeds 
of  sale  of  her  and  her  children's  lands,  be  turned  over  to  her  by  the 
said  Gardner,  he  reserving  enough  to  pay  for  the  personalty  which, 
from  its  perishable  nature,  is  not  worth  what  it  was  when  bought  by 
her  trustee,  while  the  land  is  as  valuable  now^  as  then;  or  that  such 
other  relief  be  granted  herself  and  children  as  is  equitable  and  just, 
she  offering  to  do  whatever  may  be  right  on  her  part.    To  the  bill, 
alleging  substantially  the  foregoing  facts,  a  demurrer  was  filed,  to 
the  effect  that  the  court  had  no  jurisdiction  as  to  Gardner;  that 
there  was  no  equity  in  the  bill,  and  that  the  complaint  was  stale 
inasmuch  as  five  years  had  elapsed,  as  appeared  from  the  bill,  since 
the  sale  and  before  the  bill  was  filed. 
The  bill  of  exceptions  shows  that  the  question  of  jurisdiction  was 
waived,  and  error  was  assigned  only  on  the  want  of  equity  and  the 
lapse  of  time. 
Held,  that  there  is  equity  in  the  bill,  and  the  delay  not  so  great  as  to 
estop  complaint  ou  the  part  of  the  feme  eocert,  and  her  Infant 
children,  and  that  the  demurrer  was  properly  overruled. 

Jackson,  Judge. 
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Prke  tt.  Ami*.— AnduHHi,  executor,  vt.  Biker,— Bunen  vt.  Uonit. 

Jameb  S,  Pbioe,  plaintiff  in  error,  vs.  Joseph  Awe,  defend- 
ant in  error. 

Discharge  of  the  debtor  In  bankruDtcr  [b  no  koswer  to  a  mle  aniosl 
him  to  foreclose  a  mortgage  ( 
it  does  not  appear,  afflrmati 
lien  by  proving  the  debt  In 
lb.,  2m. 

Bleckley,  Judge. 


Newton  Anbekson,  execnt 
W.  Bakeb,  d 

When  the  original  bill  of  except 
in  error  nor  by  hie  coansel, 
Gontsined,  the  bill  of  except! 
exceptions  is  tto  CTidence  in  t 
ahow  an  asgignment  of  error 
proved  by  the  presiding  judgi 
jAOKaoN,  Judge. 


J.  a.  it.  Habnett,  plaint 
defen<3 

Where  the  claimant  brings  his  1 
no  record  appropriate  to  a  cl 
judgment  disposing  of  the  cl 
see  TraynAam  r».  Perry  A  Di 
Blkcklkt,  Judge. 
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Bobertson  vf.  Plumr.-'PiiiTear  Vi.  Clements.— Cox  &  HIU  «t  al. ««.  PhiUlpe,  Jr.,«{  al, 

Bennbtt  K0BKBT8ON,   plaintifi    in  error,  vs.  Alexander 

Phabb,  defendant  in  error. 

A  motion  to  travenie  a  return  of  service  by  the  sheriff,  after  stating  the 
case,  alleged  as  follows:  "And  now  comes  the  defendant,  and 
during  the  first  term  after  knowledge  that  any  entry  of  service  was 
made  serving  him,  defendant,  by  Matthew  Kemp,  with  a  copy  of  the 
declaration,  and  traverses  said  return,  and  says  the  same  is  untrue 
and  false,  and  he  avers  that  no  service  of  any  kind,  personally  or 
otherwise,  was  ever  perfected  on  him,  and  of  this  he  prays  judg- 
ment:" 

Held,  that  a  demurrer  thereto  was  properly  overruled. 

Warnbe,  Chief  Justice. 


John  Puryeab,  plaintiff  in  error,  vs.  A.  C.  Clements,  de- 
fendant in  error. 

The  sufficiency  of  the  evidence  to  establish  certain  facts,  being  the 
only  question  for  decision,  and  the  superior  court  having  held  the 
evidence  sufficient,  and  refused  to  interfere  with  the  judgment  of 
the  primary  court,  which  was  brought  up  by  certiorari  for  review, 
and  the  evidence  not  being  plainly  insufficient,  this  court  will  not 
interfere. 

Bleoklet,  Judge. 


Cox  &  Hill  et  al.j  plaintiffs  in  error,  vs.  William  R.  Phil- 
lips, Jr.,  et  al.^  defendants  in  error. 

As  a  judgment,  solemnly  pronounced  by  a  judge  of  the  superior  court, 
on  a  question  within  his  jurisdiction,  is  presumptively  correct,  and 
as  the  doubts  of  this  court  should  be  given  in  favor  of,  and  not 
against  such  judgment,  and  as  the  grant  of  the  injunction  was 
coupled  with  conditions  calculated  to  secure  the  defendants  in  the 
bill  against  ultimate  loss,  the  safer  and  better  course,  under  the 
facts  of  this  particular  case,  is  not  to  interfere  with  the  discretion 
exercised  in  granting  the  injunction.  It  is  not  clearly  apparent  that 
the  discretion  was  abused. 

B  LBOKLEY,  Judge. 
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iordnDi.ComeTri.Vfr^,t:WTlghUtal.tt.NHilKetal.:Wlialef.\n'..a. 

Jordan  &  Oomeh,  plaiDtiffa  in  error,  vs.  Aabon  H,  West, 
deffiidant  in  error. 

t.  The  refusal  of  written  requests  to  charge,  is  Dot  cause  for  new  trial. 

where  the  charge  given  wuh  rea«ODBbly  full  and  substantiallj  correct. 

and  where  the  verdicl  is  clearly  warranted  by  the  evidence, 
3.  The  case  turned  chiefly  on  the  facts,  and  the  verdict  is  sstiBfaclory 

to  this  court,  as  it  was  to  the  court  below. 

Bleckley,  Judge. 


AuGL-BTcs  R.  Wright  et  a!.,  plaintiffs  in  error,  v».  G.  IV. 
Nagle  el  al.,  defeiidantB  in  error. 

There  waa  no  error  in  tbe  refusal  of  the  court  to  grant  the  injunclion. 
This  case  Is  controlled  by  that  of  Wright  et  at.  a.  JifagU  ttal.,  48  Go. 
A,  367. 
Warner,  Cliief  Justice. 
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Mendell  vs.  The  Sonthem  Mutnal  Inmimnce  Company,  etc. 

William  A.  Huff  et  al.,  plaintiffs  in  error,  vs.  The  Com- 
missioners FOB  Bibb  County,  defendants  in  error. 

Eliza  H.  Pbice  et  al.,  plaintiffs  in  error,  vs,  Johnson  & 

Smith  et  al.y  defendants  in  error. 

The  discretion  of  the  chancellor,  exercised  in  granting  or  refusing  an 
injunction,  or  in  appointing  or  declining  jto  appoint  a  receiver,  where 
the  judgment  turned  upon  a  conflicting  state  of  facts,  will  not  be 
controlled  unless  manifestly  abused,  or  unless  some  well  recognized 
principle  of  law  be  violated. 


Meyer  Mendell,  plaintiff  in  error,  vs.  The  Southern  Mu- 
tual Insurance  Company,  defendant  in  error. 

W.  E.  Ragland,  for  use,  etc.,  plaintiff  in  error,  V8,  Tip 
Singer  Sewing  Machine  Company,  defendant  in  error. 

The  Singer  Manufacturing  Company,  plaintiff  in  error,  vs. 
James  D.  Cottingham,  defendant  in  error. 

W.  H.  Jones,  assignee,  plaintiff  in  error,  vs.  The  Mobile 
AND  GiRARD  Railroad  Company,  defendant  in  error. 

Thomas  A.  Barnes,  plaintiff  in  error,  vs.  The  Western 
Union  Telegraph  Company,  defendant  in  error. 

S.  G.  DoRSEY,  plaintiff  in  error,  vs.  W.  T.  Sims,  defendant 

in  error. 

Alfred  Bryan,  plaintiff  in  error,  vs.  The  State  of  Georgia, 

defendant  in  error. 

The  discretion  of  the  court  below,  exercised  in  granting  or  refusing  a 
new  trial,  where  the  judgment  turns  upon  conflicting  facts,  will  not 
be  controlled,  unless  manifestly  abused,  or  unless  some  well-recog- 
nized principle  of  law  be  violated. 


SUPREME  COUET  OF  GEORGIA. 

LlpHcomb  tr.  The  State. 
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SuPBEXE  Court  of  Georgia, 
Saturday,  March  4,  1876. 

Present,  their  HonorB,  Hiram  Wariver,  Chief  Justice,  and  L.  £. 
Blbcklet  and  James  Jackson,  Judges. 

In  response  to  an  order  passed  at  the  last  term  of  this  court,  to  re< 
port  at  this,  proceedings  commemorative  of  the  life  and  death  of  James 
Jackson  Scarborough,  who,  for  nearly  forty  years,  was  a  member  of 
its  bar,  we,  the  committee  appointed  for  such  purpose,  do  hereby 
make  the  following  report,  to  stand  on  the  record  as  an  enduring  me- 
morial of  our  deceased  brother.  As  each  of  our  professional  brethren, 
who  have  left  their  impress  upon  the  times,  pass  away,  it  is  both  ap- 
propriate and  profitable  that  the  survivors  should,  in  some  enduring 
form,  proclaim  his  virtues  and  perpetuate  his  memory.  Our  deceased 
brother  and  his  career  are  of  more  than  ordinary  interest,  because  he 
was  eminently  a  type  of  that  class  of  lawyers  who  are  peculiarly  the 
product  of  American  institutions.  They  inherit  nothing  but  good  nat* 
ural  gifts,  cultivated  by  the  moral  teaching  of  worthy  parents.  They 
acquire  but  little  outside  of  their  own  personal  exertions,  and  yet  at- 
tain to  the  high  honors  of  the  nation,  exercising  in  church,  state  and 
society  the  best  of  influences. 

Judge  Scarborough  was  a  native  of  Burke  county,  Qeorgia,  and  his 
natal  day  the  6th  of  July,  1806.  At  an  early  day  bis  father  died,  and 
thus  the  disadvantage  of  orphanage  was  added  to  others.  Receiving 
only  a  common  school  education,  but  being  endowed  with  great  en- 
ergy and  laudable  ambition,  he  chose  the  career  of  a  lawyer.  He  was, 
no  doubt  incited  thereto  by  the  career  of  his  uncles,  Lott  and  Eli 
Warren.  Both  of  them,  under  similar  disadvantages,  Aod  become  suc- 
cessful lawyers.  The  first  named  afterwards  became  a  power  in  Geor- 
gia, both  in  church  and  state,  and  the  latter  became  so  successful  a 
practitioner  that  it  may  be  doubted  if,  as  such,  in  the  meridian  of  his 
life,  he  had  his  equal  in  the  State.  He  yet  survives,  having  completed 
his  seventy-fifth  year,  and  was  the  y<^u7ige9t,  and  is  now  the  sole  sur- 
vivor, of  fourteen  children. 

What  a  /ield  for  thought  and  commentary  do  these  few  simple  truths 
suggest!  Their  father  was  named  Josiah  Warren.  He  was  himself  a 
patriot  soldier  of  the  revolution,  and,  greatly  admiring  Governor  James 
Jackson  for  his  revolutionary  services  and  his  opposition  to  the  Yazoo 
fraud,  he  insisted  on  the  privilege  of  naming  his  first  born  grandchild 
in  his  honor.    It  was  under  such  auspices  that  Judge  Scarborough 
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received  his  name  and  began  his  career  in  life.  He  studied  law  under 
his  two  uncles  just  named,  at  Dublin,  Laurens  county,  Georgia,  and 
was  admitted  to  the  bar  in  1827.  He  then  located  in  Jacksonville,  Tel- 
fair county,  Georgia,  and  the  next  year  was  married  to  Miss  Ann  Boyd. 
From  Jacksonville  Judge  S.  moved  to  Thomasville,  where  he  remained 
until  1834,  when  he  located  in  Perry,  Houston  coimty,  Georgia,  to  be- 
come associated  with  his  uncle  £i.i  in  the  practice  of  law,  under  the 
style  of  Warren  &  Scarborough.  This  firm  did  an  extensive  prac- 
tice, embracing  within  its  range  all  the  counties  of  the  then  southern 
circuit,  and  many  of  the  then  Flint  and  southwestern.  This  partner- 
ship brought  Judge  Scarborough  into  a  heavy  and  laborious  business. 
It  required  the  exercise  of  all  his  energy  and  ability  to  discharge  hit^ 
duties,  while  he  coped  with  some  of  the  very  ablest  lawyers  of  the 
state,  who  practiced  in  the  same  counties,  although  having  their  resi- 
dences in  Columbus,  Macon,  Milledgeville  and  Talbotton.  So  well  did 
Judge  Scarborough  sustain  himself  that  lie  established  the  highest 
character  as  a  lawyer,  and  was,  at  the  legislature  of  1845,  elected 
judge  of  the  superior  court  of  the  southern  circuit.  Party  spirit  then 
ran  high.  The  judges  for  each  circuit  were  elected  by  the  legislature, 
and  each  party,  from  the  necessity  of  the  case,  had  to  put  forwanl 
their  best  men.  Judge  Scarborough  was,  according  to  the  then  divis- 
ion of  the  parties,  a  whig,  and  as  he  was  a  positive  character  and  de- 
cided in  all  his  convictions,  he  took  high  rank  in  his  party.  Every 
one  admitted  Judge  Scarborough's  success  as  a  practitioner,  but  as 
all  such  do  not  succeed  in  the  judicial  station,  it  was  feared  he  woald 
not.  He  identified  himself  thoroughly  with  his  client,  was  always  zeal- 
ous, and  sometimes  vehement.  All  fears  were  soon  allayed,  for,  as 
Judge,  he  surpassed  his  well  established  reputation  at  the  bar.  It  was 
his  good  fortune  to  have  his  judgments  seldom  reversed  by  the  supreme 
court,  although  most  important  and  difficult  cases  were  decided  by 
him.  Among  these  was  the  case,  on  the  civil  side  of  the  court,  of 
Whitehead  vs.  Peck,  from  Twiggs  county,  reported  in  Ist  KeDy;  and 
on  the  criminal  side,  from  Lowndes  county,  of  Studstill  vs.  the  State, 
reported  in  7th  Ga. 

The  latter  case  was  one  of  the  most  interesting  cases  in  the  judicial 
annals  of  the  state,  where  an  unoffending  boy  on  horseback,  at  a  very 
long  distance,  was  shot  at,  just  to  sec  if  he  could  be  hit  at  such  distance, 
and  he  was,  and  killed.  Either  as  judge  or  counsel  his  name  appears 
in  thirty-eight  volumes  of  this  court^s  reports  consecutively.  At  the 
expiration  of  Judge  Scarborough's  first  official  term,  the  opposition 
party  having  a  majority  on  joint-ballot,  his  name  was  not  presented  for 
re-election.  He  then  located  at  Americus,  Georgia,  in  the  southwestern 
circuit,  and  re-began  the  practice  in  that  and  the  adjoining  circuits. 
He  here  remained  practicing  with  his  usual  success  until  the  spring 
of  1870,  when,  by  the  marriage  of  his  three  daughters  (all  his  children), 
two  of  them  residing  at  St.  Paul,  Minnesota,  himself  and  wife  were 
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left  alone.  As  she  was  in  bad  health,  and  he  getting  old,  he  changed 
his  residence  to  that  place.  The  controlling  cause,  however,  was  the 
recent  marriage  of  their  youngest  daughter,  who  had  continued  the 
baby-child  after  she  had  become  a  woman.  This  marriage  left  the 
parents  Isolated  and  desolate.  She  was  an  amiable,  beautiful  and  alto- 
gether a  most  lovely  woman;  and  while  her  parents  were  en  route  for 
their  new  destination,  they  received  a  telegram  announcing  her  sudden 
death,  and  they  arrived  just  in  time  to  be  at  her  funeral.  Although 
Judge  Scarborough  survived  this  shock  several  years,  yet  life  had  lost 
its  greatest  charm,  and  he  looked  to  death  as  the  only  future  event  of 
personal  interest  to  him.  This  came  to  him  at  his  new  home  after  a 
long  illness,  which  he  endured  with  manly  fortitude  and  Christian  res- 
ignation, on  the  28th  of  November,  1875,  in  the  70th  year  of  his  ago. 

During  the  latter  years  of  his  life,  his  love  grew  stronger  for  old 
friends  and  his  native  land.  It  seems  a  law  of  nature  that  an  old  man 
yearns  to  die  where  he  lived  in  his  youth.  *'  He  still  has  hopes,  his  long 
vexations  past,  to  return  and  die  at  home  at  last."  In  old  age  the  scenes 
and  feelings  of  youth  reproduce  themselves,  and  become  as  vivid 
from  memory  as  from  reality.  How  much  more  intense  must  this  feel- 
ing be  when  age  comes  on  in  a  strange  and  distant  land,  where  every 
face  and  place  is  new,  except  the  few  of  one's  own  household.  Partic- 
ularly did  Judge  Scarborough's  heart  "go  out"  to  the  old  friends  of 
his  own  profession.  With  some  he  had  practiced  through  many  long 
years,  and  there  were  others  he  had  practiced  under,  and  yet  others 
who  had  practiced  under  him.  For  tJUs  tribunal  that  had  passed  upon 
his  own  judgments,  and  before  whom  he  had  so  often  appeared,  he 
entertained  a  respect  so  profound  as  to  savor  of  veneration.  Nature 
made  him  a  lawyer  by  laying  the  foundations  in  suitable  qualities,  and 
with  study,  diligence  and  zeal  he  had  proven  true  to  her  by  making 
himself  an  able  one. 

While  he  took  a  lively  interest  in  politics,  and  his  political  opinions 
were  positive  and  decided,  yet  his  ambition  lay  entirely  in  the  line  of  his 
profession,  and  he  refused  political  advancement,  although  always 
ready  to  perform  his  share  of  party  labor.  He  was  thoroughly  honest 
in  opinion  and  action.  He  maintained  the  same  strict  integrity  in  his 
personal  as  well  as  his  professional  and  political  life.  His  honesty  w^as 
palpable.  It  was  patent  to  even  a  superficial  observer.  There  was  a 
child-like  simplicity  about  him  which,  blended  with  his  legal  acumen 
and  judicial  ability,  made  him  a  very  rare  and  refreshing  character  in 
this  world  of  art.  He  was  free  from  deception.  He  never  acted  a  part. 
If  he  was  right  or  wrong,  wise  or  foolish,  you  could  be  assured  he  was 
sincere,  and  meant  what  he  said  and  said  what  he  meant.  As  might 
be  suspected  of  such  a  character,  he  indulged  in  no  concealments  and 
cheri-shed  no  resentments.  If  in  his  honest  zeal  and  manly  frankness 
he  gave  or  received  offense,  the  feeling  died  with  the  occasion.  He  was 
as  quick  to  forgive  as  to  receive  offense.  His  anger  "when  much 
enforced  showed  a  hasty  spark,  and  straight  was  cold  again." 


613  APPENDIX. 

Hia  Ktyle  In  speaking  was  earnest,  zc&lous.  dealing  In  lav  and  facts, 
and  sticking  severely  to  llie  point     His  delivery  was  always  Raent.  in- 
cisive and  rapid — sometimes  vehement,  and  at  limes  eloquent.     His  in- 
vesligations  were  thorough.     He  suffered  much  from  bad  healtb.  uid 
on  account  of  this  there  were  times  when  he  did  not  exhibit  b'la  old 
Are;  and  tbeo.  again,  times  of  bJitter  healtb.  when  the  old  embers  would 
blaze  up  to  their  original  flame  and  brightness.    He  was  fearless  In  the 
conduct  of  his  causoi.  and  as  Independent  as  he  was  fearless.    The 
right,  OS  be  understood  it.  he  would  maintain  in  the  presence  of  the 
proud  and  haughty,  as  be  would  before  the  humble  and  lowly.     He  was 
tbe  possessor  of  a  kind  heart — bad  strong  and  deep  affections;  these 
went  out  to  his  friends  to  whom  he  t 
but  bis  immediate  family,  his  wife  and 
that  was  akin  to  woman's.    He  was  n 
long  intervals,  and  far  away;  but  no  m 
the  busineiu.  he  would  find  time  to  talk 
at  home.     Being  a  loyal  child  of  tiatu 
look  "  from  nature  up  to  nature's  Oo< 
water  to  flow — birds  to  sing  or  infants  I 
ligious  sentiment  was  in  him,  and  he  p 
tian  virtues.  It  was  not  until  be  had  ab. 
he  made  an  open  profession  of  it,  by  i 
of  his  fathers,  and  of  his  choice,  the  B 
come  as  a  little  child."    This  was  not  i 
temp«'red.  though  equally  sincere,  met 
childhood  he  never  outgrew;  they  stil' 
color  and  zest  to  bis  manhood  charade 
old  be  might  have  become,  he  would  i 
bis  "second  childhood;"  and  yet  for 
man,  and  a  noble  man.  too.    A  man  ( 
if  he  would,  help  being  a  kind  master 
or  to  any  "within  bis  gate."     Kind  Is 
idea  of  his  gentleness  and  mercy  to  t 
them  more  like  "  a  guardian  angel" — i 
wbcllier  of  sickness  or  health,  and  to  tl 
tbe  deepest  sympathy  of  bis  heart,  and 
confidence.     In  short,  he  was  true,  to  i 
and  had  no  faults,  save  such  as  the  bes: 
arc  a-s  sins  imputed,  in  contrast  with 
more!    The  best  eulogy  that  the  bcsl 
brother,  would  have  to  be  taken  rathei 
and  In  that  spirit  we  present  this,  kno^ 
or  may  say,  in  hiH  praise,  that  the  onlj 
show,  as  survivors,  our  appreciation 
record  thereof  bis  life  and  his  virtues 
that  have  been  the  fate  of  many  who 
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Immortal  Fame,  and  have  not  had  their  names  even  rudely  carved  upon 

a  head-board,  or  printed  in  an  evanescent  newspaper. 
In  conclusion,  we  recommend  the  adoption  of  the  foregoing  by  the 

court  and  bar,  as  an  expression  of  the  love  and  respect  they  bore  our 

deceased  brother,  and  placed  upon  his  personal  and  professional  career; 

that  it  be  entered  upon  the  minutes,  and  a  certified  copy  thereof  be 

presented  to  his  oldest  daughter,  as  the  representative  of  what  is  left 

of  Judge  Bcarbobough's  family. 

(Signed)  R.  H.  Clark, 

R.  F.  Lyon, 

H.  K.  McKay, 

W.  A.  Hawkins, 

Thos.  C.  Sullivan, 

Sam'l  Hall, 

K.  A.  Smith. 
It  waa  ordered  as  recommended. 


Supreme  Court  of  Georgia, 
Friday,  November  9,  1877. 

Present,  their  Honors  Hiram  Warner,  Chief  Justice,  and  L.  E. 
Bleckley  and  James  Jackson,  Judges. 

The  committee  appointed  to  submit  a  memorial  of  the  life,  character 
and  death  of  the  Hon.  Barnard  Hill,  beg  leave  to  make  the  follow- 
ing report : 

It  has  been  poetically  said  that  "  Death  loves  a  shining  mark.''  The 
wisdom  of  inspiration  has  more  truly  represented  him  as  "no  respecter 
of  persons."  He  is  the  great  reaper  whom  God,  at  the  allotted  time, 
sends  forth  to  gather  in  those  who  have  performed  their  earthly  mission, 
and  who  are  ripe  for  eternity. 

Some  die  when  the  rosy  hues  of  health  are  just  blooming  on  the 
cheek;  some  when,  to  mortal  eyes,  they  appear  to  be  at  the  very  zenith 
of  their  usefulness  and  fame — radiant  stars  shining  with  resplendent 
beauty  in  the  earthly  firmament;  others,  after  a  long  life  of  activity 
and  usefulness,  fully  matured  and  ready,  like  the  golden  grain,  for  the 
reaper's  scythe. 

Of  this  last  class  was  the  Hon.  Barnard  Hill,  late  judge  of  the 
Macon  circuit,  who,  after  passing  through  some  of  the  most  eventful 
epochs  in  the  history  of  our  noble  state,  and  mingling  freely  with 
many  of  the  most  illustrious  men  of  his  time,  was  suddenly  cut  down 
and  cited  to  appear  before  the  Supreme  Judge  of  the  Universe.  As 
he  sat  upon  the  bench,  clad  in  the  robes  of  office,  and  in  the  imme- 
diate discharge  of  official  duty,  the  summons  came;  and  "  in  a  moment, 
in  the  twinkling  of  an  eye,"  the  hands  of  unseen  angels  shifted  the 
scenery  on  which  his  vision  rested,  and  bore  his  spirit  to  the  grand 
temple  above,  where  God  sits  enthroned  in  majesty  and  power. 
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At  midnight  on  the  2Ttb  day  of  September,  I8T7.  an  electric  flash 
conveyed  tbe  sad  inteltjgence  of  his  death,  and  startled  from  repose 
the  loved  ones  from  whom  he  had  parted  a  few  days  before  in  appa* 
rently  improved  health.  He  died  late  in  the  afternoon  of  that  day.  at 
Knoivilla,  Georgia,  whilst  holding  the  euporior  court  of  Crawford 
county. 

He  was  in  tbe  neventy-fourth  year  of  bis  age,  having  been  bom  at 
Harvard,  MaRsacbuaells,  on  the  Slst  day  of  March,  1804.  He  was  edu- 
cated chiefly  In  the  schools  of  his  native  stale,  hut  spent  some  time  in 
Montreal  for  the  purpose  of  acquiring  a  colloquial  knowledge  of  the 
French  language.  He  then  came  south,  at  about  the  age  of  nineteen 
years,  and,  after  traveling  through  different  parts  of  the  state,  settled 
in  Bibb  county,  Georgia;  and  being  wholly  dependent  upon  his  own 
resources  for  a  support,  he  took  charge  of  what  was  then  known  as 
"  Wo.shitigton  Academy,"  where  he  taught  school  for  the  period  of 
three  years.  It  was  during  this  time  that  he  commenced  the  study  of 
the  law — to  which  tbe  larger  portion  ot  his  leisure  hours  was  devoted. 
He  afterwards  prosecuted  his  studies  under  the  direction  of  thai  ele- 
gant gentleman  and  eminent  lawyer,  tbe  Hon.  WAsnnioTON  Poe.  re- 
cently deceased,  who,  like  the  evening  star,  lingered  above  tbe  horizon 
to  bathe  the  earth  in  the  softness  and  beauty  of  an  autum  twilight  ere 
yet  he  sank  to  rest  and  arose  upon  the  beatific  splendors  of  heavenly 
glory. 

Having  completed  his  prepar 
admitted  to  the  privilege  of  a  ] 
1832,  of  the  superior  court  of 
moved  to  Talhotton,  Georgia, 
energy,  without  any  favoring  i 
enviable  position  and  acquired 
fcssional  business  extended  ovc 
him  in  contact  with  some  of  th< 
Georgia  and  Alabama  bar,  for. 
Intricacies  of  common  law  pleat 
he  was  as  much  at  home  in  the  ci 
He,  not  infrequently,  had  to  ei 
quiTT,  Sbabornb  Jones,  Gkoi 
and  the  present  distinguished 
Georgia,  but  his  practice  conti: 
crease  until  he  reached  a  place 

He  served  as  a  lieutenant  du] 
inole  Indian  war,  and  at  the  c 
the  men  of  the  command  to  wl 
them  and  others  to  enter  politii 
that  "  the  law  is  a  jealous  mist 
and  determined  to  devote  bim 
1851  be  removed  to  Macon  and 
Btitbbs,  Esq.,  then  a  prominent 
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he  was  associated  in  the  practice  of  the  law  until  the  death  of  Mr. 

Stubbs,  after  which  event  he  continued  to  reside  in  Macon,  holding  a 

high  position  as  a  member  of  its  bar  and  commanding  a  large  business 

until  in  January,  1878,  when  he  was  appointed  judge  of  the  superior 

courts  of  the  Macon  circuit,  which  position  he  held  at  the  time  of  his 
death. 

He  possessed  a  mind  of  remarkable  clearness  and  quickness  of  per- 
ception, and,  therefore,  peculiarly  adapted  to  the  successful  study  and 
practice  of  his  chosen  profession.  He  was  not  what  is  commonly  de- 
nominated "  a  ease  lawyer."  A  close  and  earnest  student  of  the  law  as 
a  science,  he  thoroughly  familiarized  himself  with  its  elementary  and 
fundamental  principles  and  their  practical  application.  With  an  intel- 
lect of  vigorous  grasp  and  rare  powers  of  discrimination,  added  to  un- 
tiring energy  and  industry,  he  was  always  a  formidable,  and  very  fre- 
quently, a  successful,  antagonist.  So  marked  were  these  mental  char- 
acteristics, and  so  extensive  was  his  professional  learning,  that,  as  a 
Judge,  he  often  anticipated  and  determined  the  merits  of  propositions 
intended  to  be  urged  by  counsel  enaged  in  the  case  on  trial,  before  any 
argument  or  authority  had  been  submitted  on  either  side.  His  argu- 
ments, when  at  the  bar,  were  always  terse  and  clear,  and  generally  con- 
vincing. His  style  as  an  advocate  was  better  suited  to  the  discussion 
of  legal  questions  before  the  court,  than  handling  the  facts  drawn  out 
in  evidence,  so  as  to  make  powerful  impressions  on  the  jury.  Care- 
fully discarding  all  attempt  at  ornamentation,  and  severely  terse  and 
logical,  rather  than  diffuse  and  persuasive,  his  power  was  over  the 
learned  of  his  own  profession,  rather  than  over  men  who  had  received 
no  professional  training,  and  whose  judgments  are  often  controlled  by 
the  ingenious  employment  of  the  arts  and  graces  of  oratory.  Before 
the  supreme  court  he  had  few  equals.  It  is  a  well-known  fact,  that 
Chief  Justice  Lumpkin  regarded  his  utterances  as  almost  oracular. 

Although  Judge  Hill  persistently  declined  all  offers  of  political  pre^ 
ferment,  he  was  by  no  means  a  disinterested  or  indifferent  observer  of 
public  affairs.  Before  the  war  he  afl91iated  with,  and  supported,  the 
democratic  party,  until  that  party  divided  in  the  presidential  campaign 
of  1860;  when,  like  Mr.  Stephens  and  other  prominent  southern  dem- 
democrats,  he  supported  Mr.  Douglas  as,  in  his  judgment,  a  safe  candi- 
date for  the  south,  and  also  as  a  means  of  averting  the  impending  con- 
flict. After  Mr.  Lincoln's  election  he  reluctantly  advocated  secession 
as  the  only  practicable  remedy  against  threatened  wrongs,  and,  after 
the  war  commenced,  and  until  its  close,  was  an  ardent  supporter  of  the 
Confederate  cause.  The  calamitous  termination  of  the  war  left  him,  at 
an  advanced  age,  largely  in  debt — a  considerable  portion  of  his  indebt- 
edness consisting  of  notes  given  in  the  purchase  of  slaves.  These,  to 
his  everlasting  honor  be  it  stated,  he  paid  in  fuU — not  asking,  or  being 
even  wiOing,  to  accept  any  abatement  of  either  the  principal  or  interest 
he  had  contracted  to  pay.  Though  poor,  and  considerably  advanced 
beyond  the  meridian  of  life,  he  sought,  and  would  accept,  no  escape 
from  his  obligations  to  pay  debts  justly  contracted  and  honestly  due, 


616  APPENDIX 

but  buckled  on  anew  Us  profeasioDal  armor  and  laborad  diligeolly  uid 
liard  to  acquire  the  means  to  discharge  them. 

WhiUt  devoting  himself  laboriouely  to  liis  profession,  be  at  no  time 
neglected  to  seek  mental  recreation  and  improTement,  by  acquainting 
himself  with  the  current  literature  of  the  day.  His  general  reading 
was  varied  and  extensive.  He  had  a  high  appreciation  of  genuine  po- 
etry, and  sought  the  companionship  of  the  most  noted  English  and 
American  poets,  by  frequently  perusing  their  beat  productions;  Few 
men  of  his  time,  not  specialty  engaged  in  literary  pursuits,  have  k- 
qnired  a  larger  amount  of  general  information,  or  shown  a  keener  rel- 
ish o(  what  is  true  or  beautiful  in  the  world  of  letters. 

Judge  Hill  was  remarkably  kind  and  genial  in  his  disposition.    To 
those  who  were  only  casually  acquainted  with  him,  he  problbly  did 
not  appear  so;  but  those  who  knew  him  intimately,  welt  undet«tood 
that  his  quickness  of  speech  and  gesture  was  rarely,  if  ever,  the  re«ah 
of  irritation ;  it  was  the  effect  of  his  nervous  and  active  temperament. 
Bis  cheerfulness  was  often  contagious.     He  not  only  f  reqae&tly  related 
anecdotes  himself,  with  evident  pleasure,  but  keenly  enjoyed  them 
when  told  by  others — even  when  be  (as  was  often  the  case)  was  the  sat)- 
Ject,    He  adopted  CbiefJUHtlceHARBHAi.L'Bsugge8tion,"  always  tohiTe 
one  good  laugh  a  day  ; "  and  it  was  seldom  that  his  unfailing  good  bn- 
mor  did  not  secure  more  than  one.    His  benefactions  were  unostenta- 
tious, but  numerous  and  liberal.     He  bad  genuine  sympathy  for  the  suf- 
fering, and  always  sought,  in  his  own  peculiar  way,  to  minister  todior 
relief.     It  aSorded  taim  real  pleasure  to  aid,  by  his  advice,  young  and 
inexperienced  members  of  the  bar,  Just  starling  out  in  their  professional 
career;  and  many  of  them  have 
ments  of  their  obligations  for  t 
his  stores  of  knowledge  and  ex 
bench  he  rarely,  if  ever,  failed, 
to  the  bar.  to  exhibit  the  ktnde 
counsel  him  to  regard,  strictly  i 
sion.    At  Houston  court,  short 
advice  to  several  young  men  w 
to  a  remark  of  some  attorney, 
poor-house,  on  the  one  hand,  a 
not  less  senteniiously  than  truly 
the  penitentiary  are  on  the  sam 

Judge  HiLi,  was  twice  marri 
the  80th  day  of  December,  1830 
he  was  married  the  second  tin 
Hiss  Mabt  C.  Bibcb. 

The  death  of  his  second  wife, 
self  was  old  and  infirm— was  a 
he  never  recovered.  He  was  a 
and  the  last  entrance  of  death 
his  life,  aod  was  never  removed 
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"the  King  in  His  beauty/'  and  restored  to  the  companionship  of  the 
loved  and  lost. 

He  was  a  man  of  strong  religious  convictions,  and  died  as  he  had  for 
many  years  lived,  firmly  and  confidently  relying  on  the  all-suificient 
righteousness  of  the  Lord  Jesus  Christ.  His  piety,  like  his  benevo- 
lence, was  unostentatious — free  from  cant  and  noisy  pretension.  It 
was  quiet,  gentle,  and  full  of  faith  and  good  works.  He  united  with 
the  Methodist  Episcopal  Church  about  the  year  1840;  and  although  he 
did  not  regularly  enter  the  ministry  of  that  church,  he,  for  a  number  of 
years,  often  occupied  the  pulpit,  and  preached  the  gospel  of  the  Re* 
DEKMKR.  He  continued,  until  his  death,  a  consistent  and  useful  mem- 
ber of  the  church  of  his  choice,  and  then  peacefully  entered  into  the 
*'resl  which  remainethfor  the  people  of  God." 

Therefore,  be  it 

Remlved,  1.  That,  in  the  recent  death  of  the  Hon.  Barkaho  Hill, 
the  state  has  lost  an  eminent  and  patriotic  citizen,  an  able  and  upright 
judge,  and  this  bar  one  of  its  most  distinguished  members. 

Bciolwd,  2.  That  we  tender  our  sincere  sympathy  to  his  bereaved 
family,  in  their  deep  affliction. 

Resolved,  3.  That  the  court  be  requested  to  cause  the  foregoing  re 
port  and  these  resolutions  to  be  recorded  on  its  minutes,  and  a  duly  cer- 
tified copy  thereof  to  be  transmitted  to  the  family  of  our  deceased  and 
lamented  brother  and  friend. 

(Signed)  Clifford  Anderson, 

R.  F.  Lton, 
R.  W.  Jemisok, 
C.  J.  Harris, 

J.  T.  NiBBBT, 

Committee. 
It  was  ordered  as  requested. 


BupREME  Court  of  Georgia, 
Friday,  November  0,  1877. 

Present,  their  Hons.  Hiram  Warner,  Chief  Justice,  and  L.  E. 
Blecklet  and  James  Jackson,  Judges. 

•The  committee  appointed  to  give  expression  to  the  feelings  of  this 
court  and  of  this  bar,  in  reference  to  the  death  of  lion.  Washington 
PoE,  beg  leave  to  submit  the  following  report : 

We  approach  the  task  assigned  us  with  that  profound  sorrow  and 
regret  which  is  necessarily  occasioned  by  the  loss  of  a  cherished  friend 
and  associate.  But,  at  the  same  time,  mingled  with  our  sorrow  is  a 
feeling  almost  akin  to  exultation,  as  we  contemplate  a  life  so  round 
snd  perfect  and  whole  as  that  of  Washington  Poe.  He  was  venerable 
in  years,  venerated  in  character,  eminent  as  a  citizen,  and,  as  a  Chris- 
tian, distinguished  for  liis  usefulness  and  worth,  and  died,  when  his 
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work  was  done,  without  an  enemy  and  with  hosts  of  friends.  And 
now,  when  the  scene  is  ended  and  the  curtain  has  fallen,  we  feel  that 
we  have  better  reason  than  the  canonized  Ceesar  in  his  own  case  had, 
to  call  upon  those  who  have  witnessed  it,  to  applaud  the  noble  part 
which  he  has  so  long  played  in  life. 

Mr.  PoE  was  the  second  son  of  William  Poe,  a  prominent  citizen  of 
Augusta,  Georgia,  and  was  born  at  that  place  in  the  first  year  of  the 
present  century,  on  the  18th  day  of  July.  His  father  was  an  emigrant 
from  Maryland,  where  a  branch  of  his  family  still  reside,  which  furn- 
ishes to  the  bar  of  the  city  of  Baltimore  two  of  its  prominent  members. 
Before  he  had  completed  his  fourth  year,  Mr.  Poe  had  the  misfortune 
to  lose  both  of  his  parents,  but,  with  his  two  brothers  and  a  sister,  was 
tenderly  reared  by  the  late  Thomas  Cummino,  of  Augusta,  who  was  an 
intimate  friend  of  his  father,  and  continued  his  guardian  until  he  had 
attained  his  majority.  By  this  gentleman  he  was  placed  at  a  school  of 
the  Sand  Hills,  near  Augusta;  then  at  an  academy  in  that  city,  and 
finally  sent  to  a  school  in  New  Jersey,  where  he  was  prepared  for  ad- 
mission to  Princeton  college.  But,  when  ready  to  enter  college,  he 
became  impatient  to  commence  life,  and,  returning  to  Augusta,  went 
into  the  warehouse  and  commission  business  with  his  brothers,  Robert 
and  William  Poe,  afterwards  well  known  as  bank  oflicers  in  Augusta, 
and  in  Montgomery,  Alabama.  But  this  business  proving  disagreea- 
ble or  unsuccessful,  Mr.  Poe  soon  abandoned  it,  and  went  to  Litchfield, 
Connecticut,  to  enter  the  celebrated  law  school  of  Judge  Gould.  There 
he  remained  during  the  year  1824,  and  went  from  thence  to  Cambridge, 
Massachusetts.  After  a  sojourn  of  several  months  at  Cambridge,  he 
returned  to  Augusta  and  entered  the  ofilce  of  Freeman  Walker, 
where  he  continued  until  he  was  admitted  to  the  bar,  in  May,  1825. 
Within  the  same  month  he  opened  an  oflSce  in  the  city,  where  he  con- 
tinued in  the  uninterrupted  practice  of  his  profession  until  his  death, 
which  occurred  on  the  1st  day  of  October,  1876.  During  this  long 
period  of  more  than  fifty-one  years,  he  was  a  member  of  the  bar,  and 
was  uninterruptedly  and  laboriously  engaged  in  the  duties  of  his  pro- 
fession. With  the  exception  of  the  late  distinguished  William  Law, 
of  Chatham,  and  the  venerable  General  Warren,  of  Houston,  who 
atill  lives  to  honor  the  profession,  we  cannot  recall  the  name  of  a  single 
member  of  the  bar  of  Georgia  whose  professional  career  has  been  so 
long  and  so  uninterrupted.  Nor  is  there  any  person,  among  the  living 
or  the  dead,  who  has  been  so  long  and  so  prominently  identified  with 
the  history  of  our  city  as  was  Mr.  Poe.  When  he  settled  here,  Macon 
was  a  small  village;  the  court-house  was  a  rough  wooden  building, 
which  stood  on  Mulberry  street,  near  where  the  **  Georgia"  now  stands; 
the  county  jail  was  a  structure  of  logs,  which  occupied  the  site  of  Christ 
church;  and  Fifth  was  the  fashionable  residence  street  of  the  town. 
He  saw  the  organization  of  the  corporation,  the  laying  of  the  comer- 
stone  of  its  churches,  and  colleges,  and  public  institutions;  the  breaking 
of  ground  for  its  railroads ;  was  at  different  times  mayor,  and  alderman, 
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and  attorney,  of  the  city;  and  was  active  and  influential  In  most  of  the 
enterprises  which  have  contributed  to  its  growth  and  prosperity,  and 
to  the  cultivation  and  refinement  of  its  people. 

Mr.  PoK  was  made  solicitor  general  of  the  circuit  a  few  years  after 
his  location  in  Macon.  It  was  a  time  when  nerve  was  required  in  the 
prosecuting  officer  of  the  state,  and  there  are  those  still  living  who  can 
testify  to  the  fearlessness,  as  well  as  the  ability,  with  which  he  dis- 
charged the  duties  of  his  office.  It  was  the  only  office  which  he  ever 
held  connected  with  the  administration  of  the  law.  He  did  not  seek  or 
desire  office  of  any  kind.  He  was  devoted  to  the  practice  of  his  pro- 
fession, and  could  not  be  drawn  from  it,  either  by  the  allurements  of 
letters,  or  by  the  fascinations  of  political  life.  Occasionally  he  was 
indicated  by  the  popular  voice  as  a  candidate  for  office,  and  yielded  his 
own  inclinations  to  the  wishes  of  his  friends.  Thus,  in  1844,  he  was 
selected  by  the  whig  party  of  the  district  as  their  candidate  for  con- 
gress. He  was  an  ardent  whig,  and  he  accepted  the  nomination,  and 
was  triumphantly  elected — after  an  exciting  contest — over  one  of  the 
ablest  men  in  the  state ;  but  he  resigned  before  taking  his  seat,  under 
a  sense  of  duty  to  his  family  and  to  his  clients.  Again,  in  1860,  he  was 
nominated  by  the  secessionists  of  Bibb  county  as  one  of  their  candi- 
dates for  the  convention  called  to  consider  the  relations  of  Georgia  to 
the  Federal  Union.  He  was  elected,  and  voted  for  the  ordinance  of 
secession,  and  for  all  the  other  measures  which  were  adopted  by  that 
body  to  secure  the  liberties  of  the  people,  and  to  preserve  the  princi- 
ples of  the  Constitution  of  our  forefathers,  and  the  institutions  it  had 
established.  But  these  were  only  episodes  in  the  life  of  Mr.  Poe,  which, 
with  remarkable  exclusiveness,  was  devoted  to  the  practice  of  the  law. 

As  a  lawyer,  Mr.  Poe  was  remarkable  for  his  constant  and  laborious 
attention  to  all  the  details  of  office  practice,  and  for  the  thorough  pre  - 
paration  which  he  gave  to  all  his  business  before  the  courts.  He  was 
always  in  his  place,  and  always  ready.  He  rarely  moved  a  continu- 
ance, and  we  doubt  whether,  in  his  long  practice,  the  necessity  of  a 
continuance  was  ever  occasioned  by  his  neglect  of  duty.  He  was  re- 
markable, too,  for  the  evenness  and  equipoise  of  his  qualifications  as  a 
practitioner.  He  was  as  effective  before  the  court  as  before  the  jury, 
and  was  liberally  furnished  with  the  talents  which  make  a  successful 
lawyer,  whilst  he  did  not  possess  any  one  of  them  in  such  excess  as  to 
destroy  the  harmony  of  the  whole.  He  was,  finally,  remarkable  for 
the  habitual  dignity  of  his  demeanor,  for  his  commanding  presence, 
for  the  ease  and  elegance  of  his  delivery,  for  his  high  sense  of  personal 
and  professional  honor,  for  his  unflinching  courage,  and  for  his  unfail- 
ing courtesy.  With  such  characteristics,  physical,  moral,  and  intel- 
lectual, it  is  not  strange  that  Mr.  Poe  enjoyed  the  confldence  of  the 
bench,  of  the  bar,  and  of  the  people,  and  that  he  secured,  and  retained 
for  many  long  years,  the  largest  and  most  lucrative  practice  in  middle 
Georgia.    We  point  to  him,  with  pride,  as  a  model  for  the  imitation 

of  the  younger  members  of  the  bar. 
40 
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On  the  24th  day  of  December,  1829,  Mr.  Poe  was  married  to  Miss 
Salih A  NoBMAH,  an  accomplished  lady  of  this  city,  whose  beautiful  de- 
votion to  him  was  the  charm  of  his  youth  and  the  solace  of  his  declin- 
ing years.  She,  with  several  of  their  children,  survives  him,  sitting  in 
the  shadow  of  her  great  sorrow,  and  waiting,  with  Christian  hope  and 
resignation,  for  the  time  when  they  shall  be  reunited  forever. 

In  November.  1828,  Mr.  PoE  united  with  the  Presbyterian  church  of 
Macon,  and  in  the  following  year  was  ordained  a  ruling  elder  in  that 
church.  During  the  long  years  of  his  pilgrimage  on  earth,  which  fol- 
lowed his  first  entrance  into  the  church,  our  deceased  brother  was  a 
devout  and  humble  Christian.  His  Christian  faith  was  the  crowning 
glory  of  his  life,  and  is  the  all-sufficient  consolation  of  the  friends  and 
kindred  he  has  left  behind  him.  It  is  needless  to  say  that  the  end  of 
such  a  man  was  peace.  Death  came  to  him  as  a  herald,  to  usher  him  into 
his  Father's  house,  and  when  his  spirit  left  its  tenement  of  clay,  we  have 
no  doubt  that  heaven  heard  again  that  "seven-fold  chorus  of  hallelc- 
Jahs  and  harping  symphonies  "  with  which  the  redeemed  are  welcomed 
to  its  blessed  abodes. 

"  Welcome  to  heaven,  dear  brofher,  welcome  hornet 
Welcome  to  thy  inheritance  of  light  I 
Welcome  forever  to  thy  Haeter*s  Joy  I 
Thy  work  1b  done,  thy  pilgrimage  is  past: 
Thy  gnardlan  angel's  vigil  Is  falfllled; 
Thy  parents  wait  thee  in  the  bowers  of  bliss; 
Thy  infant  babies  have  woven  wreaths  for  thee; 
Thy  brethren  who  have  entered  into  rest 
Long  for  thy  coming;  and  the  angel  choirs 
Are  ready  with  their  symphonies  of  praise. 
Nor  shall  thy  voice  be  mate;  a  golden  harp 
For  thee  is  hanging  on  the  tree  of  life; 
And  sweet  shall  Its  chords  forever  ring, 
Responsive  to  thy  touch  of  ecstasy. 
With  hallelujahs  to  thy  Lord  and  ours." 

We  submit  the  following  resolutions: 

Besohed,  That  in  the  death  of  Washington  Poe,  this  bar  has  been 

deprived  of  one  of  its  brightest  ornaments,  and  the  state  of  one  of  her 

noblest  sons. 

BMolvedf  That  we  deeply  sympathize  with  the  widow  and  surviving 

children  of  our  deceased  brother. 

BMohted,  That  this  report  be  entered  upon  the  minutes  of  this  court. 

and  that  a  copy  be  transmitted  by  the  clerk  to  the  family  of  Mr.  Pob. 

(Signed,)  John  Ruthbrford, 

James  T.  Nisbet, 

J.  J.  Gresham, 

Clifford  Anderson, 

Sahitel  Halx. 
It  was  so  ordered. 
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Supreme  Coubt  of  Georgia. 
December  26,  1877. 

Present,  their  Hens.  Hiram  Warner,  Chief  Justice,  and  L.  E. 
Bleckley,  and  James  Jackson,  Judges. 

On  motion,  a  committee  consisting  of  Messrs.  C.  C.  Jones,  Joseph 
Ganahl,  Joseph  6.  Gumming,  George  Hillyer,  N.  J.  Hammond,  and 
R  H.  Clark,  was  appointed  to  prepare  and  report  to  this  court,  on 
Friday  next,  a  memorial  commemorative  of  the  life  and  character  of 
Mr  William  Hope  Hull. 

At  the  appointed  time,  this  committee  reported  as  follows :  • 

"When  the  eyes  of  Quintilius  were  sealed  in  endless  sleep,  it  was 
asked,  among  his  sorrowing  friends,  "When  will  Modesty  and  unspot- 
ted Faith,  the  sister  of  Justice  and  unadorned  Truth,  here  find  his 
equal?" 

With  like  questioning  do  we  stand  in  the  presence  of  that  bereavement 
which,  in  a  moment,  deprived  us  of  the  companionship  of  him  who,  in 
legal  acquirements  and  sound  judgment,  had  no  superior  at  this  bar. 

Remembering  that  elaborate  eulogy  can  prove  of  little  consequence 
to  the  dead,  and  that  by  our  departed  brother  posthumous  encomiums 
would  scarcely  have  been  desired,  your  committee  respectfully  submit 
the  following  simple  memorial: 

William  Hope  Hull,  the  intelligence  of  whose  sudden  death,  in 
New  York  City,  on  the  12th  of  September  last,  cast  an  unusual  gloom 
over  this  community,  and  brought  special  sadness  to  our  hearts,  was 
bom  in  Athens,  Georgia,  on  the  2d  of  February,  1820.  He  was  the 
honored  representative  of  the  third  generation  of  that  name  in  this 
state.  His  grandfather,  the  Rev.  Hope  Hull,  was  one  of  the  f oimders 
of  the  Methodist  Church  in  middle  Georgia,  and  was  regarded,  in  his 
day,  as  a  minister  of  great  activity,  zeal,  usefulness,  and  devotion. 
The  savor  of  his  good  name  is  still  cherished  in  the  remembrance,  not 
only  of  his  denomination,  but  also  of  the  Church  of  God  generally. 

From  his  father,  too,  the  late  Asbury  Hull,  of  Athens,  did  our  de- 
ceased brother  inherit  that  rich  legacy  which  is  bequeathed  only  by  a 
high  order  of  intellect  and  a  spotless  purity  of  character.  Even  in  boy- 
hood, honesty  of  purpose,  rectitude  of  thought  and  conduct,  a  strong 
religious  faith,  studious  habits,  and  a  conservatism  in  sentiment  and 
act,  characterized  the  deceased.  With  him  such  traits  were  hereditary, 
and  from  their  loyal  exhibition  he  never  swerved. 

Graduating  with  distinction  from  the  state  university,  in  the  class  of 
1838,  he  selected  the  law  as  his  profession,  and,  without  delay,  entered 
earnestly  upon  its  study.  His  proficiency  was  so  marked  that,  shortly 
aft«r  being  called  to  the  bar,  he  was  appointed  the  solicitor  general  of 
the  western  circuit.  The  duties  of  this  position  were  by  him  faithfully 
and  efficiently  discharged.  Upon  the  expiration  of  this  term  of  public 
service,  he  continued  the  practice  of  his  profession,  his  office  being  in 
Athens.  The  bar  of  the  western  circuit  then  embraced  many  of  the 
most  noted  lawyers  of  Georgia.    To  its  most  select  circle  the  liberal 
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education,  careful  thought,  and  clear  judgment  of  Mr.  Hull  speedily- 
secured  his  admission.  During  the  whole  course  of  his  subsequent  pro- 
fessional life,  his  right  to  an  equality  with  the  learned  and  gifted  of  his 
brethren  was  never  questioned. 

His  professional  engagements  were  for  several  years  supplemented  by 
professorial  labors  in  the  Athens  law  school.  In  the  exercise  of  these 
pleasing  duties,  he  was  associated  with  Chief  Justice  Joseph  Hejcby 
LuMPKiiJ,  General  Thomas  R.  R.  Cobb,  and  Colonel  Willum  L 
Mitchell.  It  is  admitted  by  all  who  heard  them,  that  the  lectures  then 
delivered  by  Mr.  Hull  were  carefully  considered,  comprehensive,  and 
instructive.     From  his  clear  intellect,  none  other  could  have  emanated. 

At  the  special  suggestions  of  his  bosom  friend,  and  at  one  time  law 
partner,  the  Hon.  Howell  Cobb,  who  had  accepted  the  appointment 
of  secretary  of  the  treasury  in  Mr.  Buchanan's  cabinet,  Mr.  Hull  re- 
moved to  Washington  City,  where,  for  some  time,  he  ably  filled  the 
office  of  assistant  attorney -general  of  the  United  States.  So  exact 
was  his  legal  learning,  so  thorough  his  professional  training,  and  so  re- 
liable his  views,  that  to  him  were  freely  committed,  by  Judge  Black, 
the  examination  and  discussion  of  some  of  the  most  important  questions 
which  then  claimed  the  attention  of  the  attorney-general. 

When  it  became  manifest  that  the  differences  existing  between  the 
southern  and  northern  states  would  be  submitted  to  the  arbitrament  of 
the  sword,  Mr.  Hull  resigned  this  position  and  returned  to  his  old 
home  at  Athens,  where  he  continued  to  reside  during  the  war.  Upon 
the  cessation  of  hostilities,  he  removed  to  Augusta.  Here,  until  his 
lamented  demise,  he  lived,  and  was  engaged  in  the  active  practice  of 
his  profession. 

With  the  settlement  of  many  important  controversies  engendered  by 
the  abnormal  condition  of  affairs  caused  by  the  war,  and  the  subvereion 
of  established  theories  of  property  and  commerce,  he  was  often  and 
honorably  engaged.  At  the  time  of  his  death  he  was  the  retained  coun- 
sel of  the  Georgia  Railroad  and  Banking  Company,  and  for  several 
years  had  been  entrusted  with  the  conduct  of  the  le^  matters  of  that 
extensive  corporation. 

Although  he  had  never  "given  hostages  to  fortune,"  in  the  families 
of  his  kindred,  Mr.  Hull  found  home  and  opportunity  for  the  exercise 
of  the  tcnderest  affections.  Gentle  in  heart,  liberal  in  act,  confiding  in 
disposition,  pure  in  thought,  and  Christian  in  example,  his  influence 
was  ever  for  good.  It  may  be  truly  said  of  him  that  his  private  life  was 
without  spot,  so  far,  at  least,  as  mortal  conduct  can  be  without  blemish. 
Singularly  modest  and  unassuming,  he  was,  nevertheless,  a  man  firm  in 
his  convictions,  and  ready,  upon  proper  occasion,  to  give  a  reason  for  the 
faith  which  was  in  him.  As  a  citizen  he  was  public-spirited  and  chari- 
table. There  was  nothing  of  the  demagogue  about  him.  General  ap- 
probation he  valued  only  when  it  was  encountered  in  the  line  of  merit— 
only  when  it  came  as  the  reward  of  duty  faithfully  performed.  While 
conversant  with  public  affairs,  and  taking  a  decided  interest  in  eveiy- 
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thing  which  was  calculated  to  promote  the  general  good,  he  was  no 
politician,  sought  no  office,  and  was  never  an  aspirant  for  popular 
favor.  He  appeared  always  content  in  the  earnest,  regular,  and  digni- 
fied pursuit  of  his  calling. 

"As  a  lawyer,"  says  one  who  knew  him  intimately,  "  Mr.  Hull's  char- 
acteristics were  learning,  clearness,  and  force.     He  made  no  pretension 
to  eloquence,  though  at  times  he  was  decidedly  eloquent;  but  his  elo- 
quence was  a  result,  not  an  aim  and  a  study — the  result  of  perfect  per- 
spicuity of  ideas,  and  the  use  of  simple  and  appropriate  language  in 
which  to  convey  them.     With  a  decided  taste  for  books,  and  without 
either  the  cares  or  the  diversions  of  domestic  life,  he  devoted  an  unu- 
sual proportion  of  his  time  to  study.     Time  bestowed  by  such  a  mind 
could  but  lead  to  the  acquisition  of  very  extensive  learning;  and  it,  in 
turn,  was  firmly  held  by  a  remarkably  retentive  memory.     He  was  not 
at  all  a  "  case  lawyer,"  but  was  far  above  that  inferior  order  of  his  pro- 
fession.    His  opinions  of  questions  were  determined  by  a  sound  appli- 
cation of  general  principles,  and  the  accurate  and  minute  knowledge  of 
the  exceptions  which  varj^  their  operation.     When  he  had  investigated 
a  question,  his  judgment  was  nearly  always  correct.     When  he  consid- 
ered it  correct,  his  presentation  of  it  was  animated  but  temperate,  con- 
fident but  deferential,  clear,  forcible,  convincing.     When  he  had  not  sat- 
isfied his  own  sense  of  truth,  it  was  not  etisy  for  him  to  insist  even  on 
those  views  favorable  to  that  side  which,  upon  the  whole,  he  considered 
unsound.     He  was  wholly  devoid  of  that  effrontery  in  presenting  a  bad 
case  as  a  good  one  which  some  lawyers  are  found  shameless  enough  to 
boast  of,  and  some  laymen  stupid  enough  to  applaud.     Mr.  Hull  re- 
garded the  argument  of  purely  legal  questions  as  his  forte;  and  in  this 
opinion  he  was  correct.     But  he  was  not  correct  in  the  distrust  he  felt  of 
his  powers  before  a  jury.    Before  good  juries,  looking  for  their  guidance 
to  the  plain,  simple,  clear  presentation  of  facts  and  principles,  no  advo- 
cate was,  or  deserved  to  be,  more  successful ;  but  in  pleasing  contrast 
with  the  vanity  of  some  of  his  shallower  brethren,  he  had  an  unwar- 
ranted but  unconquerable  diffidence  of  his  powers  in  this  branch  of  his 
profession." 

In  his  intercourse  with  his  professional  brethren,  Mr.  Hull  was  uni- 
formly easy  of  acceess,  affable,  and  generous.  Occupied  though  he 
might  be  with  the  consideration  of  grave  questions,  he  was  ever  ready, 
at  the  request  of  a  friend,  or  even  of  an  acquaintance — especiall}'  if  he 
were  a  young  member  of  the  bar  or  a  student — to  lay  aside  his  own  in- 
quiry and  unite  with  the  greatest  good  will  in  solving  the  doubt  ex- 
pressed, or  in  fortifying  a  point  with  the  requisite  authorities. 

His  library,  while  not  extensive,  was  well  selected,  and  contained 
'works  of  the  highest  repute.  He  evidently  sympathized  with  Seneca 
in  his  belief  that  it  matters  not  so  much  how  many  books  one  possesses 
as  bow  valuable  they  are.  With  standard  authors,  and  the  leading  cases, 
be  was  remarkably  familiar.  The  rapidity  with  which  he  could  turn 
to  the  authorities  was  astonishing.     His  powers  of  analysis  were  un- 
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common.    His  extensive  reading,  retentive  memory,  large  experience, 
and  sound  judgment,  rendered  him  a  safe  and  most  valuable  counselor. 
His  absence  will  long  be  felt  in  this  legal  circle,  and  by  his  many  cli- 
ents. 
Of  him  it  could  never  be  said 


*' Voracioafl  learning,  often  orerfed, 
DigeetB  not  into  een^e  her  motley  meal. 


If 


On  the  contrary,  his  trained  and  furnished  brain  was  a  treasuiy-hoofie, 
whose  well-placed  stores  were  always  at  the  command  of  owner  and 
friend. 

Purposing  a  brief  visit  to  the  north  for  relaxation  and  pleasure,  he 
left  us,  but  a  short  time  since,  in  the  enjoyment  of  his  customary  health; 
which,  however,  of  late  years,  had  not  been  robust.  Comparatively 
few  days  had  elapsed  when  we  were  appalled  by  the  a£9ictive  and  start- 
ling intelligence  that  our  friend,  all  alone,  had  been  stricken  down  in  a 
moment,  in  the  heart  of  a  great  city,  and  in  dying  had  made  no  sign. 
While  it  is  true  that 

"  The  tongnes  of  dying  men 
Enforce  attention  like  deep  harmony,** 

and  while  our  honored  brother,  in  his  last  breathings,  left  no  message, 
we  have  that  which  outweighs  latest  utterances,  and  far  excels  death- 
bed professions — the  record  of  a  well-spent  life,  the  example  of  an  up- 
right. Christian  gentleman,  the  savor  of  an  unsullied  professional  name. 
We  have  laid  him  to  rest  beside  his  father,  in  the  home  of  his  youth 
and  vigorous  manhood.     There,  after  life's  toil,  he  calmly  sleeps,  and 
we,  emulous  of  his  virtues,  are  here  met  to  pay  our  last  public  tribute 
to  his  memory. 

(Signed)  C.  C.  Jonss, 

J.  Ganahl, 
Jos.  B.  CuMMiNa, 
Gboroe  Hillteb, 
R.  H.  Clark, 
N.  J.  Hammmond, 

Committee. 
Judge  Jackson  responded  as  follows: 

I  wish  to  say  a  word  in  response  to  the  truthful  and  beautiful  tribute 
to  the  memory  of  a  life-long  friend  of  mine,  just  read  by  Mr.  Ganahl. 
The  intimacy  of  a  half  century  impels  me  to  speak,  and  the  knowledge 
of  his  character  which  that  intimacy  imparted  to  me,  enables  me  fully 
to  indorse  every  word  in  that  report. 

My  intimate  association  with  Mr.  Hope  Hull  began  at  the  school  of 
Mr.  Fulton,  near  the  old  town  spring  in  Athens,  when  we  were  little 
boys,  some  eight  or  nine  years  old.  In  the  olden  time,  that  old  field 
school,  which  now  would  be  called  a  primary  school,  was  the  place 
where  we  all  began  our  education.  Thence  we  entered  the  grammar 
school,  as  it  was  then  called,  a  preparatory  school  for  the  college 
classes,  under  Mr.  Dobbins  and  Mr.  Newton;  and  Mr.  Hull  and  my- 
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self  entered  it  about  the  same  time.  Thence  we  were  in  college  and 
the  Demosthenian  society  together;  and,  after  our  graduation,  when  I 
moved  to  Monroe,  in  Walton  county,  settling  there  to  practice  law,  I 
found  my  school-boy  and  college  companion  there,  reading  law  in  the 
office  of  Judge  Charlbs  D.  Davis,  and  we  were  thrown  constantly, 
for  months,  together  there — the  intimate  companionship  of  young 
manhood  solidifying  and  cementing  the  friendship  formed  at  school 
and  college. 

We  practiced  law  for  years  in  the  old  western  circuit,  he  settling  at 
Athens  and  I  living  in  Walton ;  and  when  I  went  on  the  bench  of  that 
circuit,  for  seven  years  he  practiced  law  under  my  administration. 
When  I  was  sent  to  congress,  in  1857,  he  was  called  to  Washington  as 
assistant  attorney  general  of  the  United  States,  under  Mr.  Jeiibmiah 
Black,  in  the  Buchanan  administration;  and  there  we  were  con- 
stantly thrown  together  in  close  social  communion,  at  the  residence  of 
our  mutual  friend,  Governor  Cobb,  then  Secretary  of  the  Treasury,  and 
elsewhere  in  that  city. 

At  the  close  of  the  war,  our  paths,  so  long  in  immediate  sight  of  each 
other,  slightly  diverged,  Mr.  Hull  moving  to  Augusta,  and  I  to  Macon; 
but  there,  particularly  during  the  life-time  of  Governor  Cobb,  formerly 
his,  and  then  my,  law -partner,  we  met  frequently. 

Since  I  have  been  on  this  bench,  I  have  seen  him  often  in  this  city. 
Sometimes  he  was  my  guest — of  tener  he  would  have  been  if  I  could 
have  prevailed  upon  him  always  to  make  my  house  his  home  when  in 
Atlanta — but  his  bachelor  habits  made  him  prefer,  usually,  the  hotel. 

So  that  I  may  say,  with  simple  truth,  that  I  knew  him  intimately  for 
almost  fifty  years.  In  boyhood  and  youth,  we  played,  frolicked,  slept 
and  traveled  together,  and  we  loved  each  other  as  boys  and  as  men. 
I  think  I  knew  him  better  than  any  man  now  living  did — better  than 
his  brother  Henry  at  Savannah,  I  believe — certainly  longer  and  better 
than  his  younger  surviving  brothers;  and  thus  knowing  him,  I  indorse 
the  eulogium  of  the  Augusta  bar,  just  pronounced. 

He  was  gifted  by  nature  with  rare  talents.  He  was  studious — first 
as  a  scholar,  at  school  and  college.  He  was  a  constant  and  general 
reader,  always.  When  a  boy,  he  had  read  more  than  most  men.  His 
reading  embraced  the  entire  range  of  literature.  He  was  familiar  with 
all  books,  from  the  sterner  works  on  theology  and  moral  philosophy  to 
the  more  fascinating  poems  and  romances;  and  he  digested  and  re- 
membered what  he  read.  His  memory  was  wonderfully  retentive. 
Often,  riding  together  in  a  buggy  over  the  the  roads  of  the  western 
circuit,  he  has  repeated  poetry  to  me  by  the  hour.  Everything  which 
struck  him  as  tasteful  and  beautiful  made  an  ineffaceable  impression 
on  his  mind;  nor  was  knowledge  lodged  there  as  a  heterogeneous  mass 
of  rubbish,  but  it  was  all  digested — stored  away  in  separate  cells  of  a 
capacious  brain,  and  ready  for  instant  use. 

As  a  lawyer,  it  is  unnecessary  that  I  speak  of  him.  All  Georgia 
knew  him.    Not  only  the  bar  of  the  western  and  the  Augusta  circuits. 
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where  he  practiced  more  generally,  but  the  courts  of  the  United  States 
in  Georgia — this  court — all  the  courts  knew  and  appreciated  him. 

His  mind  loved  truth ;  and,  as  a  lawyer,  he  told  the  truth.  Governor 
Cobb  once  remarked  to  me,  while  I  was  Judge  of  the  western  circuit, 
"You  believe  everything  Hope  says;"  and  there  was  truth  in  that 
remark  of  that  sagacious  reader  of  men's  thoughts.  I  was  sure  that  Mr. 
Hull  believed  himself  what  he  said;  and,  having  confidence  in  his 
learning  and  ability,  I  trusted  him  more  than  any  man  who  practiced 
before  me. 

His  mind  was  too  clear  for  him  ever  to  have  become  a  great  advocate 
before  a  jury.  He  saw  truth  so  plainly  that  he  thought  everybody 
else  must  see  it  too;  and  hence  he  had  not  the  art  to  put  it  in  a  thousand 
shapes  to  meet  the  various  fancies  and  odd  reasonings  of  men  in  the 
Jury  box.  But,  before  a  court  competent  to  follow  the  links  of  closely 
connected  chains  of  argument,  and  to  receive  logical  truth,  he  had  few 
equals  at  the  bar. 

But,  after  all,  gentlemen,  mental  vigor  and  acquirements,  whilst  deserv- 
edly admired  and  of  much  practical  use  in  the  walks  of  life,  are  not  the 
qualities  which  make  the  highest  order  of  manhood.  It  is  the  soul  that 
makes  the  man.  It  is  the  spark  of  divinity  within;  the  sentient,  mov- 
ing, breathing  spirit  within  us;  the  breath  which  God  breathed  into 
man  when  he  became  a  living  soul. 

The  soul  of  Hope  Hull  was  loving,  lovely  and  loveable.  If  ever  he 
spoke  a  word  of  ill-will  or  unkind  criticism  towards  a  human  being  in 
the  world,  during  our  long  intimacy,  I  do  not  remember  it.  On  the 
contrary,  he  was  ever  ready  to  throw  the  mantle  of  his  own  loving 
charity  over  every  human  frailty. 

He  was  a  member  of  the  Methodist  church,  of  which  his  father  was 
so  long  an  ornament,  and  his  grand-father  the  pioneer  in  the  wilds  of 
Georgia  almost  a  century  ago.  If  religion  consists  only  in  close  atten- 
tion to  prayer-meetings  and  class-meetings,  and  such  religious  exercises 
peculiar  to  our  branch  of  the  Christian  Church,  Mr.  Hull  was  not 
among  the  foremost  of  that  sect  in  which  the  memory  of  his  fathers  wiU 
always  be  cherished  and  revered  by  Georgia  Methodists,  although  his 
seat  was  rarely  vacant  in  the  sanctuary  on  Sabbath  morning;  but  if  the 
analysis  of  the  decalogue,  which  Jesus  made,  be  the  sum  of  religion,  if 
the  whole  law  be  fulfilled  in  the  one  word  love — love  to  God  and  man— 
a  kind,  sweet,  gentle,  generous,  unselfish,  loving  nature — then,  few  of 
the  fallen  children  of  Adam,  regenerated  by  the  grace  of  Christ,  have 
approached  nearer  the  character  of  the  great  Redeemer,  who  was  kind 
and  loving  to  all  who  met  him,  and  whose  life  may  be  epitomized  in  a 
single  sentence,  "  He  went  about  doing  good." 

The  last  of  the  three  nearest  and  dearest  friends  of  mine,  from  boy- 
hood to  the  grave,  has  gone:  the  others  were  the  two  Cobbs,  How- 
ell and  ToH.  From  childhood  to  the  grave,  no  unkind  word  ever 
passed  between  any  of  us,  of  which  I  have  any  knowledge  or  memory; 
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and  in  a  few  years,  at  farthest,  I  hope  to  shake  hands  with  them  again 
"on  the  other  side  of  the  river,  in  the  shade  of  the  trees." 

In  behalf  of  my  deceased  friend,  I  give  thanks  to  the  Augusta  bar  for 
this  beautiful  and  truthful  sketch  of  his  life  and  character,  and  in  my 
own  behalf,  I  express  my  gratification  that  it  will  be  spread  upon  the 
records  of  this  court,  as  a  perpetual  memento  of  a  great  lawyer  and  a 
good  man. 
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ACCESSORIES.    See  Onminai  Law,  60,  67,  68. 

ACTIONS. 

1.  Suit  here  against  debtor,  and  attachment  in  another  state,  may 

proceed  at  same  time  for  same  debt.  lAghtfoot  vs.  Planters* 
B'Afg  Co.  etal.,  186. 

2.  Third  persons  as  creditors  of  the  creditor,  may  also  proceed  here 

by  bill,  seize  the  cause  of  action,  and  have  it  collected  by  a  re- 
ceiver.   Ihid. 

3.  Trover  maintainable  to  recover  from  buyer  property  sold  condi- 

tionally, if  condition  be  broken.    Jowers  vs.  Blandys,  379. 
4  Agent  who  represented  seller  in  making  contract  need  not  sue; 
action  properly  brought  by  principal.    Ibid. 

5.  Homicide,  in  civil  action  for,  plaintiff  need  not  prove  any  crimi- 

nal prosecution,  if  defendant's  plea  admits  it.  Failure  to 
allege  it  in  declaration  is  amendable.  Weekes  vs.  Cottingha/m, 
559. 

6.  For  the  unlawful,  wilful  homicide  of  a  husband,  whether  it  be 

murder,  or  only  voluntary  manslaughter,  widow  may  recover 
damages.    Ibtd. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  Administrator  of  deceased  partner  in  commission  and  ware-house 

business,  entitled  to  share  in  proceeds  arising  from  cotton  stored 
during  his  life,  after  deducting  expenses.  ParneU  vs.  BMnson, 
admW,  26. 

2.  Shares  also  in  profits  of  cotton  stored  and  unclaimed  during  part- 

ner's life,  and  sold  after  his  death  by  surviving  partner.    lUd. 

3.  Before  the  Code,  an  executor  could  not  delegate  to  an  agent  the 

trust  confided  in  him  to  sell  the  lands  of  the  estate.  Atkinson 
etal.,  vs.  Cent.  Oa.  Ag,  4b  Man.  Co.,  227. 

4.  Yet  when  the  executor  authorized  an  agent  by  power  of  attorney 

to  sell,  and  prescribed  therein  the  minimum  price,  and  the  ex- 
ecutor afterwards  received  the  purchase  money,  these  facts 
vested  a  perfect  equity  in  the  purchaser.    Ibid. 

5.  Equity  will  not  interfere  at  the  instance  of  a  creditor  with  the 
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administrator,  where  his  remedy  on  the  bond  is  adequate.  C^ 
Uns,  adm'x,  et  al,  vs.  Stephens,  284. 

6.  Where  property  was  turned  over  to  legatees  by  administrator  be- 

fore judgment  on  alleged  claim  against  testator,  not  subject  to 
levy  and  sale  thereunder.  CdsteUatD,  adrn'r,  vs,  GuilmarUn  etal, 
805. 

7.  A  widow  whose  apparent  interest  it  was  to  take  a  child's  pari  in 

lieu  of  dower,  and  to  whom  such  part  was  assigned,  may,  after 
her  death,  be  presumed  to  have  elected  against  her  dower  in 
due  time.     Sloan,  gtiardian,  vs,  Whitdker,  819. 

8.  Will  provided  that  land  should  not  be  sold  for  distribution  for 

thirteen  years  from  date;  private  sale  by  executrix  within  pe- 
riod, and  ejectment  by  heirs:  Held,  that  they  could  not  recover, 
for  if  executrix  had  no  authority  to  make  sale,  title  remained 
in  her.     Neisler  m.  Moore  et  al.,  934. 

9.  To  suit  for  legacy,  commenced  after  expiration  of  twelvemonths, 

exeeutor  set  up  outstanding  debts  sufficient  to  absorb  assets, 
burden  on  him  to  show  that  estate  is  probably  liable  for  such 
debts.  Not  sufficient  to  prove  simply  that  suits  are  pending 
against  him  for  them.    Parker,  executor,  iw.  Dowdy,  489. 

10.  Complainant,  as  administrator,  sold  land;   the  purchaser  died 

without  having  paid  for  it;  complainant  then,  as  administrator 
of  the  purchaser,  again  sold  it,  and  the  widow^  of  the  latter 
bought.  She  has  never  paid  a  dollar  of  the  purchase  money. 
The  first  sale  took  place  before  the  abolishment  of  the  vendor's 
lien,  and  the  second  after.  No  deeds  were  ever  delivered: 
Held,  that  complainant  was  not  entitled  to  recover  the  land  as 
administrator  of  either  estate  for  the  purpose  of  again  admin- 
istering it.  The  land  should  be  sold,  and  the  proceeds  applied, 
first,  to  the  payment  of  the  balance  due  the  estate  of  the  origi- 
nal owner,  and,  next,  to  the  estate  of  the  first  purchaser,  to  be 
paid  over  to  his  widow  on  final  settlement  between  her  and 
complainant  as  his  administrator.  MeClure  vs.  WiUiams,  admW, 
494. 

11.  A  bill  filed  by  complainant  against  the  heirs  at  law  of  the  estate 

of  such  original  owner  for  account  and  settlement,  and  the  pro- 
ceedings had  thereon  showing  all  the  transactions  in  reference 
to  said  land,  and  that  the  first  purchaser  was  largely  Indebted 
to  him,  and  decreeing  that  if  his  estate  was  not  sufficient  to  sat- 
isfy such  indebtedness,  that  the  other  heirs  at  law  should  con- 
tribute, if  otherwise  relevant,  should  not  be  excluded  on  the 
ground  that  the  complainant  was  the  administrator  of  both  es- 
tates.   Ibid, 

12.  Where  administrator  cum  testamento  anneal  sets  up  that  he,  in 

good  faith,  received  Confederate  money  for  debts  due  the  es- 
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tate,  the  facts  and  circumstances  under  which  such  money  was 
received,  must  be  clearly  and  satisfactorily  shown.  Brandon, 
admr,  et  al,  vs.  Bowe,  adm'r,  536. 

13.  Discretion  enjoining  sale  of  lands  turned  over  to  legatees,  under 
authority  of  chancellor,  before  time  appointed  by  will,  under 
decree  on  bill  to  marshal  assets  to  which  legatees  were  not  par 
tics,  not  controlled.     Wessolawsky,  adm*r,  t».  Briruon  etcU.,  557. 

ADVERTISEMENT.    See  Levy  and  Bale,  8. 

AMENDMENT. 

1.  Mode  of  bringing  in  defendant  in  county  court  same  as  in  justice 

court,  and  if  summons  does  not  have  appended  to  it  copy  of  note 
or  account,  it  is  amendable,  and  case  should  not  be  dismissed. 
Woods  vs.  Johnson  db  Smith,  138. 

2.  Execution  amended  after  levy,  levy  falls.     Beasley  vs.  Bowden, 

154;  Bradford,  trustee,  vs.  Water  Lot  Co.,  et  al.,  280. 

3.  Declaration  in  attachment,  which  counts  upon  a  note,  not  amend- 

able by  adding  count  on  judgment  recovered  in  another  state 
upon  same  note,  after  declaration  here  was  filed.  Miss.  Cent. 
R  B.  Co.  vs.  Plant,  167. 

4  Where  judgment  in  attachment  was  rendered  in  personam,  instead 
of  against  the  property,  and  defendant  subsequently  appeared 
and  pleaded,  the  plaintiff  cannot,  by  amending  judgment  while 
the  plea  is  in,  avoid  having  it  tried  and  disposed  of.  Kim- 
bal  vs.  Nicol  &  Davidson,  175. 

5.  An  ex  parte  order  for  such  amendment  should  be  set  aside  on  mo- 

tion.   Ibid. 

6.  Judgment  may  be  amended  so  as  to  stand  in  favor  of  proper 

plaintiff.     Oay  vs.  Cheney,  administrator,  804. 

7.  Exception  to  allowance  or  refusal  of  amendment  cannot  be  car- 

ried to  supreme  court  until  termination  of  cause.  Ja>ck9on  db 
Co.  vs.  Green  &  Co.,  460. 

8.  Attachment, declaration  in,  amendable  by  changing  venue.   Perry, 

administrator,  vs,  MuUigan,  479. 

9.  Verdict  for  $60.00  principal,  interest  and  costs,  means  $60.00 

principal,  with  interest  and  costs,  and  the  court  may  order  it 
corrected  so  as  thus  to  read.    Hardin  vs,  Johnston,  522. 

10.  Action  by  widow  for  homicide  of  husband,  failure  to  allege  crim- 
inal proflecution  is  amendable.     Weekes  «f.  CotHngham,  569. 

ANCIENT  DOCUMENTS.    See  Deeds,  (^«. 

APPEALS.    See  Certiorari,  1,  2. 
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ARBITRAMENT  AND  AWARD. 

1.  Evidence  conflicting,  award  allowed  to  stand.     Coflrr  m.  SmiKk, 

861. 

2.  Party  taking  and  enjoying  large  benefits  from  award,  cannot  sub- 

sequently object  thereto  on  ground  that  agent  had  no  author- 
ity to  bind  him  by  submission.  Perry,  iidnutmtrcttor,  v$.  MuHi- 
gan,  479. 

ATTACHMENT  FOR  CONTEMPT.     See  Oantempt,  Attachment  fir. 

ATTACHMENTS. 

I.  Affidavit  for  attachment  need  not  disclose  that  defendant  is  a  cor. 

poration.  Residence  beyond  this  state  implies  that  debtor  is 
not  a  domestic  corporation.    Mies.  Cent,  JR.  B,  Co,  m.  Plant,  167. 

2.  Not  until  after  there  has  been  rendered  such  final  judgment  as 
the  law  provides  for,  is  it  too  late  to  appear  and  plead.  Kim- 
biU  M.  Ifieol  (t  Davidson,  176. 

8.  The  plaintiff  cannot,  by  amending  the  judgment  while  the  plea  is 
in,  avoid  having  it  tried  and  disposed  of.    Ibid, 

4.  Sheriff,  in  entry,  states  that  copy  of  levy  was  served  on  claim- 

ant; such  statement  inadmissible  to  bind  latter,  as  the  law  does 
not  require  such  notice  to  be  given.  Ouemeey,  Bartram  d 
Hendrix  vs.  Beeves,  290. 

5.  Claimant  of  property  levied  on  under  judgment  founded  on  at- 

tachment, cannot,  on  trial  of  claim,  traverse  ground  on  which 
attachment  issued.    Smith  vs.  Wilson,  822. 

6.  Attachments  in  justice  courts  and  in  county  courts  in  cases  with- 

in jurisdiction  of  former,  no  declaration  need  be  filed.    Ihid, 

7.  Judgment  in  attachment,  to  authorize,  declaration  must  allege 

that  defendant's  property  has  been  attached,  and,  instead  of 
praying  process,  should  ask  judgment  for  the  sale  thereof,  etc 
Mehring  vs.  Charles,  877 

8.  No  issuable  defense  on  oath  filed,  judgment  rendered  by  court 

where  attachment  is  based  on  debt  due  by  contract.    Ibid, 

9.  Solvency  of  surety  is  primarily  for  consideration  of  officer  issu- 

ing attachment,  and  not  for  superior  court  on  trial  of  cause. 
Perry,  administrator,  vs.  MuUigan,  479. 

10.  Declaration  in  attachment  amendable  by  changing  venue.    Ibid. 

II.  Delivery  to  carrier  is  delivery  to  consignees,  but  not  to  third  per- 

son, though  proceeds  of  cotton  were  intended  for  his  benefit; 
therefore  attachment  takes  precedence.  Bsdd  A  Co,  vs.  Bur- 
rus  &  WiUiams,  574. 

ATTORNEY  AND  CLIENT. 

1.  Privilege  of  attorney  to  be  exempt  from  examination  as  to  facts 
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which  came  to  hiB  knowledge  in  his  professional  capacity. 
Baefit  v$.  Moore  et  cU.,  94. 

2.  Answer  of  attorney  to  rule  for  failure  to  pay  over  money  collected 

is  traversable,  and  traverse  is  to  be  tried  by  a  jury.  Smith  ts. 
Bush,  121. 

3.  Client  has  option  to  enforce  rule  by  attachment  or  by  fl,  fa.    Ibid, 

4.  Settlement  of  suit  without  knowledge  of  counsel  for  plaintift, 

whose  fees  were  to  be  a  certain  proportion  of  the  recovery,  does 
not  defeat  right  of  counsel  to  prosecute  same  to  a  termination, 
in  order  to  fix  and  recover  fees.  Coleman  dt  News&me  vs,  Ryan, 
182. 

5.  Value  of  services  performed  irrelevant.    Ibid, 

6.  Answer  of  attorney  to  rule  not  evidence  for  him  except  so  far  as 

responsive.  He  cannot  discharge  himself  by  setting  up  con- 
tract with  client,  appropriating  claim  upon  which  collection  was 
made  to  indebtedness  to  him,  which  would  otherwise  be  barred 
by  act  of  1869,  especially  where  other  party  to  such  contract  is 
dead.    Foster  vs,  Beid  et  al.,  221. 

7.  Intestate,  in  consideration  that  attorney  would  pay  over  certain 

moneys  collected,  including  commissions,  agreed  that  he  should 
have  all  of  his  fees  paid  out  of  a  certain  other  note  and  account 
when  collected.  The  facts  make  an  equitable  assignment  of 
the  note  and  account,  and  he  can  set  off  fees  against  rule  by 
administrator,  though  collection  was  not  made  until  after  ad. 
ministration.     Whitehead  vs.  Fitzpatriek,  adm*r,  348. 

8.  Court  has  no  power  to  compel  counsel  to  disclose,  on  oath,  that 

he  has  in  court  one  of  his  client's  title  papers,  and  to  produce 
it  to  be  used  for  opposite  party;  especially  where  notice  to  pro- 
duce has  not  been  previously  given.  Dover  et  al.,  vs.  HarreU, 
executor,  672. 

BAIL. 

1.  Recognizance  cannot  be  forfeited  where  state  has  defendant  in 

her  own  custody,  under  sentence  from  one  of  her  courts.  Buf- 
fington  vs.  Smith,  gov,,  341. 

2.  Notary  may  take  affidavit  to  hold  to  bail,  and  no  seal  is  neces. 

sary.    Jowers  vs.  Blarutys,  379. 

8.  Oral  motion  to  dismiss  bail  element  in  action  of  trover,  not  in 
order  while  trial  of  main  case  is  proceeding,  especially  if 
ground  of  motion  is  not  verified  by  the  record  itself,  but  re- 
quires extensive  evidence  to  establish  it.    Ibid. 

BAILMENT8.    See  Banks,  2-4. 
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BANKS. 

1.  Receipt  of  bank  check  is  not  payment  of  antecedent  debt  until 

it  is  itself  paid.     Phillips  m.  BuUard,  256. 

2.  By  habitually  receiving  special  deposits  to  be  kept  for  mere  ac- 

commodation, national  bank  incurs  liability  for  gross  negli- 
gence.    Cfiat,  Nat.  Bank  w.  Schley,  guardian,  369. 

3.  Special  deposit  withdrawn  by  person  having  authority,  though 

bank  acted  without  knowledge  of  that  fact,  not  liable  to  an- 
swer for.    Ibid. 

4.  Where  deposit  consists  ot  stocks  and  bonds,  written  authority 

indorsed  on  certificate,  to  pay  out  the  dividends  and  coupons, 
no  authority  to  surrender  stocks  and  bonds.    Ibid. 

5.  Where  bank-notes  have  been  sued  upon  in  due  time,  and  judg- 

ments thereon  recovered,  bill  to  bring  in  equitable  assets  is  not 
governed  by  the  limitation  applicable,  if  the  bank-notes,  in- 
stead of  the  judgments,  were  the  foundation  of  the  bill.  Cherry 
et  al.  M.  Lanuir  et  at,  541. 

BANKRUPT. 

1.  Discharge  not  relieve  property  from  lien  of  judgment  not  proved. 

Dorsey  9S.  Mumpford,  119. 

2.  Bond  for  title,  and  holder's  interest  in  land  to  which  it  relates, 

pass  to  assignee.  After  assignee  has  disposed  of  land  to  ob- 
ligor, though  done  illegally,  fraudulently  and  without  consid- 
eration, bankrupt  cannot  reclaim  it  by  bill  in  state  court,  and 
have  a  conveyance  decreed  to  himself,  or  damages  awarded 
for  breach  of  bond.    Bmiih  w.  Bameelfyet  al.,  529. 

3.  Discharge  no  answer  to  foreclosure  of  mortgage  where  it  does  not 

appear  that  mortgagee  has  lost  his  lien  by  having  proved  his 
debt.    Price  V9.  Amee,  604. 

BASTARDY.    Bee  CnminaX  Law,  20-27. 

CASES  CITED.    (The  page  shows  where  cited.) 

Adams  w.  Guerard  etal, a9th  Ga.  R,  126 

Addison,  adm'x.  w.  Christy  &  Co 49fch  "  279 

Aiken  w.  Cato 28d  "  482 

Allen,  adm'r,  m.  Woodward,  ex'x,  etal. 50th  "  858 

Anderson  w.  Beard .54th  **  412 

Andrews  w.  Murphy  etal 12th  "  698 

Armistead  w.  McOuire 46th  "  672 

Atlanta  &  Richmond  A.  L.  R'y  Co.  w.  OampbeU.  .56tb  "  114 

Atlanta  &  Richmond  A.  L.  R'y  Co.  ve.  Campbell.  .66th  "  489 

Atlanta  w.  Grant,  Alexander  &  Co 57th  "  819 

Austin  w.  Markham 44th  "  177 

Bailey  w.  State 26th  ** 
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Bartlett  c«.  Russell 4l8t  Ga.  R  451 

Beavors,  ex'r,  vs,  Wynn  et  al.,  adm'rs 9th  "  822 

Bell  w.  Hanks :66th  "  279 

Bennett  w.  Williams 46th  "  119 

Beverly  M.  Burke 9th  "  180 

Billingslea  f».  State 66th  "  82 

Bishopiw.  Banford,  adm'r 16th  "  149 

Black  M.  Rawson 49th  "  279 

Booher  m.  Worrill 67th  "  288 

Boston  &  Gunby  m.  Cummins 16th  "  461 

Boyd  w.  Lofton  etdl. 84th  "  888 

Brooks  et  al.  vs.  Rooney  et  al, 11th  "  458 

Brown  w.  Wells 44th  "  888 

Bryan  «.  Ponder 23d  *•  446 

Brysonw.  Chisohn 66th  "  112 

Butts  «.  Cuthbertson 6th  "  412 

Buttsw.  Cuthbertson 6th  "  661 

BjTne  vt.  Doughty 18th  "  667 

Calloway  w.  West  stal 66th  "  279 

Campbell  «.  A.  &  R.  A.  L.  R'y  Co 68d  "  114 

CarithersM.  Venable 52d  "  176 

Carhart  et  cU,  vs.  Vann 46th  "  462 

Carrugiw.  Atl.  F.  Ins.  Co 40th  "  266 

Castellaw  f».  Guihnartin 64th  "  808 

Castleberry  vs.  Scandrett 20th  "  118 

Central  R  R.  &  B'k'g  Co.  vs.  Wood 6l8t  "  572 

Chandler  vs.  Johnson  etcU. 89th  "  203 

Cheeverw.  Hora 22d  "  280 

Choice  vs.  State 8l8t  "  297 

Choice  vs.  State 8l8t  "  800 

City  Fire  Ins.  Co.  w.  Carrugi 4l8t  "  266 

City  of  Atlanta  vs.  Perdue 53d  "  239 

Cloud  &  Shackleford  vs.  Dupree 28th  "  237 

Cogswell  M.  State 49th  "  46 

Cohen  M.  Myers  «« o^ 42d  "  68 

Colquitt  et  al  vs.  Howard 11th  "  819 

Colquitt  vs.  Thomas  etal 8th  "  46 

Conner  vs.  State 25th  "  888 

Cook  vs.  State 11th  "  46 

Couch  vs.  State 28th  "  647 

Culbreath  w.  Culbreath 7th  "  126 

Cumming  M.  Clegg. 52d  "  604 

Cutcher  vs.  Jones,  adm'r 41st  "  672 

Dawson  vs.  Callaway 18th  "  482 

DeSaulles  &  Co.  iw.  Leake 56th  "  46 

DeSaulles  &  Co.  vs,  Leake 56th  "  568 

41 


Dudley  tn.  Porter 16th  Ga.  B.  «> 

EdmoDdson  «t -ux.  u.  Djaon 2d     *'        ^ 
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Kenan 0^0^.  v».  Kingetal 2d  Ga.  R  450 

Klngetalvs,  King  et al, 49tli  "  154 

Lake  v«.  Hardee  etal 56th  "  91 

Lake  vs,  Hardee  etal 55th  "  807 

Latine  v«.  Clementfi,  adm'r 8d  "  168 

Lester  et  al.,  adm'rs,  et  cU,  V8.  Mathews 56th  "  404 

Livingston  tw.  Livingston 24th  "  285 

Logan,  trustee,  t».  Goodall,  executor,  etal 42d  "  261 

Longvtf.  SUte S8th  "  265 

Lowery  va,  Davidson  et  al,  executors 44th  "  126 

Lunday^tt^.  v«.  Thomas  etaX, 26th  *'  482 

Mac.  &  Aug.  R.  R.  Co.  w.  Mays 49th  "  469 

Mac.  &  Aug.  R.  Co.  va,  Vason  et  al,,  executors. . . .  52d  "  548 

Mahone  vs.  Perkinson 85th  "  177 

Markham  t7«.  Atlanta 28d  "  597 

Matthews  et  al,  vs.  Castleberry,  adm*x 48d  **  589 

Maxwell  w.  Harrison 8th  "  287 

May  et  al.  va,  Qoodwin 27th  '*  458 

Mayor,  etc.,  of  Griffin  va,  Inman,  Swann  &  Co...  .57th  "  586 

McCamy  r«.  Higdon 50th  "  888 

McK&jetaL  va.  Kendncketal 44th  "  594 

McLaren  vs.  McCarty,  executor 58d  "  279 

McMath  v#.  State 55th  '*  388 

Mellw*.  Mooney 80th  "  570 

MiUer  va.  Hurt 12th  "  260 

Mitchell  v».  City  of  Rome ...49th  "  271 

Mitchell  t;«.  SUte. 22d  "  46 

Molyneaux  0<  a/,  va.  Collier 18th  ''  258 

Monroe  t75.  State 5th  "  46 

Moore  w.  Carroll 54th  "  149 

Moore  va,  Morris 26th  ' '  446 

Moravian  Sem, ,  etc. ,  va.  Atwood  et  al. ,  adm'rs. . . .  50th  "  149 

Mordecai  t».  Stewart 87th  "  168 

Murphy  va.  Justices,  etc 11th  *'  228 

Nat.  Bank  of  Aug.  va.  So.  Por.  M'f 'g  Co.  etal..  .55th  "  190 

Nisbet «« aZ.  w.  Walker   4th  "  168 

Ozmore  va.  Head  &  Eiddoo 53d  "  572 

Pare  va.  Mahone 82d  i*  149 

Parker,  ex'x,  v#.  Jones  e<  a/ 57th  '*  594 

Parker  va.  State 34th  "  841 

Parsons  et  al  «#.  Atlanta  University 44th  "  184 

Pendergrast  et  al.  ta.  GuUatt  etal 10th  "  261 

Persons  iw.Jones»....i.^....i 12th  "  196 

PhilUps  w.  PhUlips. 89th  "  226 

Phillips  Mi. State » 56th  "  82 

PhUlips va.  Weesonetali 16th  "  402 
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Pope  w.  SolomoiiB  «( oi 86lh  Ga.  R  IW 

RadcliSo  &  Lamb  m.  Vamer  &  Ellington Seth     *  *       4K 

Ray,  adm'r,  m.  DennU 6th     "       85" 

RaytM.  Suie ISth     "      !» 

Ray  M.  Stale ""'      "       ™ 

Reed  &,  Daniel  m.  Gallaher 

Reynolds  M.  State 

RobiDson,  giiardlan,  m.  Cooper . 

Robinson  m.  McDonald 

Robinson  vt.  McDonald 

Rome  R.  R.  Co.  M.  BulUvon,  Cat 

Roseberry  M,  Rosebeiry 

Ross,  adm'r,  m.  Edwards,  adm'x. 

Ro8s&  Co.  M.  Wright 

Royall  M.  Lesaee  of  Lisle  etal... 

Royston  et  at.  b«.  Royston 

ScboBeld  a.  HcNsught , 

Sctaoflcld  M.  McNaugbt 

Scbno.  R.  and  D.  R.  R.  Co.  n.  E 

Benell  M.  Smith 

Sharped  Kennedy 

Simmons  w.  Mosely,  adm'r 

Sims  M.  Perrill,  adm'r. 

Blade  ■».  Nelson. 

Smith  M.  Cox 

Smith  EH,  Thompaoa  

Sneedctof  u.  Wiggins  «(al 

Solomon  el  al  tt.  Hinton  et  al . . . 
Southern  Life  Ins.  Co.t«.  WQkIn 
Southern  Life  Ina.  Ca  «*.  Wilkii 

Spears  m.  State 

Spier  w.  Lambdtn 

Stallinga,  executor,  m.  Ivey,  adn 

Stuuper  «(  of  n.  Qriffln 

Slepheua  m.  Tncksr,  adm'r 

Stephens  wl  Tucker,  adm'r  , . . 

Stephens  u.  State 

Stephen  ML  State 

8to*all  M.  Hatreton 

Sutton,  adm'r,  •■.  Howard  et  at. . 

Tmtet**  Rankin..., 

Taylor,  adm'r  w.  Jacoway 

Thomas  w.  State 

Thompwm  i».  C.  R  R  and  Efg 
Thompson  m.  Fischesser etal... 
Thweatt  et  of  «.  Qammell  et  al. . 
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Traynham  M.  Perry  &  Denton 57th  Ga.  R.  604 

Tucker  et  al  v»,  Adam&etal 14th  "  25 

Tucker  «f.  Bute 57th  "  841 

Twiggs  «<  o/L  w.  Chambers. 56th  "  185 

Union  Br.  R.  R,  Co.  m.  E.  T.  Va.  and  Ga.  R.  R.  Co.  14th  "  526 

Vason  M.  City  of  Augusta 88th  "  207 

Walker  iw.  State 5th  "  191 

Walker  M.  State 5th  "  198 

Wallace  w.  Tumlin  &  Stegall 42d  "  571 

Walls  et  al  V9.  Smith  etal 19th  "  592 

Warmock  tw.  State 5«th  "  226 

Waters  M.  State 58d  "  81 

Watkins  w.  Woolfolk 5th  "  594 

Watson  fw.  Halstead,  Taylor  &  Co 9th  "  556 

Watts  et  al  w.  Smith  etal 19th  "  354 

Webbfw.  Wynn,  executor 36th  "  509 

Westbrook  vs.  Davis 48th  **  541 

Western  and  Atlantic  R.  R.  Co.  vs.  Adams 55th  "  490 

Western  and  Atlantic  R  R  Co.  vs.  Camp 63d  "  572 

Wiley,  Parish  &  Co.  et  ai.  vs.  Smith  et  al.,  trustees.    8d  "  25 

Wiley.  Parish  &  Co.  et  al.  vs.  Smith  et  al.,  trustees.    3d  "  260 

Wilhelms  «w.  Noble  Bros.  &  Co 86th  "  408 

Williams  &  Co.  w.  Terrell 54th  "  161 

Williams,  executor,  et  al.  vs.  Atwood  etal. 52d  **  282 

Williams  w.  State 3d  "  492 

Williams  M.  Waters 36th  "  571 

Williamson  t».  Wardlaw 46th  "  149 

Wilson  &  Co.  vs.  Sprague  Mowing  Machine  Co. .  .65th  "  168 

Wilson  vs.  State 55th  "  82 

Wimberly  vs.  Bryan 55th  "  196 

Worrmetal.  vs.  Coker 56th  "  168 

Worthan  w.  Brewster 30th  "  364 

Wright  vs.  Shorter 56th  "  66 

Wynn  vs.  Booker  et  al,  executors 22d  *'  149 

CERTIORARI. 

1.  Amount  claimed  in  suit  in  justice  court  over  $50.00,  remedy 

against  Judgment  is  by  appeal  and  not  by  certiorari ;  especially 
when  questions  of  fact  are  involved.  MeDanald  vs.  Dickens  et 
al.,  77. 

2.  Not  competent  for  either  party,  when  case  is  in  superior  court,  to 

write  oflP  from  claim  amount  sufficient  to  reduce  it  below  $60.00, 
for  purpose  of  giving  that  court  ] urisdiction  by  certiorari.  Ibid. 
8.  Errors  complained  of  questions  of  law,  superior  court  should  make 
final  decision.  Hallet,  8$a/ver  d  Burbank  vs.  Blain  &  Harris  et 
al.,  142. 
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4.  Where  petition  was  sanctioned  and  filed,  but  clerk  failed  to  issue 

writ  returnable  to  next  term,  no  error  in  passing  order  at  such 
term  that  clerk  issue  writ,  etc.    Mitchell  m.  Simmana^  166. 

5.  Where  possessory  warrant  was  sued  out  by  member  of  firm  as  an 

individual,  and  defendant  carried  the  case  to  superior  court  bj 
certiorari,  making  the  firm  a  party  thereto  in  place  of  the  real 
plaintiff  in  the  warrant,  there  can  be  no  correction  of  any  error 
complained  of.     McOUUn  m.  TJu  Cherokee  Iran  Co.,  238. 

6.  Superior  court  cannot  order  defendant  to  deliver  property  to  ad- 

versary without  requiring' bond  as  condition  precedent.    Ibid, 

7.  No  legal  principle  involved.  Judgment  of  superior  court  on  facts 

not  interfered  with,  unless  palpably  erroneous.  Oimint  «. 
Daniel,  456  /  Pwryear  vs,  Clemente,  605. 

8.  Certiorari  not  filed,  nor  ever  in  the  clerk's  office,  though  sanc- 

tioned, is  not  an  officer  paper  so  as  to  be  established  by  copj 
instanter.     Lovelady  vs  HoekeiihuU,  469. 

CHARGE  OF  COURT. 

1.  Should  not  intimate,  by  word  or  manner,  judge's  impression  of 

facts.    HayeB  «9.  State,  85. 

2.  Error  to  speak  of  person  killed  as  a  "  victim."    Ibid. 

8.  Error  to  charge  that  prisoner  is  "guilty  of  murder,"  if  certain 
facts  are  not  true.    Ibid. 

4.  Argumentative,  charge  should  not  be.    Ibid. 

5.  Court  need  not  read  to  jury  any  portion  of  book  handed  to  it  for 

that  purpose.    Hbueer  tw.  State,  78. 

6.  After  full  opportunity,  coupled  with  request  from  chancellor,  to 

suggest  questions  for  submission  to  jury,  counsel  complaining 
of  verdict  because  of  omission  of  some,  ought  to  explain  why 
they  were  not  suggested  in  time.     Vieage  vs.  McKellar  et  oL ,  140. 

7.  Charge  as  to  power  of  jury  to  recommend  that  defendant  be  im- 

prisoned for  life,  if  they  found  him  guilty  on  circumstantial 
evidence.  The  jury  found  him  guilty  and  recommended  him 
to  mercy.  The  court  sentenced  him  to  be  hung.  There  was 
no  circumstantial  evidence  in  the  case:  Held,  that  the  charge 
was  based  entirely  upon  an  assumed  state  of  facts,  calculated 
to  mislead,  and,  therefore,  manifestly  erroneous.  Begtilar  w. 
State,  264. 

8.  Requests  which  are  verbose,  confused  and  calculated  to  mislead 

the  jury,  should  not  be  given  in  charge.    Brinkleyea.  State,  296. 

9.  Jury  may  be  instructed  that  if  they  find  from  the  evidence,  be- 

yond a  reasonable  doubt,  that  all  the  allegations  in  the  indict- 
ment are  true,  they  should  find  defendant  guilty.  I^naman 
w.  StaXe,  886. 
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10.  Inappropriate  to  charge  jury  that  they  are  to  determine  what  is 

in  evidence,  or  that  it  is  for  them  to  settle  what  is  in  evidence. 
Chat.  Nat  Bank  v$.  Schley,  guardian,  369. 

11.  Presumed  to  have  covered  principles  applicable,  charge  not  set 

forth  will  be.     Mobile  Fire  Dept.  Ins,  Co,  vs.  JdiUer,  420. 

12.  When  it  has  been  already  charged  that  the  legal  consequence  of 

certain  facts  would  be  to  relieve  the  surety,  the  proposition 
need  not  be  repeated  with  needless  variations.  Vason  et  al.  vs. 
BeaU,  trustee,  500. 

13.  When  it  was  charged  that  an  offer  to  pay,  with  possession  of  the 

money,  was  sufficient,  the  implication  is  that  production  of  the 
money  was  unnecessary.    Ibid. 

14.  Error  to  assume  state  of  facts  not  proven.     Brandon,  adm*r,  et  al, 

vs.  Howe,  admW,  586. 

15.  On  trial  for  larceny,  charge  should  not  assume,  or  seem  to  assume, 

that  the  transaction  was  criminal,  or  that  the  prisoner's  partici- 
pation in  it  was  wrongful  and  fraudulent.    Minor  vs.  State,  551. 

16.  What  is  admitted,  and  what  is  contended  for,  may  be  stated  in 

charging  jury.  Admissions  and  positions  presumed  correctly 
recited  if  nothing  appears  to  contrary.  Weekes  vs.  Cotting- 
ham,  559. 

17.  Charge  outside  of  issue  made  by  pleadings,  which  might  have  mis- 

led jury,  ground  for  new  trial.  Mayor,  etc.,  of  Maeon  vs.  Hill, 
595. 

18.  Refusal  of  requests  to  charge,  not  cause  for  new  trial,  where 

charge  given  was  reasonably  full  and  substantially  correct,  and 
where  the  verdict  is  clearly  warranted  by  the  evidence.  Jordan 
di  Comer  vs.  West,  606. 

CLAIMS. 

1.  Variance  between  name  by  which  defendant  is  sued  and  judg- 

ment is  rendered  against  him,  and  that  set  forth  in  fl.  fa. ,  claim- 
ant may  take  advantage  of.  Bratffard,  trustee,  vs.  Water  Lot 
Co.  of  Col.  etal,  280. 

2.  Title  of  claimant  consisted  of  bond  from  defendant,  proof  that  no 

money  was  ever  paid  thereon,  and  that  no  prescription  had 
ripened  ;  whilst  title  was  shown  in  defendant  before  he  con- 
veyed, and  jury  found  for  former,  new  trial  was  properly  or- 
dered. Davis  vs.  Morgan,  294. 
8.  Release  of  property  for  value  by  plaintiff  in  fi.  fa.  before  purchase 
by  claimant  from  defendant  of  other  property,  not  discharge 
property  so  purchased  from  lien  of  judgment.  Tucker  vs.  Cor- 
nog,  executor,  448. 
4.  Bond  with  security  taken  by  claimant  to  save  purchase  harmless 
from  lien  of  judgment,  admissible.    Ibid. 
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5.  That  clatmant  took  deed  from  wife  as  well  as  hasbaiKl,  under 

Bucb  circumstances  as  sale  of  homestead,  with  consrait  of  ordi- 
miry,  without  more,  not  affect  result  of  case.    IbuL 

6.  Tax  books  showing  return  of  property  by  defendant  whilst  in  pos- 

session, and  failure  on  part  of  claimant  to  return  any  property, 
admissible  for  plaintiff.    Smith  vs.  Haire,  trustee,  4M. 

7.  Declarations  or  acts  of  debtor  f avcH^ble  to  his  own  title,  made  or 

done  after  claimant's  alleged  title  accrued,  and  after  debtor  had 
parted  with  possession  by  shipping  to  claimant,  inadmissible  to 
rebut  claimant's  title  by  {Airchase  prior  to  levy  of  attachment 
IlritL 

6.  Omission  of  claimant  to  move  to  dismiss  lervy  on  conelaaion  of 
plaintiff's  evidence,  no  admission  that  prima  fade  case  is  made 
out;  yet,  when  at  the  close  of  all  the  evidence,  claimant  con- 
tends for  the  conclusion  in  argument,  and  obtiiins  it,  he  is 
estopped  from  denying  that  the  onus  has  been  shifted.    Ibid. 

9.  Possession  by  tenant  is  possession  of  defendant  iafi.  fa.,  and  proof 
thereof  since  judgment  casts  onus  on  claimant.  Kieer  va.  MU- 
for,  509. 

10.  Whilst  a  judgment  and  eviction  in  ejectment  by  the  defendant  in 

fi.  fa,  against  the  possessor  of  land,  is  no  evidence  against  the 
claimant  to  show  title  thereto,  yet  its  admission  merely  to 
show  how  the  tenant  came  to  hold  under  defendant,  was  not 
objectionable.    Ibid. 

11.  Possession  of  land  with  bond  for  titles,  conditioned  on  the  pay- 

ment of  a  note  received  by  the  mak^  and  indorsed  by  the 
payee,  of  the  bond,  not  constitute  perfect  equity  until  note  is 
{Mid,  even  if  it  was  held  by  the  maker  until  barred  by  the 
statute.    Ibid. 

12.  YThen,  on  trial  of  claim  involving  land  divided  by  county  line, 

it  appears  from  the  plaintiff's  evidence  that  all  the  proceedings 
have  been  in  the  wrong  jurisdiction,  court  should  order  levy 
dismissed;  if  such  facts  appear  from  claimant's  testimony,  the 
verdict  should  be  for  the  latter.     FamJbnmgh  vs.  Amis,  519. 

13.  Alias  or  copy  ^.  fa.,  established  or  issued  by  clerk,  by  judgment 

of  court,  in  1867,  levied  in  1868,  and  the  property  claimed;  in 
1874,  a  motion  was  made  by  claimant,  with  defendant  joined 
as  a  party,  to  quAsh  fi.  fa.  because  in  name  of  deceased  plain' 
tiff,  and  the  executor  was  not  made  a  party  to  the  judgment: 
Meld,  that  the  motion  came  too  late.  MUner  et  al.  vs.  Akin, 
eaoecutor,  555. 

14.  Thejf!./(i.,  thou^  called  an  alias,  and  though  dated  at  different 

time  from  original,  and  signed  by  different  clerk,  is.  in  effect,  a 
copy,  and  may  be  established  by  order  of  the  judge  aa  a  copy. 
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and  ifisue,  on  motion  of  the  executor,  in  name  of  testator. 
Ibid, 

16.  Bill  of  exceptions  by  claimant,  but  supported  by  no  record  ap- 
propriate to  claim  case,  reversal  impracticable.  Harnett  V8. 
MorriB,  604. 

CONFEDERATE  STATES. 

1.  Confederacy,  in  1862,  if  not  a  dejure,  was  a  defaeio  government, 

dominant  in  Greorgia,  to  which  any  citizen  could  sell  lands  and 
pass  the  title.  Atkinson  et*al,  va.  Central  Oa.  Aff,  dt  Man. 
Co.,  227. 

2.  When  Georgia  was  overpowered  in  1865,  and  such  lands  passed 

into  the  hands  of  the  United  States  by  conquest,  the  title 
thereto  passed  into  the  government  of  the  United  States.    Ibid. 

CONQUEST.    Bee  Cor^ederate  States,  2. 

CONSTITUTIONAL  LAW. 

1.  "Civil  cases  founded  on  contract;"  words  in  constitution  refer  to 

cases  at  law  only.    Ifumes  et  ux.  vs.  Tirdey,  executor,  457. 

2.  Where  the  creation  of  a  certain  oflfice  by  the  general  assembly  is 

provided  for  in  the  constitution,  and  such  oflfice  is  created 
with  the  provision  that  the  oflScer  "shall  be  appointed  and 
commissioned  by  the  governor  of  said  state  fur  a  period  of 
four  years,"  the  ofl9ce  did  not  expire  at  the  expiration  of  such 
term,  but  the  appointee  held  over  until  his  successor  was  qual- 
fled.      Walker  ei  al.,  commissioners,  va.  FerriU,  ordinary,  512. 

CONTEMPT,  ATTACHMENT  FOR. 

1.  Attachment  does  not  lie  to  enforce  payment  of  amount  found  to 

be  due  ward  by  guardian  in  settlement  before  the  ordinary. 
Barrow  vs.  Gilbert,  70. 

2.  Fact  that  guardian  holds  property  which  has  been  set  apart  as 

homestead,  not  alter  principle.   Ibid. 

8.  Answer  of  attorney  to  rule  for  failure  to  pay  over  money  col- 
lected is  traversable,  and  traverse  is  to  be  tried  by  jury.  Smith 
va.  Bush,  12t. 

4.  Client  has  option  to  enforce  rule  by  attachment  or  by  fl.  fa.  Ibid. 

5.  After  afllrmance  as  to  imprisonment  ordered,  and  the  terms  pre- 

scribed for  avoiding  imprisonment,  the  terms  will  not,  before 
commencement  of  imprisonment,  be  changed  because  the  party 
is  unable  to  comply,  unless  inablity  arose  since  order  was 
passed.     Thweatt  et  al.  vs.  Kiddoo,  Judge,  800. 
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6.  Matters  urged  in  denial  or  excuse  of  a  contempt,  and,  on  writ  of 
error,  held  insufficient,  cannot  be  set  up  afterwards  as  purging 
contempt,  before  any  of  the  imprisonment  has  been  suffered. 
Refusal  to  sign  second  bill  of  exceptions  proper.    Ibid. 

CONTINUANCE. 

1.  Refusal  proper  where  defendant  failed  to  state  that  witness  was 

not  absent  by  his  permission,  or  that  he  expected  to  l>e  able  to 
procure  his  testimony,  etc.     Carr  vs.  IHckson,  adm*r,  144. 

2.  Witness  residing  in  adjoining  county,  and  sufficient  time  having 

elapsed  to  have  taken  out  interrogatories,  continuance  prop- 
erly refused.  Boyd  V8.  McFarlin,  206. 
8.  Motion  for  continuance  based  on  want  of  mental  capacity  in  de- 
fendant to  take  necessary  steps  to  defend  suit,  the  evidence  as 
to  which  was  conflicting,  discretion  of  court  not  controlled. 
Murray  va.  Phinity  dk  Co,,  398. 

4  When  criminal  case  has  been  continued  on  account  of  absence 
of  two  witnesses,  not  necessarily  error  to  refuse  second  contin- 
uance on  same  ground,  especially  if  it  appear  that  both  wit- 
nesses have  gone  beyond  jurisdiction  of  court.  Johnton  t». 
State,  401. 

5.  Motion  based  on  inability  to  prepare  defense  on  account  of  con- 
finement in  jail,  and  prohibition  of  access  to  defendant's  coun- 
sel, and  on  account  of  the  absence  of  material  witnesses,  and 
counter-showing  demonstrated  that  the  first  two  grounds  were 
untrue,  and  the  court  had  the  absent  witnesses  brought  to  the 
trial,  properly  overruled.    Stewart  vs.  State,  577. 

6.  Discretion  in  refusing  continuance  not  controlled  unless  abused. 
Lipacamb  vs.  State,  608. 

CONTRACTS. 

1.  Where  one  partner  is  to  furnish  houses  and  fixtures,  and  the  other 

to  devote  his  time  etc.,  to  storage  of  cotton,  contract  not  vio- 
lated by  latter  if  he,  when  houses  are  full  and  more  not  pro- 
vided, builds  and  stores  for  himself,  not  neglecting  firm  bosi- 
ness.    PameU  w.  Bobinson,  adm*r,  26. 

2.  Where  assignor  of  order  for  money  agreed,  if  not  paid  by  party 

to  whom  addressed  in  a  certain  time,  to  pay  its  face  value, 
notice  to  assignor  of  non-payment  at  such  time  not  necessary 
to  recovery  by  assignee.  OammeU  m.  ParrtMnore,  64. 

8.  Evidence  of  change  in  value  of  order  between  specified  time  and 
notice  of  non-payment  to  assignor,  properly  rejected.    /MtJ. 

i.  Assignee  entitled  to  interest  from  time  specified  for  payment. 
Ibid. 


INDEX.  646 


5.  Ignarantia  UgU  neminem  exetueU.  Jenkins  m.  The  German  Luiher- 

an  Cong,  of  Bfflngham  county,  125. 

6.  Mistake  of  law,  unless  brought  about  by  opposite  party,  not 

vitiate  contract.    IHd. 

7.  Debt  barred  by  statute  sufficient  consideration  for  new  promise. 

Ibid 

8.  Consideration  of  former  indebtedness  sufficient  to  support  mort- 

gage to  secure  same  in  contest  between  parties  thereto.  Usiwi 
ds  Jones  et  al.  vs    Wilder,  178. 

9.  Agreement  that  telegraph  company  shall  not  be  liable  for  errors 

or  delays  in  transmission  or  delivery,  or  for  non-delivery,  not 
relieve  it  from  liability  for  gross  negligence.  West.  U.  Tel.  Co, 
vs.  Fontaine,  488. 

10.  Agreement  to  retire  from  business  of  purchasing  green  hides, 

etc.,  in  the  SavannisJi  market,  for  a  certain  consideration,  is 
not  an  illegal  contract  as  being  in  general  restraint  of  trade. 
Ooodman  et  al.  vs.  Hendersan,  567. 

11.  The  words,   "in  the  Savannah  market,"  being  in  dispute  and 

ambiguous,  parol  evidence  was  admissible  to  explain  their 
true  sense  as  ordinarily  used  in  Savannah.    Ihid. 

12.  Bonds  having  many  years  to  run,  but  issued  with  indorsement 

thereon  that,  in  case  default  be  made  in  paying  any  of  the  in- 
terest coupons  at  maturity,  then  the  principal  should  mature, 
are  legally  due  whenever  such  default  occurs.  Mayor  etc.  of 
Ghriffln,  vs.  City  Bank  of  Macon,  584. 

CORPORATIONS. 

1.  Libelous  publication,  corporation  may  make ;  in  doing  so,  it  must 

act  through  agent.  Acts  of  agent  which  will  charge  corpora- 
tion therewith.     Ths  Howe  Machine  Co.  tw.  8ouder,  64. 

2.  Affidavit  for  attachment  need  not  disclose  that  defendant  is  a  cor- 

poration. Residence  beyond  this  state  implies  that  debtor  is 
not  a  domestic  corporation.  Miss.  Cent  R  R.  Co.  vs.  Plant, 
167. 

8.  Stockholders,  except  when  expressly  authorized  by  statute,  are 
not  allowed  to  plead  and  defend  for  the  corporation,  when  the 
suit  is  against  it,  and  they  are  not  parties  on  the  record.  Black- 
man  et  al.  vs  Gent.  R.  R.  ds  Bk^g  Co.,  189. 

4.  Officer  accepting  and  serving  under  known  by-law  providing  that 
salaries  are  to  be  fixed  by  president  and  directors,  is  to  be  un- 
derstood as  undertaking  the  performance  of  his  duties  for  such 
salary  as  may  be  established  in  a  fair  and  honest  execution  of 
the  by-law.    Eagle  d  Phcmix  Man.  Co.  vs.  Browne,  240. 


0.  Tbe  name  of  s,  corporation  b  of  iu  very  essence,  and  a  change 
of  uftme  in  thefi.  fa.  from  that  bj  which  il  is  sued  and  judg- 
ment entered,  is  a  material  variance.  Bra^ard,  trtutt 
Water  Lot  Co.  et  al.,  S80. 

6.  That  claimant,  a  different  corporation,  owns  majority  of  stock 

in  defendant  inj1./a.,  not  make  it  the  same  party,  soastt 
elude  it  from  making  defeuaes  which  latter  might  have  set  np. 
Ibid. 

7.  Stockholders  cannot  maintain  bill  for  protection  of  corporate  pro- 

perty, without  alleging  refusal  of  corporation  to  act  in  corpor- 
ate  name.  Wart,  tteeuiiyr,  «t  al.  ti>.  Bazemore,  adm'r,  et  at., 
810. 

8.  Majority  in  number  of  original  stoclcholders  may,  while  not  own 

ing  stock  enough  tc  control  corporate  conduct,  maintain  bill  to 
enjoin  corporation  from  opening  a  bridge,  as  a  free-bridge,  and 
ceasing  to  demand  toll;  the  bridge,  and  the  franL-hise  to  use  it 
as  a  public  toll-bridge,  having  been  brought  in  as  a  part  of  the 
capital  stock  at  the  time  of  the  grant  of  chartered  rights.  SatI 
Bom»  Town  Oo.  et  al.  vs.  IfagU  etal.,  474. 
0.  When  stockholders  are  not  numerous,  and  minority  complain  of 
votes  and  motives  of  majority,  and  of  the  corporate  conduct 
consequent  thereon,  not  improper  that  all  the  stockholders,  as 
well  as  (he  corporation,  be  made  parties.     Ibid. 

10.  Court  of  chancery  has  no  authority  to  compel  domestic  corpora- 

tion to  gft  into  foreign  state  and  specifically  execute  contract  by 
opening  ditches,  etc.,  and  on  its  failure  thus  to  perform,  to  en- 
force decree  by  attachment  and  luHiiiRstnition.  Part  Boual  R. 
R.  Co.  v«.  Hammond,  033. 

11.  Where  same  corporation  was  cl 

s'ime  purposes,  it  may  be  reg 
for  the  object  above  apecifiet 

12.  Where  seal  of  corporation  is  sfi 

deuce,  and  the  signatures  ul 
proved,  the  presumplicn  is  tl 
thority.  Bohmon't  Lodge,  JSi 
miautratrii,  547. 

COSTS. 
1.  Under  local  law  of  Houston  coui 
services  in  transcribing  and 
can  be  claimed  by  clerk  unt 
county  commissioDers.  Com 
iw.  CuUar,  cUrt,  181. 
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2.  Larcenj  from  the  house  was  one  of  the  felonies  reduced  to  misde- 
meanors by  act  of  18^,  and,  in  case  of  conriction,  solicitor 
entitled  to  same  costs  as  formerly.  Taylor  v».  Van  Bpps,  wUdtor 
general,  188. 

8.  Where  plaintiff,  after  Terdict^  makes  motion  for  new  trial,  and 
then  dismisses  motion,  he  alone  is  liable  to  officers  of  court  for 
costs.     Ghreer,  clerk,  V8.  Southwestern  B.  B.  Oo,,  2dG. 

COUNTY  COURT.    See  Amendment,  1. 

COUNTY  MATTERS. 

1.  Judge  of  superior  court  has  no  authority  to  appoint  special  officer 

to  capture  escaped  prisoner,  and  to  pass  order,  on  approval  of 
grand  jury  or  otherwise,  that  county  pay  for  such  service,  and 
to  enforce  same  by  mandamus.  Mo/xweU  et  al.,  eoTMmBsioners, 
vs.  Gumming,  384. 

2.  Act  of  1874,  in  respect  to  duties  of  commissioners  who  consoli- 

date returns  of  elections  is  directory,  and  if  any  candidate  be 
injured  by  their  failure  to  discharge  duty,  he  has  an  ample 
common  law  remedy.    Kemp  et  al,,  vs,  Ventulett  et  €U. ,  419. 

COURTS.    Sec  JudgmenU,  3. 

CRIMINAL  LAW. 

1.  Indictment  not  quashed  because  two  of  the  grand  jury  appeared 

in  it  as  Seaborn  Watford  and  John  W.  Stoy,  and  on  the  jury 
list  as  S.  Wadf ord  and  John  W.  Stoy,  Jr.    Edyee  vs.  State.  35. 

2.  Arraignment  need  not  be  repeated  after  mistrial.    Ibid, 

8.  Judge  exhausted  may  suspend  trial  till  next  morning,  though  he 
had  announced  there  would  be  no  stop .    Ilnd^ 

4.  Killing  admitted,  court  may  so  state  to  jury.    Ibid. 

5.  Supreme  court,  reviewing  power  of,  not  alluded  to  in  charge. 

Ibid. 

8.  Simple  trespass  on  property  not  change  murder  to  manslaughter. 
Ibid. 

7.  Charge  that  providing  deadly  weapon  for  purpose  of  killing  is 

evidence  of  malice  not  error,  there  being  evidence  of  such 
preparation.    Ibid. 

8.  Charge  should  not  intimate,  by  words  or  manner,  judge's  im- 

pression of  facts.    Ibid. 

9.  Intention  gathered  from  what  took  place  at  the  killing,  as  well 

as  before  and  after.    Ibid. 

10.  Error  to  speak  of  person  killed  as  a  "  victkn  "  in  chm'ge.    Ibid. 


11.  Error  to  charge  that  priBoner  !■ 
facta  are  not  true.    Ibid. 

la.  Pending  capital  case.  Judge  ihoi 
out  suspending  busioess  till  his 

13.  Ouiltf  and  innocent  alike  entlttei 

14.  Indictment  for  burglary  in  nigl 

fendant  broke  and  entered,  in 
where  valuable  goods  were  stt 
took  and  carried  away  certain 
money,  of  the  personal  goods  ol 
support  conviction.    Honter  v* 

15.  Court  need  not  read  to  Jury  any  i 

Judge  for  that  purpose.    Ibid. 

16.  Circumslantial  testimony,  in  cat 

defendant  committed  offense  t^ 
to  show  that  it  was  Impoaaible 
by  any  one  else.  etc.    Ibid. 

IT.  Testimony  being  that  it  was  the  h 
after  dark,  and  to  return  sometii 
tween  daylight  and  sunrise,  anc 
turned  between  daylight  and  su 
the  Jury  must  look  to  the  proof 
ness  left  at  night,  and  came  the 
that  the  store  was  broken  open, 
to  say  that  it  was  in  the  night,  i 
charged,  at  request  of  defendan 
been  committed,  under  the  evid< 
rise,  then  they  must  acquit.    Ji 

16.  Circumstantial  evidence  neceasarj 
time.    Ibid. 

IB.  Where  facts  on  which  demurrer  a 
were  predicated,  would  not  hai 
meat,  (o  require  grant  of  new  I 
should  disclose  that  they  were 
plea  to  merits.    Daoit  vt.  Stale, 

90.  That  defendant  was  acquitted  of 
mother  of  alleged  bastard,  not  i 
indictment  for  bastardy.    lUd. 

31.  That  defendant  has  bastard,  wbic 
to  county,  and  refuses  to  give  1 
Ocient  lo  warrant  conviction  I 
place  where  it  was  begotten  or 

Sa.  Where  defendant  Is  charged  with 


INDEX.  649 


and  is  convicted,  he  can  be  punished  as  prescribed  in  §4564  of 
Code.    Ibid. 

33.  Whilst  it  would  have  been  better  to  have  indicted  him  for  two 
distinct  offenses,  and  punished  him  for  each  separately,  yet  the 
fact  that  he  was  charged  with  but  one  offense  was  no  ground 
of  acquittal    Ilnd. 

24.  The  mother  may  make  the  affidavit  necessary  to  authorize  the 
warrant  for  the  arrest  of  the  putative  father.    IHd, 

35  Copy  of  affidavit  and  warrant  under  which  defendant  was  ar- 
rested, established  before  magistrate  who  issued  warrant,  orig- 
inal having  been  lost,  admissible.  Magistrate  had  jurisdiction 
to  establish  copy.    Ibid, 

26.  Bastardy,  offense  not  complete  until  defendant  has  failed  or  re- 

fused to  give  security  for  maintenance  and  education  of  child. 
Q-rogan  v$.  State,  196. 

27.  On  arrest,  he  should  be  carried  before  the  Justice,  and  on  his  re- 

fusal to  give  such  security,  he  should  be  bound  ovei  to  appear 
at  court.  Sheriff  has  no  authority  to  take  bond  for  his  appear- 
ance at  court,  especially  out  of  the  county  of  which  he  is  sheriff. 
Ibid, 

28.  Penalties  prescribed  in  §4712  of  the  Code,  for  attempts  to  commit 

offenses,  apply  equally,  whether  indictment  be  under  that  sec- 
tion for  the  attempt,  or  under  some  other  section  for  the  of- 
fense itself,  and  only  the  attempt  be  found.  MUler  V8,  State, 
200. 

29.  The  finding  of  a  minor  offense  operates  as  an  acquittal  of  the 

major  offense  charged,  though  verdict  may  not  expressly  so 
state.    Ibid. 

80.  That  cattle-stealing  may  be  punished  as  misdemeanor,  when  pris- 

oner is  recommended  to  mercy,  does  not  take  it  out  of  the  class 
of  offenses  punishable,  as  a  general  rule,  by  imprisonment  in 
the  penitentiary  for  a  time  not  less  than  two  years.    Ibid. 

81.  Where  deceased,  provoked  by  opprobrious  words  of  defendant, 

advanced  with  pound-weight  in  his  hand,  and  while  near 
enough  to  strike,  and  having  the  other  hand  upon  defendant's 
person,  was  slain,  law  of  justifying  assault,  or  assault  and  bat- 
tery, by  evidence  of  opprobrious  words,  not  involved  on  trial 
for  murder.    Brawn  v»  State,  212. 

82.  Where  defendant  admits  in  statement  that  he  gave  fatal  woimd, 

and  all  the  evidence  is  direct,  and  to  the  same  effect,  and  there 
is  no  testimony  tending  to  show  that  homicide  was  involun- 
tary, neither  the  law  of  circumstantial  evidence,  nor  that  of  in- 
voluntary manslaughter,  has  any  application.    Ibid, 
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38.  Effect  of  threat,  as  evidence,  must  be  detennined  by  jury;  court 
should  express  no  opinion  thereon.    jP\iUan  vi.  State,  224. 

84.  Charge  as  to  power  of  Jury  to  recommend  that  defendant  be  im- 

prisoned for  life,  if  they  found  him  guiHy  on  circumstantial 
evidence  alone.  The  jury  found  him  guilty,  and  recommended 
him  to  mercy.  The  court  sentenced  him  to  be  hung.  There 
was  no  circumstantial  evidence  in  the  case :  BM,  that  the  charge 
was  based  upon  an  assumed  state  of  facts,  calculated  to  mis- 
lead; and,  therefore,  manifestly  erroneous.  Beffuiar  v».  State, 
264. 

85.  Evidence  that  defendant  was  generally  regarded  as  a  man  of  un- 

sound mind,  and  that  such  was  his  reputation  before  the  com- 
mission of  the  alleged  offense,  properly  rejected.  BHiMey  va. 
State,  296;  mewart  vs.  State,  577. 

86.  Discretion  of  court  in  deciding  on  competency  of  juror,  on  mo- 

tion for  new  trial,  where  conflicting  evidence  was  introduced, 
not  interfered  with.    Ibid 

87.  Insanity  which  the  law  recognizes  as  an  excuse  for  crime,  must 

be  such  as  dethrones  reason,  and  incapacitates  an  individual 
from  distinguishing  between  right  and  wrong.    Ilrid, 

88.  That  the  parties  afterwards  "made  it  up,"  is  not  evidence  tend- 

ing to  prove  the  shooting  lawful.  Neither  is  the  fact  that  the 
defendant  obtained  a  warrant  against  the  prosecutor  for  as- 
sault with  intent  to  murder,    ffadley  ts.  State,  809. 

89.  Dealings  between  the  parties  as  landlord  and  tenant,  or  as  credi- 

tor and  debtor,  etc.,  not  illustrate  lawfulness  of  shooting.  Kor 
that  parties  were  friendly  immediately  before  and  after  the 
shooting.    Ibid, 

40.  Why  a  person  who  was  requested  to  price  the  work  (concerning 

alleged  overcharges,  on  which  the  quarrel  took  place),  declined, 
immaterial.    Ibid. 

41.  Neither  malice  nor  deliberation  is  essential  to  the  unlawfulness 

of  the  shooting.    Ibid. 

42.  After  dangerous  assault  has  been  long  enough  over  for  the  as- 

saulted party  to  run  sixty  yards  for  a  pistol  and  return,  to 
shoot  the  first  assailant  then,  solely  because  of  the  past  assault, 
is  unlawful,  especially  if  he  is  in  retreat.    Ibid. 

43.  Doctrine  of  reasonable  fear,  and  of  defense  of  habitation,  ini4>- 

plicable  under  the  evidence.    J  bid. 

44.  Errors  in  charge,  if  any,  were  favorable  to  prisoner,  and  there- 

fore no  ground  for  new  trial.    Ibid. 

45.  To  accomplish  sexual  intercourse  pending  virtuous  engagement 

to  marry,  may  be  seduction,  though  consent  be  obtained  with- 
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out  other  persuasion  than  that  which  is  implied  in  proposing 

the  intercourse  and  repeating  the  promise  of  marriage.     WU- 

9on  98.  State,  828. 
40.  In  charging,  whole  section  of  Code  relating  to  offense  may  be 

read.    Ibid. 
47.  Jury  all  present  at  return  of  verdict,  omission  of  one  name  by 

clerk  in  calling  over  panel,  no  ground  for  new  trial.      Ibid. 

48  Consent  to  act  as  second  alleged  to  have  been  given  in  this  state, 
immaterial  where  duel  was  fought.    Harris  vs.  State,  882. 

40.  Offense  alleged  on  day  subsequent  to  finding  of  bill;  special  de- 
murrer, before  trial,  sustained.    Ibid. 

50.  Perjury  may  be  assigned  on  affidavit  made  for  purpose  of  pro- 

curing warrant,    Pennaman  vs.  State,  836. 

51.  If  justice,  in  administering  oath,  acted  officially,  it  need  not  fur- 

ther appear  that  he  acted  judicially.    Ibid, 

52.  Exception  to  vagueness  or  incompleteness  of  description  of  pro- 

ceeding in  which  oath  was  made,  must  be  taken  before  trial. 
Ibid. 

53.  Jury  may  be  instructed  that  if  they  find,  from  the  evidence,  be- 

yond a  reasonable  doubt,  that  all  the  allegations  are  true,  they 
should  find  the  defendant  guilty.    Ibid. 

64.  Bond  for  appearance  cannot  be  forfeited  when  state  has  defend- 
ant in  her  own  custody,  under  sentence  from  one  of^er  courts. 
Buffington  vs.  Smith,  governor,  341. 

55.  Act  creating  criminal  court  for  Sumter  provided  that  all  offenses 

should  be  tried  upon  written  accusation  founded  on  affidavit; 
that  said  affidavit  should  distinctly  set  forth  the  nature  of  the 
offense,  the  time  when  committed,  and  by  whom  committed; 
that  the  accusation  should  follow  the  affidavit,  and  be  signed  by 
accuser.  It  also  declared  that  the  court  should  not  have  juris- 
diction of  cases  of  simple  larceny  amounting  to  a  felony: 
Held,  that  affidavit  should  show  affirmatively  that  larceny 
charged  did  not  amount  to  a  felony.    Johnson  vs.  State,  897. 

56.  Where  affidavit  did  not  show  this,  record  inadmissible  on  subse- 

quent trial  of  witness  for  perjury  alleged  to  have  been  com- 
mitted in  testimony  in  such  case.    Ibid. 

67.  Knowingly  to  misrepresent  a  blind  horse  as  sound,  and  thereby 

to  cheat  a  person  swapping  for  the  animal,  constitutes  a  com- 
mon cheat  and  swindler.     Tatum  vs.  State,  408 

68.  Larceny  from  the  house  may  be  committed  of  goods  in  any 

house.  If  it  be  a  cotton-house,  not  within  the  curtilage,  crime 
is  punishable  under  §  4417  of  Code;  or  if  not,  certainly  after 
conviction,  act  is  punishable  as  simple  larceny.  Stanley  vs. 
State,  430.  ' 
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69.  Wlien  criroiDal  case  has  been  coatiaued  od  ground  of  abaence  of 
two  witDusBcs,  iiot  necesBarilj  error  to  refuse  second  contin- 
uance on  Bame  ground.     JoKtutm  ««.  BiaU,  MI. 

60.  After  juror  bas  been  put  on  priBouer,  but  before  he  is  swora. 

court  may  nltow  solicitor  to  ask  him  whether  he  has  been  nar 
uralized,  that  officer  having  Just  been  Informed  that  be  had 
not  been.    lUd. 

61.  Cattle  stealing,  jury  may  lessen  punishment  by  recommendatloD 

to  mercj,  whether  there  are  mitigating  circumstances  or  not. 
and  it  is  error  for  the  court  to  limit  this  right  in  its  charge. 
Ibid. 

63.  Separation  of  witnesses  is  required  when  "practicable  and  con- 

veuient,"  and  is  within  the  discretion  of  the  presiding  judge. 
TurbntiUe  if.  SUiU,  545. 
03.  Verdict  of  guilty  of  "involuntary  manslaughter  without  dnecvu- 
tion  and  circumspection,"  is  bo  uncertain  as  to  authorize  the 
judge  to  send  the  jury  back;  and  when  they  return  with  ver- 
dict of  voluntary  manslaughter,  It  was  properly  received.    Ibid. 

64.  Where  stolen  cow  was  butchered  at  certain  pen,  and  the  eridetiee 

tends  to  connect  the  prisoner  with  the  act,  his  previous  use  of 
thepenforbutcheringothercattle,  la  relevant  tesUmony.  Uinar 
M.  ataU,  501. 

05.  The  phrase  "one  of  the  original  parties,"  would  describe  a  prin- 
cipal in  the  second  degree,  or  an  acceaaory  before  the  fact,  as 
well  as  a  principal  in  the  first  degree.    liAd, 

60.  On  a  trial  for  larceny,  the  court's  charge  to  the  jury  should  sol 
aaaume,  or  seem  to  assume,  that  the  "  tranaaction"  was  crimi- 

nn)    nr  thnt  t.hn  nrinnnnr's  nnrtlf^inntinn  in  It  (if  hi>  did  mrtinl- 
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09.  The  evidence  is  insufficient  to  support  the  verdict.    Madden  f». 
/8Sto<0,  668. 

70.  Severance  may  be  ordered,  where  public  Justice  requires  it,  on 

motion  of  solicitor  general.    Stewart  m.  State,  577. 

71.  Where  motion  for  continuance  was  based  on  inability  to  prepare 

defense  from  confinement  in  jail,  and  the  prohibition  of  access 
on  part  of  counsel,  and  on  account  of  the  absence  of  material 
witnesses,  and  the  counter-showing  demonstrated  the  first  two 
grounds  to  be  untrue,  and  the  court  had  the  absent  witnesses 
brought  to  the  trial,  the  motion  was  properly  overruled.  Stew- 
art vt.  State,  677. 

72.  Where  there  were  six  counts  in  one  indictment,  all  charging  same 

felony,  but  in  different  ways,  not  error  to  refuse  to  compel  the 
solicitor  general  to  elect    Ibid. 

78.  Verdict  need  not  specify  on  which  count  it  was  rendered.    Ibid. 

74.  Circumstantial  evidence  only,  except  that  of  witness  who  was 
jointly  indicted  with  defendant,  and  subsequently  convicted  as 
principal  in  the  first  degree,  and  of  the  wife  of  such  witness,  and 
evidence  was  discovered  flatly  contradicting  such  witnesses, 
new  trial  should  have  been  granted.    Ibid. 

DAMAGES. 

1.  Opinion  of  plaintiff  that*  damage  from  the  crushing  of  his  hand 

by  cars  was  (10,000.00,  inadmissible.  He  must  state  facts. 
CerU.  R  B.  d  BVg  Co.  vs.  Kelly,  107. 

2.  In  action  for  illegal  levy,  where  facts  showed  ^alice,  not  error  to 

charge  that  jury  might  find  vindictive  damages.  Cakman  dt 
Neweome  ts.  Byan,  182. 

8.  If  tortious  act  of  agent  of  railroad  be  such  as  would  have  sub- 
jected him  to  vindictive,  or  exemplary  damages,  company  re- 
sponsible for  like  damages.  Qaaway  ve  At,  db  W.  P.  B,  B.  Co., 
216. 

4.  For  the  unlawful,  wilful  homicide  of  husband,  whether  it  be  mur- 

der or  only  voluntary  manslaughter,  widow  may  recover  dam- 
ages. If  committed  in  resisting  battery,  and  deceased  was  the 
assailant,  these  facts,  with  the  attendant  circumstances,  will 
go  in  mitigation.     Weekee  ve.  CoUingham,  669. 

5.  Contract,  damages  for  breach  of  which  being  fixed  at  $6,000.00, 

and  it  being  therein  written  that  this  sum  was  not  to  be  con- 
sidered in  the  nature  of  a  penalty,  but  as  stipulated  and  liqui- 
dated damages,  verdict  for  that  amount  not  set  aside.  Oood- 
man  et  at,  «s.  Hendereon,  fitn. 
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DEBTOR  AND  CREDITOR. 

1.  Where  executor  paid  over  to  attorney  of  legatee  latter's  share  less 
sum  Bufficient  to  cover  ^Mnishments,  taking  receipt  which  so 
specified,  and,  further,  that  surplus  ihould  be  paid  to  legatee: 
Held,  that  such  receipt  was  not  evidence  of  appropriation  of 
sum  to  garnishing  creditors.    Baefle  m.  Moore  etal,,^^ 

%i  Prior  judgments  obtained  at  instance  of  debtor,  by  fraudnlant 
contrivance,  and  though  against  him,  manifestly  controlled  by 
him,  h^d  to  be  of  inferior  dignity  to  Judgments  apparently 
Junior.    Ibid. 

3.  Equity  will  not  be  active  in  carrying  into- effect  agreement,  the 

object  of  which  is  to  protect  property  from  Judgment  to  which 
it  is  justly  subject    FletoeUen  6$  al.  m.  Fontains  et  al.,,  471. 

4.  For  principal  debtor  to  be  discharged  because  he  invested  for  his 

creditor  in  bonds,  with  some  apparent  authority  from  the  lat- 
ter, if  he  never  tendered  nor  reported  them,  but  retained 
them  until  they  perished,  he  must  show  that  he  invested  in 
the  creditor's  name,  or  render  a  reason  why  he  invested  other- 
wise, or  why  he  did  not  tender,  or,  at  least,  report.  VcMm  et 
al  V8.  BeaU,  trustee,  500. 

5.  To  render  verdict  on  principles  of  equity,  is  to  do  between  the 

parties  what  is  right  and  equitable,  according  to  the  evidence^ 
Ibid. 

6«  An  agreement  to  do  "  what  is  right,"  raises  the  question  of  what 
is  right,  under  all  the  circumstances,  and  where  the  ordinance 
of  1865  applies,  this  question  is  for  the  consideration  of  the 
Jury,  and  not  for  final  decision  by  the  court  in  the  shape  of 
instruction.    Ibid, 

DEEDS. 

1.  Attestation  by  two  witnesses*  one  of  whom  is  a  justice  of  the 
peace  oi  anothor  state,  will  not,  without  f  urthear  probate,  pre- 
pare deed  for  record  in  this  state,  so  as  to  render  it  admissible 
as  recorded  deed.    Haton  u«.  Freeman,  12lSi, 

3.  Recital  of  payment  of  purchase  money  in  deed  from  defendant  in 
ft.  fa.  to  claimant,  made  before  suit  in  which  judgment  was 
obtained  was  commenced,  prima  fade  evidence  thereof.  Bon- 
ner, iruitee,  ee.  JMeteaif,  336. 

dL.  Certifleate  to  acknowledgment  of  deed  executed  in  foreign  state, 
by  oonunisaion^  for  Georgia,  showing  that  such  commissioner 
was  one  of  the  attesting  witnesses,  though  fact  does  not  appear 
from  attestation  itself,  instrument  admissible,  it  having  been 
regularly  recorded.    B^iird  et  of.  ««« Evan^  360. 
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4  Quit-claim  deed  sufficient  color  upon  w])uch  to  base  prescription. 
CasUeberrp  v$.  Black  et  al.,  386. 

5.  Conveyance  to  secure  debt,  made  under  act  of  1871,  passes  title, 

and  defeats  all  right  to  homestead.  Imae^  et  um.  v$,  Tinfoff, 
executor,  457. 

6.  Section  2712  of  Code  in  respect  to  mode  of  attacking  deeds  on 

ground  of  forgery,  applies  to  any  registered  deed  having  marks 
of  alteration  on  its  face,  though  more  than  thirty  years  old. 
ma  vs,  Nubet,  trustee,  686. 

7.  Affidavit  valid,  which  charges  forgery  to  best  of  affiant's  knowl- 

edge and  belief,  though  it  explains  that  the  forgery  consisted 
in  the  alteration  or  erasure  of  the  name  of  the  true  vendee,  and 
the  insertion  of  that  of  another.    Ibid. 

8.  Such  issue  should  be  tried  separately;  but  if,  by  consent  of  par- 

ties,  it  be  tried  with  main  case,  burden  of  proof  as  to  forgery 
will  be  on  same  party  as  if  special  issue  were  tried  by  itself. 
I^id. 

9.  Burden  is  upon  party  who  offered  deed  to  show  its  genuine  char- 

acter; and  where  it  carries  on  its  face  a  material  alteration,  and 
no  proof  of  its  actual  execution  is  adduced,  the  alteration, 
whether  more  than  thirty  years  old  itself  or  not,  must  be  sat- 
isfactorily explained  before  instrument  can  pass  title  as  a  gen- 
uine paper  because  of  its  age.    Ibid, 

DELIVERY.    Bee  Sales,  8,  7,  9,  11. 

DE  MINIMIS  NON  CURAT  LEX    See  Frineipal  and  AgmU,  6. 

DISCOVERY.-;  See  EquUy,  9,  10. 

DIVORCE.    See  TrusU,  2,  3. 

DCWER 

1.  Widow  is  entitled  to  possession  of  mansion  in  which  her  husband 

left  her,  until  dower  has  been  assigned ;  and  this  right  to  its 
possession  is  additional  to,  and  independent  of,  her  year's  sup- 
port    VaUunin,  ewfcntor,  w.  GaXkoun,  247. 

2.  Widow  is  entitled  to  dower  in  lands  held  by  her  deceased  husband 

as  tenant  in  common.  Partition  need  not  precede  the  setting 
aside.    Boss  vs.  WUsan,  249. 

3.  Widow  whose  apparent  interest  it  was  to  take  a  child's  part  in 

lieu  of  dower,  and  to  whom  was  assigned  such  part,  may,  after 
her  death,  be  presumed  to  have  elected  against  her  dower  in 
due  time.    Sloan,  guardian,  «».  Whitaker,  819. 


DCELINO    See  Oriminal  Latt,  48. 
DURESS.     Bee  Vendor  and  Purehamr,  4,  5. 
EASEMENT.     Bee  Vendor  and  Purduuer,  1,  9. 
EJECTMENT. 

1.  Mesne  proQts  not  recoverable  in  ejectment,  without  aome  eri- 
dence  of  smount,  etc.    Eaton  v».  Frteman,  120. 

3.  Where  plointift  proves  tliat  tie  let  defeodant  ioto  poeaession  nnder 

written  contract  for  eicbaoge  of  lands,  tenns  of  coDtract,  and 
some  breach  thereof,  must  appear  before  a  recover;  can  br 
had.  Ibid. 
8.  Tenant  In  common  may  sue  severally  In  ejectment,  but  can  re- 
cover no  more  than  his  own  interest.  Sartford  w  Sai^eri, 
2S9. 

4.  Plea  that  deed  constituting  one  link  In  plaintiff  'a  chain  of  titk, 

vaa  made  in  fraud  of  rights  of  creditors,  under  whom  defend- 
ants hold,  and  is  fraudulent  and  void,  should  be  stricken, 
Baird  etal.  v*.  £mm,  8fi0. 

5.  Possessioa  of  land,  with  bond  for  titles,  conditioned  on  pafmenl 

of  note  received  by  obligor,  and  indorsed  by  obligee  of  bond, 
not  constitute  perfect  equity  until  note  is  paid,  even  if  it  was 
held  by  maker  until  barred.  Kiaer  vs.  MUlor,  609. 
C.  Section  2712  of  Code,  in  respect  to  mode  of  atlactdadg  eeds  od 
ground  of  forgery,  applies  to  any  registered  deed  bearing  marb 
of  alteration  on  Its  face,  though  more  than  thirty  years  M. 
BiU  va.  Sitiet,  tnuUe,  586. 

7.  Affidavit  good,  if  it  charges  forgery  to  best  of  affiant's  kaowiedge 

and  tielief,  though  it  afterwards  explains  that  the  forgery  cod- 
aisted  in  an  alteration  or  erasure  of  the  name  of  the  true  ven- 
dee, and  the  insertion  of  that  of  another.    Ibid. 

8.  Buch  issue  should  be  separately  tried;  but  if  it  be  tried  with  the 

main  case,  burden  of  proof,  in  respect  to  the  forgery,  will  be 
on  the  same  party,  as  if  trie^  >"■  '"-"■  '*-■* 
8.  Burden  of  proof  is  upon  parlj 
chivacter;  and  when  it  carri 
and  no  proof  of  its  actual  ei 
whether  more  than  thirty  y 
plained  before  instrument  c; 

ELECTION.     See  Criminal  Lav.  1i 
ELECTIONS.    Bee  Omntf  Mamn. 
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BQUITY. 

1.  Legal  remedy  complete,  equity   will   not   assume   jurisdiction 
even  in  cases  of  fraud.     Huff  v%,  Bipley  cfe  Tinsley  et  a/.,  11. 

d.  Where  in  case  of  partnership  for  storage  of  cotton,  shortly  after 
death  of  one  of  the  firm,  survivor  sells  certain  cotton  stored 
with  them,  and  no  owners  have  appeared  for  ten  or  twelve 
years  to  claim  fund,  administrator  of  deceased  entitled  to  due 
proportion  thereof,  hut  in  order  to  protect  surviving  partner, 
•  equity  will  direct  that  the  part  of  fund  so  awarded  such  ad- 
ministrator be  kept  in  court  for  twelve  months  or  longer,  and 
that  advertisement  be  made,  in  order  that  true  owners  may 
have  time  to  present  claims.  PameU  ««.  Robinson,  adtninistra- 
ftw,  27. 

8.  Where  bill  alleged  that  defendant  was  of  said  county,  but  sheriff 

returned  "not  to  be  found,"  demurrer  based  on  ground  of 
want  of  jurisdiction,  properly  overruled.  8wann  vs.  Phmnix 
Iron  A  Coal  Co,,  199. 

4.  Though  before  Code  an  executor  could  not  delegate  the  trust,  yet 

when  he  authorized  an  agent,  by  power  of  attorney,  to  sell, 
fixing  therein  the  minimum  price,  and  the  executor  afterwards 
received  the  purchase  money,  a  perfect  equity  was  vested  in 
the  purchaser.  Atkinson  et  al,  vs.  Central  Qa.  Ag,  A  Man.  Co., 
227. 

5.  Administration  of  estate,  equity  will  not  interfere  with  at  in- 

stance of  creditor,  where  his  remedy  on  the  bond  is  adequate. 
Collins,  adm%  et  al.  vs  Stephens,  284. 

6.  That  defendant  filed  answer  in  nature  of  cross-bill,  not  entitle 

him  to  opening  and  conclusion  of  argument.  Guernsey,  Bar- 
tram  dt  Hendrix  vs.  Beeves,  290. 

7.  Bill  dismissed  in  term  or  vacation  without  leave  or  order.   Kean, 

guardian,  vs.  Lathrop,  855. 

6.  If  done  in  term,  that  presiding  judge  was  formerly  of  counsel  and 
filed  bill,  not  prevent  act  from  being  eflfective.    Ibid. 

9.  Nor  will  dismissal  be  ineffective  because  defendant  has  made 

discovery  prayed  for,  the  answer  being  merely  defensive,  set- 
ting up  no  counter-claim,  and  praying  for  no  relief  against 
complainant     I  bid. 

10.  Whether,  in  second  bill  for  same  cause,  defendant  can  be  de- 

prived of  benefit  of  answer  by  waiver  of  discovery — qucsre  f 
Ibid. 

11.  Defendants  against  whom  equitable  rights  are  prayed,  all  stricken 

from  bill  by  amendment,  bill  properly  dismissed.  Usery  et  al, 
vs.  Pryor  et  al.,  375. 

12.  Judgment  or  decree  rendered  by  consent,  by  inadvertance  or 


mistake  not  speaking  Ibe  true  inleDtion  of  tbe  partita,  equity 
will  refomL     Letttr  et  at.,  adrnft,  m.  Mathttet,  403. 

13.  Any  person  wbo  took  substantial  ioterest  may  bring  bill,  tbougb 

not  technically  a  party  tbereto,  and  relief  will  be  graoted 
against  the  custodians  of  the  fund  out  of  which  such  person 
was  to  be  paid,  though  tbey  were  adminiBtratarB  of  the  estate, 
and  hence  not  actual  parties  to  the  consent  decree,  which  was 
rendered  on  an  issue  of  deeuant  eel  ttoa.    Ibid. 

14.  County  where  first  decree  was  rendered,  and  of  the  residence  of 

tbe  administrators,  proper  Tenue,    Ibid. 
10.  All  parties  to  first  decree  must  be  made  parties  to  btD.    Ibid. 

15.  Act  of  1874,  in  renpect  to  duties  of  commissioners  who  consoli- 

date returns  of  elections  is  directory;  candidate  injured  by 
their  failure  to  discharge  duly  has  an  ample  common  law  rem 
edy.     Eemp  et  al.  m.   Venlulett  et  al.,  419. 

17.  Objection  to  jurisdiction  on  giound  of  adequate  remedy  at  law. 

must  be  made  by  demurrer  at  first  term ;  it  comes  too  late  after 
verdict  snd  decree.    Imae*  et  ux.  va.  Tinity,  exteutor,  457. 

18.  "  Civil  cases  founded  on  contract,"  words  in  conBtitntion  refer 

to  cases  at  law.     Ibid. 

19.  Former  decree,  equity  wilt  be  slow  to  interfere  with.     Ibid. 

20.  Agreement,  object  of  which  is  to  protect  property  from  judg- 

ment to  which  it  is  justly  subject,  equity  will  not  be  active  in 
carrying  iuto  effect.     Fleaellea  el  al.  vs.  Fbntaine  et  ai..  471. 

21.  When  stockholders  are  not  nun""^""    ■■>''    minnrilif  nnmnUin  nt 

votes  and  motives  of  majorit 

consequent  thereon,  not  impi 

as  well  as  the  corporation,  be 

Co.  et  ai.  M.  Nagle  et  al.,  474. 
33.  When  demurrer  for  improper  p 

ants  as  within  the  same  objec 

proper,  tbe  third  being  doubt 
33.  Jurisdiction  to  compel  domestic  I 

contract  in  another  state,  by 

failure,  to  enforce  uecree  b 
court  of  chancery  has  not 

023. 
94  Where  same  corporation  was  cl 
,c  purposes  it  may  bt  rega 


20.  Bond  for  titles  and  holder's  ii 
pass  to  assignee  Id  Innkrupl 
land  to  obligor,  though  done 
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consideration,  bankrupt  cannot  reclaim  it  by  bill  in  state  court, 
and  have  a  conveyance  decreed  to  himself,  or  damages  award- 
ed for  a  breach  of  the  bond.    JShnith  va.  Homesbif  et  cU.,  629. 

26.  If  it  would  aid  complainant's  case  to  aver  that  he  had  with- 

drawn from  bankruptcy,  he  has  not  so  averred,  except  by  way 
of  reciting  contents  of  previous  bill,  which  is  not  sufficient; 
neither  has  he  pleaded  or  exhibited  any  judgment  of  the  court 
of  bankruptcy  permitting  him  to  withdraw.    Ibid. 

27.  Where  common  seal  of  corporation  is  afBxed  to  contract,  and 

signatures  of  proper  officers  are  proved,  presumption  is  that 
officers  did  not  exceed  authority.  8eal  is  prima  facie  evidence 
that  it  was  affixed  by  proper  authority.  Such  facts  are  suffi- 
cient to  rebut  answer  denying  that  such  contract  was  signed 
and  sealed  by  authority.  Solomon* $  Lodge  No.  1  A,  F.  M.  v%. 
MontinoUin,  adm'x,  547. 

28.  Lot  specified  in  bond,  but  not  embraced  in  deed,  which  was  ac- 

cepted by  defendant,  to  obtain  reformation,  fraud,  accident  or 
mistake,  or  at  least  that  it  was  omitted  without  the  consent  of 
the  defendant,  must  be  alleged  in  plea  to  action  for  purchase 
money.    Ned  98.  Bunn,  683. 

29.  Demurrer  to  bill  filed  by  wife  and  infant  children  against  her 

husband,  as  trustee,  and  a  third  person,  to  set  aside  unauthor- 
ized trade  between  them,  such  person  having  notice  of  the 
want  of  authority,  properly  overruled,  though  such  bill  was 
not  filed  until  five  years  after  trade  was  consummated.  Oard- 
ner  v$.  Crockett,  608. 

ESTATES. 

1.  An  autemptial  settlement,  made  in  1881,  whereby  the  intended 

wife  conveyed  all  her  property  to  trustees,  and  to  the  heirs 
etc.,  of  the  survivors  of  them,  for  the  use  of  herself  during 
life,  and  after  her  death  for  the  use  of  the  heirs  of  her  body  to 
be  by  her  intened  husband  begotten,  and,  in  default  of  issue, 
for  use  of  herself  or  husband,  whichever  should  survive,  prior 
to  the  abolition  of  entails,  would  have  created  an  estate  tail. 
Wa$fne  vs.  Latorence,  adm'r,  etal.,  16. 

2.  Under  rule  of  construction  prescribed  by  act  of  1821,  wife  took 

absolutely.    Ibid, 

8.  The  heirs  of  the  body  designated  in  the  settlement  are  those  of 
wife  only.    Ibid. 

4.  Devise  to  son  for  life,  and,  after  his  death,  to  his  lawful  child, 
and  in  the  event  of  no  child,  property  to  revert  to  estate,  and 
be  equally  divided  among  his  children,  no  attempt  to  create 
estate  tail.    Saitford  m.  Sanford,  269. 


B.  Children  left  b;  tenant  for  life  vera  seized  of  tbe  remaindei'  in 

fee.    Ibid. 
6.  Tenant  in  common  ma;  sue  Beverallf  tn  ejectment,  but  can  re- 
cover no  more  tlian  his  own  interest.    /MdL 
See  Wi/U. 

ESTOPPEL. 

1.  Recitals  in  mortgage  estop  mortgagors  from  denying  title  to 
property  covered  tbereby.      Unna  A  Joati  tt  al.,  9t.  Wiliier.m. 

3.  Where  wife,  in  April,  1872,  brings  ejectment  for  land,  to  which 

she  bad  executed  a  deed  in  January,  1800.  but  claiming  tliat  it 
was  obtained  by  duress  of  husband.  It  would  seem  that  she 
would  be  estopped  by  her  acquiescence,  as  against  a  purchaser 
without  notice.  Baumortv*.  Freeman et al. ,  e3Xi:aUrr»,  276. 
8.  Omission  of  clHimant  to  move  to  dismiss  tevy  on  conclusion  of 
plaintiff 's  evidence,  no  admission  that  prima  facie  case  is  made 
out;  yet,  when,  at  the  close  of  all  the  evidence,  claimant  con- 
tends for  the  conclusion  in  argument,  and  obtains  it,  be  is 
estopped  from  denying  that  the  onut  has  been  shifted.  BnuA 
V.  Haire,  trtutee,  446. 

4.  Demurrer  to  bill  filed  by  wife  and  infant  children,  against  her 

husband  aa  trustee  and  a  tliird  person,  to  set  aside  unauthor- 
ized trade  between  them,  such  person  having  notice  of  tbe 
absence  of  authority,  proper 
not  filed  until  five  years  afte 
fwr  M.  OroelctU,  603. 

EVIDENCE. 

1.  Assignor  agreeing  to  pay  face 

paid  In  certain  time  by  drav 

value  of  order  between  time 

payment  to  assignor,  prope: 

mem),  S4. 
i.  (Xin  versa tion,  otlierwise  Irrelei 

la.     Flandtri  A  BuguetUn  v 
8.  Declarations  by  person  under  w 

they  parted  with  their  moo 

misslble  to  impair  their  title. 
4.  Libel,  action  for;  publication  i 

by  occupation,  conduct,  and 

fled  that  he  thought  plaintiff 

missible.     The  Hmee  Machin 
8.  Ualerial  to  show  that  plaintiff  i 

he  held  two  notes  on  latter,  i 
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that  he  credited  the  other  with  a  partial  payment,  may  be 
proved  by  parol.     Clary  v»,  Surrenqf,  83. 

6w  Exemption  of  attorney  from  examination  as  to  facts  which  came 
to  his  knowledge  In  professional  capacity.  Haefle  vs.  Moore 
et  al.,  94. 

7.  Opinion  of  plaintiff  that  damage  from  crushing  of  hand  by  cars 

was  $10,000.00,  inadmissible.  He  must  state  facts.  Cent  B,  B, 
<fc  B^g  Co,  vs,  KeUjf,  107. 

8.  Sayings  of  conductor  to  fireman  at  next  station  to  that  of  acci- 

dent, inadmissible;  especially  in  behalf  of  the  company.   Ibid, 

9.  Defense  that  note  was  given  by  mistake,  but  plea  did  not  allege 

how,  evidence,  in  general  terms,  that  the  note  was  given  by 
mistake,  that  consideration  was  settled  before  it  was  made, 
properly  excluded.     Carrvs.  Dickson,  adrnWy,  144. 

10.  Bastardy,  upon  trial  of,  copy  of  affidavit  and  warrant  under 

which  defendant  was  arrested,  established  before  magistrate 
who  issued  warrant,  original  having  been  lost,  admissible. 
Datii  w.  BtaU,  170. 

11.  Journeyman  shoemaker,  working  by  the  job,  may  refer  to  books 

as  memorandum  to  refresh  memory ;  but  neither  the  books,  nor 
extracts  therefrom,  are  admissible  as  original  evidence.  Schall 
fw  Eisner,  190. 

12.  Existence  of  debt  in  evidence,  if  amount  be  at  all  relevant,  wit- 

ness should  be  allowed  to  state  it.     Pulton  vs.  State,  224. 

18.  Recital  in  deed  from  defendant  in  fl.  fa  to  claimant,  made  before 
suit  was  commenced  in  which  judgment  was  obtained,  of  pay- 
ment of  purchase  money,  prima  facie  evidence  thereof.    Bon 
ner,  trustee,  vs.  Metealf,  236. 

14.  Witnesses  not  experts,  but  who  give  facts  for  their  opinion,  may 

testify  to  value  of  services  described  to  them,  and  proved  by 
other  witnesses  to  have  been  rendered  by  a  person  in  the  line 
of  his  special  busmess,  they  knowing  his  professional  stand- 
ing, and  having  employed  him,  or  been  employed  with  him 
elsewhere,  though  knowing  nothing  personally  of  the  particu- 
lar services  now  in  question.  Eagle  &  P.  Maii.  Co.  vs.  Browne, 
240. 

15.  Parol  evidence  admissible  to  show  that  insurance  agent  knew  fact 

which  he  ought  to  have  stated  in  policy,  but  did  not.  Mob,  F. 
2>.  Ins.  Co.  ts.  Coleman  d  CoUat,  251. 

16.  Insolvency,  evidence  of  general  reputation  of,  inadmissible. 

PhUUps  vs.  BuUard,  256. 

17.  Statement  by  sheriff  in  entry  on  attachment,  that  copy  of  levy 

was  served  on  claimant,  inadmissible  to  bind  latter,  as  law 
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does  not  require  such  eo^ice.  OMemBeg,  Ba/rtram  S  Hendrix 
va,  Beevei,  290. 

18.  Survey  by  others   than  county  surreyor,  inadmiasible,  unkas 

proved  by.  parties  who  made  it ;  the  affidavit  of  such  persons 
on  the  survey  is  not  sufficient  proof.    MapUa  w.  Boggard,  815. 

19.  Memorandum  of  settlement  reduced  to  writing,  and  handed  to 

defendant's  agent,  parol  evidence  as  to  contents,  admissible, 
where  agent  testified  that  he  never  had  had  such  memorandum, 
or,  if  he  ever  had  it  in  his  jiossession,  it  was  lost  or  mislaid, 
though  no  notice  to  produce  was  served.     Ccnr  w.  Smith,  861. 

20.  Action  against  railroad  for  loss  of  freight  in  car  loaded  by  plain- 

tiff, but  keys  retained  by  former's  agents,  not  error  to  exclude 
evidence  that  it  was  the  custom  of  the  company  not  to  be  re- 
sponsible for  the  conduct  of  its  agents  who  held  the  keys, 
especially  if  there  was  no  notice  of  such  custom  shown.  CSm. 
jR.  R  BJeg  Co,  va,  Anderaon,  893. 

21.  Irrelevant  testimony  should  be  excluded.       ClaJUn  A  Co,  ««. 

Briant,  414. 

22.  Bond  with  security  taken  by  claimant  to  save  purchase  harmless 

from  lien  of  judgment,  admissible  to  show  in  favor  of  plain- 
tiff.    Tucker  m.  Oomog,  executor,  443. 

23.  Tax  books  showing  return  of  property  by  defendant  in  fi,  fa, 

whilst  in  possession,  and  failure  on  part  of  claimant  to  return 
any  property,  admissible  for  plaintiff  mfi,  fa.  SfiUth  i».  Ea^, 
trustee,  446. 

24.  Declarations  or  acts  of  debtor  favorable  to  his  own  title,  made 

or  done  after  claimant's  alleged  title  accrued,  and  after  debtor 
had  parted  with  possession  by  shipping  to  claimant,  inadmis- 
sible to  rebut  latter's  title  by  purchase  prior  to  levy  of  attach- 
ment.   Ibid, 

25.  If  part  of  answer  be  read  by  party  who  sued  out  interrogatories, 

he  should  read  all  of  that  answer.  Ferry,  admW,  m.  MuUiffan, 
479. 

26.  Question  at  issue  being  whether  creditor  refused  Confederate 

money  tendered  by  certain  debtor,  evidence  that  he  refused  it 
when  offered  by  other  debtors,  inadmissible,  as  also  was  testi- 
mony to  the  contrary.     Vason  etalvs,  BeaU,  trustee,  500. 

27.  On  proof  of  loss  of  original  agreement  and  correctness  of  copy, 

latter  admissible.     Ooodman  et  al,  m.  Eendersont  567. 

28.  Meaning  of  words  in  contract, ' '  in  the  Savannah  market,"  being 

ambiguous,  parol  evidence  admissible  to  explain  their  true 
'  sense  as  ordinarily  used  in  Savannah.    Ibid, 

29.  Compel  counsel  to  disclose,  on  oath,  that  he  has  in  court  one  of 
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his  client's  title  papers,  aad  to  produce  it  to  be  used  in  evidence 
for  opposite  party,  court  bas  no  power  to ;  especially  where  no 
notice  to  produce  has  been  prerioualy  given.  Dover  et  (U.  vi, 
HarreU,  executor,  672. 
80.  Upon  trial  of  issue  of  forgery  in  ejectment  case,  burden  of  proof 
is  upon  party  offering  deed  to  show  its  genuine  character;  and 
where  it  carries  on  its  face  a  material  alteration,  and  no  proof 
of  its  actual  execution  is  adduced,  the  alteration,  whether 
more  than  thirty  years  old  itself  or  not,  must  be  satisfactorily 
explained  before  instrument  can  pass  title.  ffiU  ve,  Jfiabet, 
trustee,  586. 

EXECTTIONS.    See  Claime,  1,  13,  14;  Levy  and  Sale,  1,  2,  4. 

EXECUTORS.     See  Admietrators  and  JSxeeutars, 

FRAUD,  STATUTE  OP.    See  Partnerahip,  8. 

GARNISHMENT. 

1.  Executor  pays  over  to  attorney  for  legatee  his  share  leas  sum 

sufficient  to  cover  garnishments  served  on  him,  taking  a  receipt 
which  so  specified,  and,  further,  that  surplus  of  amount  re- 
tained should  be  paid  to  legatee:  Held,  that  receipt  was  no  ev- 
idence of  appropriation  of  sum  withheld  for  benefit  of  credi- 
tors who  sued  out  garnishments.    Maejle  V9,  Moore  etal,,^, 

2.  Fraudulent  effort  to  defeat  garnishing  creditors  by  giving  small 

notes  within  justice  court  jurisdiction,  thus  securing  prior 
judgments  which  are  manifestly  controlled  by  debtor,  subse- 
quent judgments  held  to  be  of  prior  dignity.    Ibid. 

8.  Answer  admitted  only  possession  of  notes  belonging  to  defend- 
ant,  and  justice  rendered  judgment  against  garnishee,  per- 
sonally^ superior  court,  on  eerUorari,  should  have  set  aside 
such  judgment,  ordered  the  notes  brought  in,  and  proceedings 
to  be  had  as  directed  in  §8806  of  Code.  HaUett,  Sea/ver  &  Bur- 
hand  vs.  Blain  6c  Harris  et  al.,  142. 

4.  Judgment  against  gami^ee.  rendered  after  a  full  hearing,  not 
set  aside,  on  motion,  because  of  anv  defect  in  testimony  to 
support  it.    Fort,  adm*r,  vs,  JStroheeker,  268. 

9.  Assets  consist  of  debts  once  repreeented  by  notes  payable  to  judg- 
ment debtor,  but  now  represented  by  others  payable  to  and 
held  by  son,  and  both  he  and  his  son  are  insolvent,  garnish- 
ment less  available  r^nedy  than  bill.  BowUng  et  al. ,  vs.  Amis, 400. 

aUARANTY. 

1.  Where  assignor  of  order  for  money  agreed,  if  not  paid  by  party 
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to  whom  addresaed  {□  a  certi^D  time,  lo  pay  Iti  face  Talue,  no- 
tice to  asBignor  of  noD-payment  Dot  neceasaiy  to  recovetj  bj 
assi^ee.     Oamm^  m.  J^uramora.  54. 

3.  Evidence  of  change  in  value  of  order  between  Bpecifled  time  and 

notice  of  aou-pajment,  properly  rejected.  Ibid. 
8.  Assigneeentitledtointerestfromtimespecifledforpayment.  Tbid, 

4.  Offer  to  indorse,  defendant  not  liable  tbereon  unless  plaintiffs. 

within  reasonable  time,  gave  notice  that  thej  had  accepted 
offer,  or  had  acted  on  It.     OlaJUn  A  Go.  t».  BriarU,  414. 

GUARDIAN  AMD  WARD. 

1.  Judgment  for  amount  found  to  be  due  ward  in  settlement  before 
ordinary,  must  be  collected  by  process  of  execution.  Attach- 
ment for  contempt  not  lie.    Barroa  et.  QMerl,  70. 

3'  Fact  that  guardian  holds  property  which  has  been  set  apart  as 
homestead,  not  render  latter  proceeding  proper.    Ibid. 

8.  In  such  proceeding,  evidence  of  insolvency  of  security  irrelevant. 
Ibid. 

HOMESTEAD. 

1.  Illegality  to  execution  based  on  j)>il"n«nt  "wirlmwl  in  ifwn  •h.i 

land  levied  on  bad  been  set  apt 

law  of  force  in  1864,  and  that  d( 

acres  of  auch  land,  together  wl 

ments,  not  exceeding  $300  in  vi 

being  alleged  that  the  seventy  i 

hod  ever  been  designated  and  h 

IIS. 
3.   Labor  done  thereon  in  cultivatioc 

homestead  subject  to  debt  for. 

5.  Conveyance  to  secure  debt,  undi 

defeats  all  right  to  homestead. 
tor.Wl, 

HOMICIDE.  ACTION  FOR    Bee  Aei 

HUSBAND  AND  WIFE. 

1.  Title  in  trustee  for  use  of  hnsban 
contlngenclee,  such  title  not  c 
vorce,  in  favor  of  wife,  so  a* 
children,  the  trustee  being  no 
case,  and  the  verdict  being  sil 
property,  although  it  was  embi 
IheUbeL    Barttagm.  Waring. 
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2.  Ab  the  deed  provided  that  the  property,  on  certain  contingencies, 
should  go  to  the  husband  and  children,  should  the  former  sur- 
Tive  her,  it  must  mean  some  person  who  should  be  her  hus- 
band at  her  death,  and  as,  after  the  divorce,  the  defendant 
ceased  to  be  her  husband,  he  took  nothing  u)  the  property 
conveyed.    Ibid, 

8.  Where  wife,  in  April,  1872,  brings  ejectment  for  land,  to  which 
she  had  executed  a  deed  in  January,  1869,  but  claiming  that  it 
was  obtained  by  the  duress  of  her  husband,  it  would  seem  that 
she  would  be  estopped  by  her  acquiescence,  as  against  a  pur- 
chase without  notice.  Batemare  iw.  Freeman  ei  al.,  eMcutors, 
276. 

4.  For  the  unlawful,  wilful  homicide  of  husband,  whether  it  be 
murder  or  only  voluntary  manslaughter,  widow  may  recover 
damages.  Circumstances  under  which  act  was  committed 
may  go  in  mitigation  of  damages.  Week$  vs,  CottiT^ham, 
659. 

LLEGALITY.    See  Levy  d  Sale,  16. 

INDICTMENT.    See  Criminal  Law,  1,  14,  49,  50,  52,  66. 

INDORSEMENT.    See  Ouaranty,  4 

INJUNCTION  AND  RECEIVER. 

1.  This  case  is  similar  to  Cohen  w.  Myers  et  al,,  42  Oa,,  46;  discretion 

of  chancellor  not  interfered  with;  Waehtel  et  cU.  ve,  WiUle  d 
Co.  etal,,  61. 

2.  Suit  here  against  the  debtor,  and  attachment  in  another  state, 

may  proceed  at  same  time  for  same  debt.  Creditors  of  the 
creditor  may  also  proceed  here  by  bill,  seize  the  cause  of  action 
and  have  it  collected  by  a  receiver.  These  complications  fur- 
nish no  reason  for  injunction  at  debtor's  instance.  Lightfoot 
w.  PUmtertt  B'k'g  Co.etal,,  186. 

8.  Refusal  of  chancellor  to  grant  injunction  on  controverted  state 
of  facts,  discretion  not  interfered  with.  Jonea  vs,  Jonu  et  ai., 
184. 

4.  That  a  writ  of  error  is  pending  to  an  order  made  at  chambers,  con- 

tinuing an  application  for  receiver  until  the  hearing,  is  no  ob- 
stacle to  granting  the  application,  on  the  same  bill  and  same 
facts,  in  term  time,  and  before  the  main  case  is  brought  on  for 
final  hearing.    HeCaskiH  et  al.  ve,  Warren  et  al. ,  28Q. 

5.  Discretion  exercised  in  appointment  of  receiver  not  abused. 

Ilnd. 

6.  After  afflnnance  of  decree  directing  sale  of  property,  equity  will 
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13.  There  was  no  error  in  the  refusal  to  grant  the  injunction.  This 
case  is  controlled  by  that  of  Wright  et  cU.  vs.  Nagle  et  oL.,  4A 
Ga.  R,  867;  Wright  et  oL  fw.  Naglt  et  ai,y  606. 

INSANITY.    See  Onminal  LaiD,  Bfi,  97. 

INSURANCE, 

1.  Parol  evidence  admissible  to  show  that  agent  knew  fact  which  he 

ought  to  have  stated  in  policy.  Mob.  F.  Dept.  Ins.  Co.  ts.  OoU' 
man  db  CoUat,  251  /  Mobile  F.  Dept.  Ins.  Co.  vs.  MiUer,  420. 

2.  To  render  contract  of  insurance  void,  under  Code,  for  any  matter, 

whether  of  covenant  or  representation,  there  must  be  some  de- 
gree of  materiality  in  such  matter     Ilnd. 

3.  The  cash  value  of  a  house  is  not  necessarily  what  it  cost  to  build 

it,  or  what  it  would  cost  to  build  a  similar  house  at  the  same 
place.    Ibid. 

INTEREST  AND  USURY. 

1.  Order  not  met,  assignee  thereof  entitled  to  interest  from  time  it 

should  have  been  paid.     OammeU  vs.  Parramore,  54. 

2.  Purchaser  of  mortgaged  property,  who  paid  fuU  price  for  same, 

may  set  up  usury  in  mortgage,  though  it  had  been  foreclosed, 
and  the  usurious  interest  paid,  before  his  purchase.  LiHenthal 
vs.  Champion  et  al.,  158. 

3.  There  was  no  law  against  usury  in  this  state  in  1874.     Neal  vs. 

Bunn,  583. 

INTERROGATORIES.    See  i5rufen«j,  25. 

JOINT  AND  SEVERAL  OBLIGATIONS. 

1.  Note  payable  to  two  creditors  jointly,  may  be  paid  to  either,  and 

when  thus  paid,  mortgage  to  secure  same  is  extinguished. 
Wright  vs.  Ware  et  ai.,  150. 

2.  Joint  bond  sued  on  by  sheriff ;  process  directed  to  sheriff,  and  served 

by  him  on  all  of  the  defendants;  sureties  alone  answer  but  file 
no  plea;  not  too  late  at  second  term  for  sureties  to  move  to  dis- 
miss for  want  of  legal  process,  etc.,  before  pleading  to  merits. 
Johnson  et  al.  vs.  Shurlp,  417. 

3.  Surety  to  joint  and  several  note  not  discharged  because  in  suit 

against  principal,  justice  gave  judgment  for  him,  especially 
if  the  holder  consulted  the  surety  before  trading  for  the  note, 
and  relied  upon  the  latter's  promise  to  attend  to  the  suit,  and 
especially  as  it  did  not  appear  but  that  the  judgment  was  only 
a  dismissal  of  the  suit.    Ha/rdin  vs.  Johnstony  522. 

JUDGE.     See  JudgmenU,  3. 
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JUDGMENTS. 

1.  Amoant  due  by  guardian  to  ward,  judgment  for  must  be  collected 

by  execution.  Attachment  for  contempt  not  lie.  Barrow  u. 
Gilbert,  70. 

2.  Prior  judgments  obtained  by  fraudulent  contriTance  of  debtor, 

and  though  against  himself,  manifestly  controlled  by  him,  held 
to  be  of  inferior  dignity  to  junior  judgments.  Baefle  m.  Mbare 
etai,,  94. 
8.  Judge  has  no  authority,  by  consent  of  counsel,  to  render  judg- 
ment in  vacation  on  bill  in  equity  for  new  trial,  the  facts  being 
undisputed.  What  purports  to  have  been  judgment  refusing 
new  trial  should  be  set  aside,  and  bill  left  to  stand.  Walker  t$, 
Twmer  et  <U.,  114. 

4.  Dormancy,  agreement  on^.  fa.  that  if  certain  payments  are  made 

at  stated  times,  judgment  is  to  be  entered  satisfied,  will  prevent. 
DarMy  vs.  Mumpford,  119. 

5.  Discharge  in  bankruptcy  not  relieve  property  from  lien  of  judg- 

ment not  proved  in  bankrupt  court.    Md, 

6.  Judgment  rendered  on  October  17,  1868;  return  on  fi.  fa,,  made 

by  constable,  of  no  property,  dated  November  8d,  1868;  on 
April  Ist,  1876,  levy  made;  judgment  held  to  be  dormant 
Burke  V9.  Lee,  231. 

7.  Garnishee,  judgment  rendered  against  after  full  hearing,  not  set 

aside,  on  motion,  because  of  any  defect  in  testimony  to  sup- 
port.    It  is  res  ad^udicata.    Fort,  adm'r,  f».  8trohecker,  262. 

8.  Dormant,  judgment  rendered  in  May,  1866,  with  no  execution 

thereon  until  June,  1878,  is.     Turner  v».  OnMe,  278. 

9.  After  affirmance  of  decree  directing  sale,  equity  will  not  enjoin 

same  at  instance  of  party  thereto,  where  no  ground  appears 
other  than  what  was,  or  might  have  been,  presented  for  adju- 
dication prior  to  decree.  Brinson,  trustee,  m.  Wesaolow9i^,  admW, 
298;  Tkweatt  et  al.  m.  Kiddoo,  Judge,  800. 

10.  Amended,  judgment  may  be  so  as  to  stand  in  favor  of  proper 

plaintiff.     Oay  m.  Oheney,  adm'r,  804. 

11.  J^une  pro  tune  judgment  may  be  entered  on  verdict.    Kehoett, 

HiU,  365. 

12.  Attachment,  to  authorize  judgment  in,  dedaration  must  allege 

that  defendant's  property  has  been  attached,  and,  instead  of 
praying  process,  should  ask  judgment  for  the  sale  thereof,  etc. 
Mehring  vs.  Charles,  377. 
18.  No  issuable  defense  on  oath  filed,  judgment  rendered  by  court 
where  attachment  is  based  on  debt  due  by  contract,    Ibid. 

14.  Decree  or  judgment  rendered  by  consent,  by  inadvertance,  or 

mistake,  not  speaking  true  intention  of  partieSk  equity  wiU  re- 
form.   Lester  et  a/.,  adm'rs,  vs.  Mathews,  408. 

15.  Lien  of  judgment  on  lands  of  intestate,  obtained  in  his  life-time, 
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not  diBcluurged  until  lands  are  fully  administered  by  actual 
sale.     CarUan  v$.  Davant  et  al.,  exeeutors,  451. 

16.  "CItU  cases  founded  on  contract;"  words  in  constitution  refer  to 

cases  at  law  only.    luaes  et  ux,  «#.  TinUy,  executor,  4S7, 

17.  Equity  will  not  be  active  in  carrying  into  effect  agreement,  object 

of  which  is  to  protect  property  from  Judgment  to  which  it  is 
Justly  subject    Fleweiien  et  al.  v$,  Fontaine  et  al,,  471. 

JURISDICTION. 

1.  Write  off  amount  in  superior  court,  in  case  carried  there  from 
lustice  court  by  certiorari,  to  reduce  claim  below  $50.00, 
to  give  tribunal  Jurisdiction,  neither  party  can.  McDonald  m. 
Dickens  et  ait.,  Tl. 

%.  Where  bill  alleged  that  defendant  was  of  said  county,  but  the 
sheriff  returned  "not  to  be  found,"  demurrer,  based  on 
want  of  Jurisdiction,  properly  overruled.  Bwann  tw.  Phanir 
Iron  A  Coal  Co,,  199. 

3.  Creditor  cannot  bring  claim  within  Jurisdiction  of  Justice  court 
by  entering  credit,  without  consent  of  debtor.  Cox,  Hiil  & 
Thampaon  vs.  Stanton;  Kayne,  Spring,  Dale  A  Co,  ve.  Stanton, 
406. 

4  Objection  to  equity  Jurisdiction,  on  ground  of  adequate  remedy 
at  law,  should  be  made  by  demurrer  at  first  term.  Isaacs  et 
tsx.  vs.  TinUy,  executor,  467. 

5.  Court  of  chancery  has  no  Jurisdiction  to  compel  domestic  cor- 

poration to  go  into  foreign  state  and  specifically  execute  con- 
tract, by  opening  ditches,  etc.,  and  on  its  failure,  to  enforce 
decree  by  attachment  and  sequestration.  Port  Royal  B.  B,  Co* 
vs,  Hammond,  523. 

6.  Justice  courts  have  Jurisdiction  in  all  civil  cases  arising  ex  deUeto, 

as  well  as  ex  contractu,  up  to  $100.00.  West,  A  Atlantic  B.  B. 
Co,  vs.  Brown,  534. 

JURY. 

1.  Indictment  not  quashed  because  two  of  grand-Jury  appeared  in 
it  as  Seaborn  Wadford  and  John  W.  Stoy,  and  on  the  Jury-list 
as  S.  Wadford  and  John  W.  Stoy,  Jr.    Bdyes  vs,  StaU,  85. 

2.  Discretion  of  court  in  deciding  on  competency  of  Juror,  on  mo- 
tion for  new  trial,  where  conflicting  evidence  was  introduced, 
not  interfered  with.  BrinMey  w.  State,  296;  Steioart  vs.  State, 
577. 
3.  Omission  to  call  name  on  panel  at  return  of  verdict,  no  ground 
of  uew  trial,  where  Jury  are  in  fact  all  present  Wilson  ts. 
State,  828. 
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4.  After  Juror  has  been  put  on  prisoner,  but  before  he  is  sworn,  so- 

licitor may  be  permitted  by  court  to  inquire  whether  he  has 
been  naturalized,  having  just  been  informed  to  the  contrary; 
and  on  its  so  appearing,  he  may  be  set  aside  for  cause.  Johnr 
Bon  f».  State,  491. 

5.  Cattle-stealing,  right  of  jury  to  lessen  punishment  by  recom- 

mendation to  mercy,  not  restricted  to  cases  where  there  are 
mitigating  circumstances,  and  it  is  error  in  the  court  thus  to 
limit  this  right.    Ibid. 

JUSTICE  COURTS.     See  Juritdictum,  1,  8,  6. 

LANDLORD  AND  TENANT. 

1.  Duty  of  landlord  to  make  tenement  suitable  for  purpose  for 

which  rented,  unless  tenant  knows  as  much  about  condition  as 
he  does;  he  must  also,  upon  notice  of  defect,  repair.  White 
&  Co.  98,  Montgomery,  204. 

2.  Tenant  is  not  agent  of  landlord  to  make  latter  responsible  for 

damages  which  result  to  third  persons  from  illegal  or  negligent 
use  of  premises  by  former.    Ilnd, 

LANDMARKS.    See  Preicription,  9. 

LEVY  AND  SALE. 

1.  Execution  amended  after  levy,  levy  falls.    Becuiey^s,  B0wden,15i. 

2.  When  decree  on  bill  by  husband,  as  administrator  of  wife,  was 

that  defendant  have  $400.00  as  compensation  for  improve- 
ments, which  was  decreed  to  be  a  charge  on  the  land,  to  be 
enforced  by  execution,  and^.  fa.  was  issued  requiring  sheriff, 
of  land  described  in  bill  as  property  of  husband,  to  make 
$400.00,  with  interest  and  costs,  which  defendant  recovered 
against  husband,  and  fi.  fa.  was  amended  so  as  to  recite  that 
the  $400.00  was  recovered  against  the  husband  as  administra- 
tor: Held,  that  it  would  be  difficult  to  hold  that  the  execution, 
as  it  was  originally  issued,  was  authorized  by  the  decree,  and 
especially  as  it  was  amended.    Ibid 

8.  Not  sufficient  that  sheriff's  advertisement  was  once  a  week  for 
four  weeks,  if  twenty-eight  days  do  not  elapse  between  the 
first  advertisement  and  the  sale.    Boyd  m.  MeFhrlin,  208. 

4.  Where  transferee  of  fl.  fa.  claimed  to  have  purchased  it  from 
plaintiff,  competent  for  defendant  in  illegality  to  show  that 
such  transferee  had  agreed  to  lend  him  the  money  to  take  up 
the  note  upon  which  the  judgment  was  founded ;  that  the  pay- 
ment  to  the  plaintiff  was  in  accordance  with  such  agreement 
and  therefore  theft,  fa.  was  discharged.    Itnd. 
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5.  The  name  of  a  corporation  is  of  its  very  essence,  and  a  change  of 

name  in  the  Jf.  fa.  from  that  by  which  it  is  sued  and  judgment 
entered,  is  material  variance.  Bra4f<iTd,  trustee,  vs.  Water  Lot 
Co.  of  Columbus  et  al.,  280. 

6.  Claimant  may  take  advantage  of  such  variance,  and  though  it  be 

amendable,  the  levy  must  fall.    Ibid. 

7.  If  the  same  party  has  litigated  with  plaintiff  in ^. /a.,  he  must 

raise  such  objection  at  an  early  stage  or  be  precluded ;  the  fact 
that  claimant,  a  different  corporation,  owns  a  majority  of  stocls 
in  defendant,  does  not  make  it  the  same  party.     Ibid. 

8.  Title  of  claimant  consisted  of  bond  from  defendant,  proof  that 

no  money  was  ever  paid  thereon,  and  that  no  prescription  had 
ripened;  whilst  title  was  shown  in  defendant  before  he 
sold,  and  jury  found  for  former,  new  trial  was  properly 
ordered.    Davis  tw.  Morgan,  294. 

0.  Property  turned  over  to  legatees  before  judgment  against  execu- 
tor on  alleged  claim  against  testator,  not  subject  to  levy  and 
sale  thereunder.     Castellaw,  adm'r^  vs.  Guilmartinet  ai  ,  305. 

10.  Where,  through  the  machinations  of  one  of  the  defendants,  who 

was  jointly  interested  with  many  others  in  the  fi.  fa.  under 
which  the  levy  was  made,  and  was  also  the  largest  stockholder 
in  defendant  in^. /a.,  the  property  sold  for  an  amount  far  be- 
low its  real  value,  and  he  became  the  purchaser,  discretion  of 
chancellor  enjoining  completion  of  sale  at  instance  of  other 
oint  owners,  whose  only  hope  of  collecting  amounts  due 
them  was  in  making  property  bring  its  full  value,  not  con 
trolled.     Ware,  executor,  et  ai.  vs.  Bazemore,  adirCr,  et  al.,  816. 

11.  Land  held  by  defendant  in  fi.  fa.,  under  bond,  no  part  of  pur- 

chase money  paid,  levied  on  and  sold,  oldest  judgment  takes 
precedence  over  junior  judgments  in  favor  of  vendors  for  in- 
stallments of  purchase  money.  Crafton,  sheriff,  et  al.  vs. 
Toombs,  343. 

12.  Release  of  property  for  value  by  plaintiff  in  fi.  fa.,  before  pur- 

chase by  claimant  from  defendant  of  other  property,  not  dis- 
charge property  so  purchased  from  lien  of  judgment.  Tucker 
vs.  Cornog,  executor,  443. 

18.  Bond  with  security  taken  by  claimant  to  save  purchase  harmless 
from  lien  of  judgment,  admissible  against  claimant.    Ibid. 

14.  That  claimant  took  deed  from  wife  as  well  as  husband,  under 

such  circumstances  as  sale  of  homestead,  with  consent  of  or- 
dinary, without  more,  not  a£fect  result  of  case.    Ibid. 

15.  Illegality  that  to  best  of  knowledge  and  belief  of  defendant,  ex- 

ecution is  proceeding  illegally,  because  it  has  been  settled  and 
fully  paid  off,  properly  stricken.    Staneel  vs.  Puryear,  445. 
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16.  Tax  books  showing  return  of  property  by  defendant  whilst  in 

possession,  and  failure  on  part  of  claimant  to  return  any  pro- 
perty, admissible  for  plaintiff.     Smith  i».  Hairs,  trtuttee,  447. 

17.  Declarations  or  acts  of  debtor  favorable  to  his  own  title,  made  or 

done  after  claimant's  alleged  title  had  accrued,  and  after  debtor 
had  parted  with  possession  by  shipping  to  claimant,  inadmis- 
sible to  rebut  evidence  of  claimant's  title  by  purchase  prior  to 
levy  of  attachment.    Ibid, 

18.  Lien  of  judgment  upon  lands  of  intestate,  obtained  In  his  life' 

time,  not  discharged  until  lands  are  fully  administered  by  act- 
ual sale.  Up  to  sale  sheriff  may  levy,  and  if  he  levy  before 
sale,  though  on  day  of  sale,  and  the  administrator  and  pur- 
chaser have  notice,  latter  buys  subject  to  lien  Caritantt. 
Davant  et  cU.,  executors,  451. 

19.  Tract  of  land  divided  by  line  of  county  in  which  defendant  in 

fl,  fa,  resides,  whole  tract  can  be  levied  on  and  sold,  as  his 
property,  by  the  sheriff  of  that  county,  but  not  by  the  sheriff 
of  the  adjoining  county.    Fambrough  vs.  Amis,  519. 

LIBEL  AND  SLANDER. 

1.  Publication  not  name  person,  but  describes  him  by  occupation, 

conduct  and  size;  opinion  of  witness  who  testified  that  he 
thought  plaintiff  was  referred  to,  giving  facts,  admissible. 
The  Howe  Machine  Co,  vs.  Souder,  64 

2.  In  absence  of  plea  of  justification,  or  other  defense  assailing 

character  of  plaintiff,  evidence  reflecting  thereon  excluded. 
Ibid. 

8.  Corporation  may  make  libelous  publication;  in  doing  so»  it  must 
act  through  agent.  Acts  of  agent  which  will  charge  corpora- 
tion there  with*    Ibid, 

LIEN. 

1.  Personalty,  issue  made  in  resistance  to  summary  execution  to 
enforce  lien  found  in  favor  of  creditor,  latter  not  entitled  to 
general  judgment.     Triest  et  al,  ts.  Watts  <fir  Bro.,  73. 

d.  Replevy  bond,  no  breach  of  until  aft«r  appropriate  special  judg- 
ment has  been  entered  for  amount  of  lien;  this  amount  is  the 
eventual  condemnation  money.    Ibid, 

8.  Qeneral  judgment  being  incapable  of  affecting  sureties  on  replevy 
bond,  not  set  aside  at  their  instance.    Ibid, 

4.  Sureties  have  no  right  to  have  "lien  proceedings*'  set  aside  on 
their  motion  after  issue  has  been  tried  and  found  for  creditor. 
Ibid, 
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5.  Manufacturer  of  furniture  furnished  materials  for  improvement 

of  real  estate,  but  had  no  claim  of  lien  recorded,  and  subse- 
quently assigned  the  debt  **  with  all  rights  and  liens,"  and 
assignee  recorded  claim  of  lien  in  his  own  name,  brought  suit 
thereon,  and  recovered  judgment  by  default.  Such  judgment 
will  be  set  aside  on  motion.    Hooper  vs.  Sells,  trustee,  127. 

6.  When  affidavit  upon  which  mechanic's  lien  on  personalty  was 

foreclosed,  failed  to  state  that  demand  was  made  on  the  owner 
and  payment  refused,  and  the  mechanic  who  made  the  affida- 
vit became  the  purchaser,  he  obtained  no  title.  Erskin  f^ 
Wiggins,  186. 

7.  When  sub-contractors  file  mechanics'  lien  against  property  of 

owner,  who  settles  with  original  contractors  without  notice  of 
such  claim,  former  have  no  lien.  Quemsey,  Bartram  4b  Henr 
drix  vs.  Beeces,  290. 

8.  Affidavit  to  foreclose  merchant's  lien  states  dates  by  which  it  is 

shown  that  it  is  prosecuted  within  one  year  after  maturity  of 
debt,  sufficient  though  it  contains  no  direct  averment  to  that 
effect,    Mo&re  vs.  Martin;  Moore  vs,  Bryant,  411. 

9.  Averment  of  demand  and  refusal  to  pay  may  be  traversed.    Ibid. 

LIMITATIONS,  STATUTE  OF. 

1.  Dormancy  of  judgment,  agreement  on  fl.  fa.  that  if  certain  pay- 

ments are  made  at  stated  times,  judgment  is  to  be  entered  sat- 
isfied, will  prevent,  and  constitute  a  new  point  from  which  the 
statute  will  commence  to  run.    Darsey  vs.  Mumpford,  119. 

2.  Absence  or  non-residence  of  debtor  who  never  resided  here,  no 

reply  to  statute.    Edwards,  adm'x,  vs.  Boss,  admW,  147. 

8.  Bar  of  act  of  March,  1869,  not  prevented  by  non-residence  and 
lunacy  of  debtor,  and  his  being  under  non-resident  committee 
at  passage  of  act,  and  until  he  died,  in  1871,  administration 
having  been  granted  here  on  his  estate  almost  three  years  be- 
fore action  was  brought    Ihid. 

4  This  is  not  a  "renewed  case,"  though  brought  against  the  ad- 
ministrator within  six  months  after  dismissal  of  a  void  attach- 
ment, issued  in  1809,  against  his  intestate's  committee,  to 
which,  within  less  than  four  months  after  he  obtained  letters, 
administrator  was  made  a  party  by  consent.    Ibid, 

5.  If  mortgage  executed  prior  to  June,  1865,  be  foreclosed  prior  to 

January  1,  1870,  and  be  active  in  trying  to  condemn  some  of 
mortgaged  property,  it  is  not  barred  by  act  of  1869,  though  it 
be  not  levied  upon  property  in  hands  of  purchaser  until  1874. 

Lmenthai  vs.  Champion  etal.,  158. 

6.  Running  account  kept  for  work  on  one  hand  and  board  on  other. 
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neither  general  statute  nor  act  of  1809  will  bar  suit  thereon  for 
any  part  thereof,  so  long  as  last  item  is  within  the  limitation. 
Sc?icUl  M.  Eisner,  190. 

7.  But  if  there  be  at  any  time  an  accounting  and  settlement  between 

the  parties,  monthly  or  otherwise,  such  settlement  will  become 
a  point  of  new  departure.     Ilnd, 

8.  Action  for  seizing  personal  property  under  execution  against 

stranger,  barred  after  four  years  from  date  of  seizure.  Baker 
vs.  Boozer,  195. 

9.  Interposing  claim,  and  litigating  title  in  claim  case,  not  keep 

statute  from  running.    Ibid. 

10.  Judgment  rendered  on  October  17, 1808;  return  on  fi^fa,  made 

by  constable,  of  no  property,  dated  November  3d,  1868;  on 
April  Ist,  1876,  levy  was  made :  judgment  held  to  be  dormant 
Burke  vs,  Lee,  281. 

11.  Note  under  seal  not  barred  until  twenty  years  after  date.    Bon- 

ner, trustee,  w.  Metcalf,  286. 

12.  Judgment  rendered  in  May,  1866,  with  no  execution  thereon 

until  June,  1878,  is  dormant.     Turner  m.  Orubbs,  278. 

18.  An  instrument  as  follows:  " December  28th,  1869.  I  do  this  day 
agree  to  pay  C  1,400  lbs.  of  good  middling  cotton  by  September 
Ist,  1870,  for  one  bay  horse;  in  case  of  any  failure  on  my  part, 
then  the  horse  shall  be  returned  to  C  in  good  order,"  passed 
the  title  to  the  purchaser,  and  if  neither  the  price  was  paid, 
nor  the  horse  returned  by  September  Ist,  1870,  C  had  the  right 
then  to  sue,  and  if  he  did  not  sue  until  March,  1876,  he  was 
barred.    Hays  vs.  CaUaway,  288. 

14.  Proceeding  to  subject  debts  equitably  liable  to  payment  of  judg- 

ment, not  barred  if  judgment  be  not  dormant,  and  if  debts 
sought  to  be  reached  are  not  barred,  although  the  original 
notes  for  such  debts  were  fraudulently  transferred  by  the  judg- 
ment debtor  to  his  son  more  than  eight  years  before  the  bill 
was  filed,  and  although  the  son  surrendered  them  to  the  maker, 
and  took,  in  lieu  thereof,  others  payable  to  himself.  BowUng 
et  (U.,  M.  Amis,  400. 

15.  New  promise  to  pay  in  a  particular  way,  must  be  in  writing, 

as  other  new  promises.     Vason  et  a/.,  vs.  BeM,  trustee,  500. 

16.  Call  and  notice  being,  by  the  charter,  a  condition  precedent  to 

collecting  subscriptions  to  capital  stock,  until  the  condition  is 
complied  with,  the  period  of  limitation  does  not  begin.  Cherry 
et  al,  vs,  Lamar  et  al.,  641. 

17.  So  long  as  the  corporation  is  not  barred,  its  judgment  creditors, 

who  have  exhausted  their  legal  remedy,  are  not  barred  from 
proceeding  in  equity  to  subject  unpaid  stock.    IM. 
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18.  On  facts  of  this  case,  limitation  act  of  1869  is  no  obstacle  to  re- 

lief.   Ibid. 

19.  Where  bank-notes  have  been  sued  upon  in  due  time,  and  judg- 

ments thereon  recovered,  bill  to  bring  in  equitable  assets  is  not 
,    governed  by  limitation  applicable  if  bank-notes,  instead  of 
judgments,  were  the  foundation  of  the  bill.  Ibid, 

LOST  PAPERS,  ESTABLISHMENT  OF.    See  Claims,  14;  Certifn-ari, 
8;  Evidence,  10. 

MANDAMUS.     See  Practice  in  the  Superior  Court,  4. 

MASTER  AND  SERVANT. 

1.  In  action  by  discharged  employee  for  year's  wages,  where  both 
parties  have  introduced  evidence,  jury  should  not  be  charged 
that  plaintiff  must  show  himself  without  fault.  Echols  d  Co, 
M.  Fleming,  166. 

3.  Charge  that  it  was  for  jury  to  determine,  from  facts  proved, 

whether  plaintiff  was  guilty  of  such  conduct  or  neglect  of 
duty  as  to  authorize  his  discharge,  was,  so  far,  correct.    Ibid, 

See  BaUroads, 

MORTGAGE. 

1.  Note  payable  to  two  creditors  jointly,  may  be  paid  to  either,  and 

when  thus  paid,  mortgage  to  secure  same  is  extinguished. 
Wright  w.  Ware  et  al,,  160. 

2.  Purchaser  of  part  of  mortgaged  property  cannot  complain  of  any 

disposition  made  of  other  portions  thereof  prior  to  date  of  pur- 
chase, mortgage  having  been  recorded.  IMienthal  vs.  Champion 
etal.,  168. 
8.  Purchaser  of  mortgaged  property,  who  paid  full  price  for  same, 
may  set  up  usury  in  mortgage,  though  it  had  been  fore- 
closed, and  the  usurious  interest  paid,  before  his  purchase.  Ibid, 

4.  Description  sufficiently  definite.     Usina  d  Jones  et  cU,  vs.  Wilder, 

178. 
6.  Recitals  in  mortgage  estop  defendants  from  denying  title  to  prop- 
erty covered  thereby.    I  bid. 

6.  Consideration  of  former  indebtedness  sufficient  to  support  mort- 

gage in  contest  between  parties  thereto.    Ibid, 

7.  Sale  embracing  stipulation  that  title  is  to  abide  in  seller  until 

price  is  paid,  not  pass  title  presently.  Such  transaction  is  a 
conditional  sale,  not  an  absolute  sale  with  mortgage  by  buyer 
to  seller.    Jowers  vs.  Blandys,  879. 

8.  Six  bales  of  growing  cotton  crop  may  be  mortgaged  if  they  can 

be  identified  when  packed  and  hooped.    Stephens  vs.  Tucker,^!, 
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9.  Sale  or  mortgage  of  portion  of  crop  not  planted,  there  cannot  be. 
Eedd  db  Co.  i».  Burrus  A  WiUianu,  574. 

10.  Discharge  in  bankruptcy  no  answer  to  foreclosure  of  mortgage, 
where  it  does  not  appear  affirmatively  that  mortgagee  has  lost 
lien  by  proving  debt.    Priee  v$.  Ami$,  004 

MUNICIPAL  CORPORATIONS. 

1.  Action  of  council  granting  or  refusing  private  person  leave  to 

cut  a  ditch  which  proved  to  be  a  nuisance,  should  appear  by 
its  record.    Baker  et  al.  v$.  SeoJMd,  182. 

2.  Corporation  bound  to  keep  its  streets,  etc.,  in  safe  condition  for 

travel  in  ordinary  modes,  by  night  as  well  as  by  day.  Maifor 
etc.,  of  Borne  ve.  Dodd,  288. 

8.  Though  plaintiff  may,  in  some  way,  have  contributed  to  the  in- 
jury, yet  that  not  prevent  recovery  if,  by  ordinary  care,  he 
could  not  have  avoided  consequences  of  defendant's  negli- 
gence.   Ibid. 

4  Action  for  damages  for  removal  of  earth  and  gravel  from  street 
fronting  plantiff's  lot,  for  the  purpose,  not  of  grading  the 
street,  but  of  filling  up  other  streets,  may  be  maintained. 
Mayor,  etc.,  of  Ma^con^  ve.  HiU^  595. 

5.  All  the  charges  in  respect  to  the  grading  of  the  street,  either  as 

to  its  being  left  in  an  incomplete  condition,  or  otherwise,  were 
outside  of  the  issue  made,  and  might  have  misled  the  jury. 
Ibid. 

6.  General  rule  is  that  injury  to  property  fronting  on  streets,  by 

reason  of  legitimate  and  reasonable  grading  thereof,  is  damn- 
um abaque  i^furia.    Ibid, 

NEGOTIABLE  INSTRUMENTS. 

1.  Note  payable  one  day  after  date  becomes  due  on  day  after  it  was 

made,  and  cannot  be  sued  until  the  day  following.  BaeJU  m. 
Moore  etal,  94 

2.  If  such  note  was  not  made  on  the  day  of  ita  date,  it  cannot  be 

sued  until  the  second  day  after  It  was  in  fact  made.    Ibid 

3»  Bonds  having  many  years  to  run,  but  issued  with  an  indorsement 
upon  each,  to  the  effect  that  if  default  be  made  in  paying  any 
of  the  coupons,  the  bond  itself  shall  become  due  and  payable, 
are  legally  due  as  to  the  whole  of  the  principal  whenever  such 
default  occurs.  Jfaj^r,  etc. ,  tf  Qr^/in  m,  (Xty  Bank  of  Maeon, 
884 

NEW  TRIAL. 

h  Matters  of  fact  atated  in  motion  suficiently  Yerifled  by  direct 
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statement  by  Jnd/^e,  seeming  to  have  that  object,  though  ex- 
pressed in  terms  somewhat  loose  and  difficult  of  construction. 
Flandera  db  ffuguenin  f».  Ma^nard,  56. 

8.  Immaterial  error  no  ground  of  new  trial.  The  Howe  Machine 
Co  t».  Souder,  64;  Baefte  w.  Moore  et  al.,  94;  Falkner  dh  Co, 
v$.  Lane,  116;  Bonner,  trustee,  vs.  Metcatf,  236;  Phillips  vs.  Bul- 
lard,  256;  (hsteUaw,  a4m*r,  vs.  Ouilmartinetal,,  805;  HadUy 
vs.  8taU,  309;  P&rry,  adm'r,  vs.  MuUigan,  479. 

3.  Whether  plaintiff  purchased  note  from  payee  for  value  before 

due,  material  issue;  negotiations  between  the  parties  touching 
the  same  after  it  became  due,  implying  that  it  was  still  the  pro- 
perty of  the  latter,  material  as  newly  discovered  evidence  tend- 
ing to  negative  any  previous  bona  fide  purchase.  Clary  im. 
Surrenep,  88. 

4.  Sufficient  evidence  to  support  verdict.     Smith  vs.  Bush,   121; 

White  d  Co.  vs  Montgomery,  204;  Mobile  F.  Dep't  Ins.  Co.  vs. 
Coleman  db  CoUat,  251;  Tatum  us.  State,  408;  MeMtUUn  et  alvs 
Erwin,  427;  Parker,  ex*r,  vs.  Dowdy,  439;  Vason  et  aJl  vs.  BaU, 
trustee,  500;  Weekes  vs.  Cottingham,  559;  Shiels  vs.  Lamar, 
adm%  590. 

5.  Not  sufficient  evidence  to  sustain  verdict.    Sav.  Skid,  d  Sea.  R. 

R.  Co.  vs.  Bonaud,  180;  SehaUvs.  Eisner,  190. 

6.  Gross  inadequacy  of  damages  found  by  jury,  ground  of.    Baker 

et  al.  vs.  SeofleU,  182. 

7.  Evidence  conflicting,  discretion  not  controlled.  Smith  vs.  Wilson, 

322. 

8.  Issue  being  question  of  negligence,  and  there  being  some  evi. 

dence  from  which  jury  could  infer  negligence,  repeated  find- 
ings to  same  effect,  respected.     Gent.  R.  R  4b  Bl^g  Co.  vs. 
Opie,94». 

9.  Abitrators,  evidence  before  conflicting,  award  prox)erly  allowed 

to  stand.     Carr  vs.  Smith,  361. 

10.  Newly  discovered  evidence  relating  to  distinct  cause  of  action, 

no  ground  for  new  trial.     Olaflin  ds  Co.  vs.  Briant,  414. 

11.  Discretion  exercised  in  granting  new  trial,  not  controlled.   ElUott 

vs.  West,  df  At.  R  R.  Co.,  454. 

12.  Newly  discovered  evidence  which  is  inadmissible,  and  which  does 

not  affect  result,  new  trial  not  granted  on.  Perry,  admW,  vs. 
MuUigan,  479. 

13.  Negligence  in  issue,  new  trial  may  be  granted  for  insufficient 

evidence,  or  because  the  verdict  is  contrary  to  evidence,  as  in 
other  cases  where  questions  of  fact  are  involved.  Cent .  R» 
<fir  Bf^g  Co.  vs.  Kenney,  485. 


14.  Verdict  for  intermediate  Bum  between  the  highest  and  lowest 

value  proven,  Bustained,  though  no  witnesa  has  awom  to  spe- 
cific amount  found.      Wtat.  <£  At.  B.  B.  Co.  ct.  Broaa,  534 

15.  New  trial  not  granted  because  irrelevant  testimonj,  not  hurtful 

to  defendant,  was  admitted,  nor  because  the  court  refused  to 
re-open  the  case  after  ii  had  been  closed,  to  admit  evidence 
which  would  not  probably  have  affected  the  result  TurbatSle 
u.  State.  645. 

16.  Evidence  insufficient  to  support  verdict.     Madden  m.  Slate,  563. 

17.  Circumstantial  evidence  entirely,  except  that  of  witness  who 

was  jointly  indicted  with  defendant,  and  subsequently  con- 
victed as  principal  in  the  first  degree,  and  of  wife  of  such 
witness;  newly  discovered  evidence  flatly  contradicting  these 
witnesses,  produced,  new  trial  should  have  been  granted. 
Stewart  vt.  8taU,  577. 

18.  Ejectment,  newly  discovered  evidence,  consisting  of  deeds  on 

record  affecting  the  very  lands  in  dispute,  not  warrant  new 
trial;  such  records  are  always  accessible  to  both  parties,  and 
diligence  would  have  procured  the  deeds  in  time.  Shielitt. 
Latnar.  adm'z,  590. 

19.  The  evidence  opposed  to  the  verdict,  coming,  as  it  does,  from 

interested  or  from  sympathetic  witnesses,  is  not  strong  enough 
to  Justify  a  reversal  of  the  judgment  refusing  a  new  trial.    In 
all  doubtful  cases  of  mere  tact,  the  jury  and  the  presiding 
judge  are  more  competent  to  reach  the  truth  and  do  justice 
than  a  court  of  review.     Orap*,  w.  Hunter,  602. 
SO.  Discretion  of  court  helow,  exercised  in  granting  or  refusing  • 
new  trial,  where   the  judgment  turns  upon  conflicting  facts, 
will  not  be  controlled,  unless  manifestly  abused,  or  unless 
some  well  recognized  principle  of 
Comer  m.   WcJit,  607;  if/:adetl  o».   i 
land,  for  use,  v»  Singer  SeiB.  Maehi 
Oottingkam;  Jonet,   attignee.  ti    . 
Baritet  m.  We*Urn  U.   Tel.    Co'.;  i 
State,  607;  liptc<nBl>  m.  StaU,  608. 

NON-SUIT. 

1.  When  plaintiff 's  evidence  showed  t 
him,  had  passed  out,  non-suit  rig 
Oa.  Ag.  A  Man.  Co.,  327. 
3.  Evidence  sufflcient,  non-suit  error. 

NOT  ART  PUBLIC.    See  Baa,  2, 
OFFICE.     See  Conatitatiowa  Law.  2. 
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PAYMENT. 

1.  Where  executor  paid  over  to  attorney  of  legatee  latter's  share 

less  sum  sufficient  to  cover  garnishments,  taking  receipt  which 
so  specified,  and,  further,  that  surplus  should  be  paid  to  lega- 
tee: Held,  that  such  receipt  was  not  evidence  of  appropriation 
of  sum  to  garnishing  creditors     EaejU  v$,  Moore  et  aL,  94. 

2.  Receipt  of  bank  check  is  not  payment  of  antecedent  debt  until 

it  is  itself  paid.    Phmps  tm.  BvMard,  256. 

8.  Bonds  having  many  years  to  run,  but  issued  with  an  indorsement 
upon  each  to  the  effect  that  if  default  be  made  in  paying  any 
of  the  coupons,  the  bond  itself  shall  become  due  and  payable, 
are  legally  due  as  to  the  whole  of  the  principal,  whenever  such 
default  occurs.    Mayor, etc. ,  of  Oriffin  w.  City  Bank  of  Macon,  884. 

PARTNERSHIP. 

1.  Where  one  partner  is  to  furnish  houses  and  fixtures,  and  the  other 

to  devote  his  time,  etc.,  to  storage  of  cotton,  contract  not  vio- 
lated by  latter  if  he,  when  houses  are  full  and  more  not  pro- 
vided, builds  and  stores  for  himself,  not  neglecting  firm  busi- 
nets.    Pameli  wt,  Robinson,  adm'r,  26. 

2.  Former  not  entitled  to  share  in  profits  so  made.    Ibid. 

8.  If  latter  partner  die,  estate  entitled  to  share  in  proceeds  arising 
from  cotton  stored  during  his  life -time,  after  deducting  ex- 
penses.   Ibid. 

4.  Administrator  of  deceased  partner  shares  in  profits  of  cotton 

stored  and  unclaimed  during  his  life,  and  sold  after  his  death 
by  surviving  partner.    Ibid. 

5.  Proceeds  of  sale  directed  to  be  held  in  court  and  advertised  for 

one  year.    Ibid, 

6.  AfiSdavit  to  obtain  possessory  warrant,  which  describes  affiant  as 

member  of  a  certain  firm,  is  not,  therefore,  a  proceeding  in 
favor  of  the  firm.  The  affiant  is  the  party  as  an  individual,  if 
the  possession  violated  be  alleged  to  be  his  own.  McClain  vs. 
Cherokee  Ir<m  Co  ,  233. 

7.  On  eerHorari  by  defendant,  to  which  the  firm  is  a  party  in  place 

of  the  real  plaintiff  in  the  warrant,  there  can  be  no  correction 
of  any  error  complained  of.    Ibid. 

8.  Action  on  note  against  firm  composed  of  two  brothers,  success- 

ors, under  same  name,  to  former  firm  composed  of  farther  and 
one  of  the  brothers;  note  was  given  by  surviving  partner  for 
account  made  continuously  by  the  two  firms  with  payee.  The 
new  partner  pleaded  non  est  factum  as  to  the  portion  of  the 
note  which  covered  the  account  made  with  first  firm :  Held, 
that  the  statute  of  frauds,  in  respect  to  a  promise  to  pay  the 
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2.  Judge  exhausted,  may  suspend  trial  till  next  morning,  though  he 
had  announced  there  would  be  no  stop.    J  bid, 

8.  Pending  capital  case,  Judge  should  not  retire  beyond  bar  without 
suspending  business  till  his  return.    Ibid, 

4.  Counsel  in  equity  case  failing  to  suggest,  on  request,  questions 

for  submission  to  Jury,  cannot  complain  of  verdict  because  of 
omission  of  some,  without  explaining  why  they  were  not  sug- 
gested in  time.     Visoffe  w.  MeKettar  et  al.,  140. 

5.  Whilst  a  mandamus  nisi  may  be  issued  in  vacation,  it  must  be 

acted  on  in  term,  notwithstanding  the  act  of  1877;  that  act  has 
reference  alone  to  mode  of  bringing  up  such  cases  to  this  court. 
Hammond  vs.  Poole  et  al.,  160. 

6.  That  verdict  in  trover  was  written  on  bail  affidavit,  instead  of  on 

declaration,  no  ground  either  of  arrest  of  judgment  or  of  new 
trial.  Proper  for  court  to  direct  that  it  be  transferred  to  dec- 
laration.   Erskine  vs.  Wiggins,  186. 

7.  Opinion  of  supreme  court  declaring  previous  verdict  excessive, 

not  to  be  read  to  Jury  on  new  trial.  Eagle  dk  Phctnix  Man.  Co. 
vs.  Browne,  240. 

8.  That  defendant  to  equity  cause  filed  answer  in  nature  of  cross- 

bill, not  entitle  him  to  opening  and  conclusion.  Ouemsey,  Ba/r- 
tram  d  Hendrix  vs.  Beeves,  290. 

9.  After  appearance,  appeal  and  two  verdicts,  too  late  to  object  to 

process  because  not  signed  by  clerk.  Oap  vs,  Cheney,  adm'r, 
804. 

10.  Proper  correction  of  counsel's  mistake  in  quoting  testimony,  ac- 

cepted at  time  as  proper,  no  cause  for  new  trial.  Wilson  vs, 
8taU,  328. 

11.  Joint  bond  sued  by  sheriff;  process  directed  to  sheriff  and  served 

by  him  on  all  of  the  defendants;  sureties  alone  answer;  not  too 
late  for  them,  at  second  term,  to  move  to  dismiss  for  want  of 
legal  process,  etc.,  before  pleading  to  merits.  Johnson  etal, 
vs,  Shurley,  417. 

12.  Omission  of  claimant  to  move  to  dismiss  levy  on  conclusion  of 

plaintiff 's  evidence,  no  admission  that  prima  fade  case  is  made 
out ;  yet,  when  at  the  close  of  all  the  evidence,  claimant  con- 
tends for  the  conclusion  in  argument,  and  obtains  it,  he  is  es- 
topped from  denying  that  the  onus  has  been  shifted.  Smith 
V8.  Haire,  trustee,  446. 

18.  Verdict  may  be  received  in  civil  case  In  absence  of  defendant  and 
counsel.    Berry,  adm'r,  vs,  MuUigan,  479, 

PRACTICE  IN  THE  SUPREME  COURT, 
n     1.  Yeriflcation  of  grounds  of  motion  for  new  trial  sufficient,  though 
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expressed  in  loose  terms,  if  apparently  intended  as  such. 
Flanders  d>  Huguemn^  vs.  Maynard,  56. 

3.  Plaintiff  in  error  must  see  that  whole  record  s  brought  to  this 
court;  and  when  brief  of  evidence  is  agreed  to  upon  condition 
that  an  issue,  verdict  and  judgment  shall  be  embraced  therein, 
instead  of  which  a  mere  general  statement  is  inserted,  neither 
the  issue  nor  the  verdict  being  set  out  in  full,  such  statement 
will  be  construed  most  strongly  against  the  excepting  party. 
The  Howe  Machine  Co.  vs,  Souder,  64. 

8.  Technical  objection  not  made  in  court  below,  not  allowed  in 
supreme  court,  though  record  disclose  that  it  could  have  been 
made.     Smith  vs.  Bush,  121. 

4  Assignment  of  error  is  too  general  which  complains  that  issues 
were  not  submitted  to  jury  nor  covered  by  decree,  but  not 
specifying  what  issues.     Visage  vs,  McKeUar  et  al.,  140. 

5.  Refusal  of  new  trial  not  reversed  on  ground  that  court  erred  in 

not  sustaining  demurrer  and  motion  to  quash  indictment, 
where  record  fails  to  disclose  that  they  were  made  before  plea 
to  merits,  and  where  facts  would  not  have  authorized  arrest  of 
judgment.    Davis  vs.  State,  170. 

6.  Judgment  dismissing  bill  not  reviewed  on  writ  of  error  brought 

in  summary  manner  provided  for  injunction  cases.  Jones  os. 
Jones  etal.,  184. 

7.  No  law  authorizing  division  of  bill  of  exceptions,  and  the  hear- 

ing of  one  part  at  this  term  and  the  other  at  next.    Ilnd. 

8.  As  it  is  right  of  both  parties  to  have  hearing  on  injunction  at 

present  term,  motion  to  transfer  whole  bill  of  exceptions  to 
next  term,  must  be  denied.    Ibid, 

9.  Parties  must  see  that  the  whole  record  is  before  this  court,  or 

take  the  consequences.    Sehall  vs.  Eisner,  190. 

10.  Where  judge  refuses  to  certify  bill  of  exceptions  as  presented  to 

him,  because  untrue,  and  returns  same  to  counsel  with  objec- 
tions thereon,  and  this  paper  is  forwarded  as  bill  of  exceptions, 
proceeding  will  be  dismissed.     Gross  vs.  Kemp,  194. 

11.  Opinion  of  Supreme  Court  declaring  previous  verdict  excessive, 

should  not  be  read  to  jury  on  new  trial.  JSkigle  and  Phoenix 
Man.  Co.  vs.  Browne,  240. 

12.  Matters  urged  in  denial  or  excuse  of  a  contempt,  and,  on  writ  of 

error,  held  insufficient,  cannot  be  set  up  afterwards  as  purging 
contempt,  before  any  of  the  imprisonment  has  been  suffered. 
Judge  should  refuse  to  certify  second  bill  of  exceptions. 
Thweatt  et  al.  vs,  Kiddoo,  Judge,  300. 

13.  Qualifications  in  judge's  certificate  accepted  as  true  by  this  court 

Penna/man  vs.  State,  336. 
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14.  Brief  of  evidence,  with  agreement  of  counsel  entered  thereon, 

attached  to  bill  of  exceptions  as  exhibit,  and  referred  to  there- 
in as  follows:  "A  brief  of  testimony  introduced  on  said  trial 
has  been  agreed  to  in  writing  by  counsel  for  plaintiff  and  de- 
fendant, filed,  and  is  a  part  of  the  record  of  the  cause,  a  copy 
of  which  is  hereto  annexed,  marked  exhibit  A,  and  to  which 
reference  is  prayed,"  writ  of  error  not  dismissed  for  want  of 
approval  of  evidence  by  judge.  Cent.  B,  E,  and  Rk'g  Co,  m. 
Qpk?,  346. 

15.  Nor  will  fact  that  no  copy  of  the  brief  is  embodied  in  transcript 

be  ground  for  dismissal,  it  not  appearing  from  the  brief  of 
evidence  or  the  record,  that  the  former  had  been  filed  and 
made  a  part  of  the  record.    Ibid, 

16.  Provision  in  act  of  1870,  in  reference  to  making  brief  part  of  the 

record,  is  permissive,  and  not  compulsory.    IJnd. 

17.  Where  motion  for  new  trial  comes  up  as  part  of  record,  and  biU 

of  exceptions  recites  that  statements  in  each  ground  are  true, 
grounds  held  to  be  suflSciently  verified.     Ibid. 

18.  Charge  not  set  forth,  presumed  to  have  covered  principles  appli- 

cable.   Mob.  Fire  Dept.  Ins.  Co.  m.  MiOer,  420. 

19.  Where  evidence  purports  to  represent  only  the  substance  or  effect 

of  documents  introduced,  and  Is  so  vague  and  meagre  that  this 
court  cannot  ascertain  whether  the  charge  complained  of  pro- 
duced a  wrong  verdict  or  not,  new  trial  not  ordered.  Parker, 
^SBeautar,  m.  Dowdy,  489.      v 

90.  Exception  to  allowance  or  refusal  of  amendment  to  declaration, 
cannot  be  brought  to  supreme  court  until  final  termination  of 
cause.    Jackson  d.  Co.  vs.  Greene  db  Co.,  460. 

21  Certificate  to  bill  of  exceptions  need  not  be  literally  as  in  Code. 
Cent.  R.  R.  ^  Bh^g  Co.  tw.  Psrry,  461. 

S2.  New  trial  not  granted  on  ground  that  verdict  does  not  cover 
Issues  submitted,  where  record  is  so  defective  as  not  to  show 
precisely  how  the  case  was  submitted  to  the  jury,  and  what 
was  before  them.    Haynes  et  al.  vs.  Battle,  484. 

24.  That  admissions  and  positions  mentioned  in  charge  were  cor- 

rectly recited,  presumed,  if  nothing  to  contrary  appears. 
Weekss  vs.  Cottingkam,  559. 

25.  Bill  of  exceptiODS  filed  July  15, 1876,  certiiied,  with  transcript  of 

record  on  19th  of  same  month,  but  not  forwarded  to  clerk's 
office  of  this  court  until  January  5,  1877,  the  return  day  to 
present  term  being  December  26, 1876,  case  will  not  be  entered 
on  docket  of  this  term,  and  this  though  it  may  be  shown  that 
clerk  of  superior  court  was  unable,  by  reason  of  indisposition, 

44 
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to  transact  official  business  from  December  1st,  until  after  such 
return  day.  McDaniel  &  Strang  m.  Supt.  West.  <£  At.  R  B,, 
598. 

26.  Diligence  would  have  required  tbat  counsel  should  have  applied 

for  mandamus  against  clerk,  when  he  failed  to  forward  papers 
within  ten  days  from  the  date  of  the  filing  of  the  bill  of  excep- 
tions in  his  office.    Ibid. 

27.  Where  bill  of  exceptions  has  no  certificate  of  clerk  thereto,  coun- 

sel for  plaintiff  will  not  be  allowed  to  withdraw  papers  for  the 
purpose  of  having  such  certificate  attached,  after  the  call  of 
the  cases  from  that  circuit  has  commenced,  even  though  coun- 
sel stated  that  if  the  bill  of  exceptions  was  not  returned,  with 
the  certificate  attached,  before  the  case  was  reached,  the  writ 
of  error  might  be  dismissed.  JUddlebrooks  m.  Wiieox,  €Hbb$  A 
Co.,  699. 

28.  Diligence  would  have  required  that  the  defect  should  have  been 

cured  before  the  circuit  to  which  it  belonged  had  been  reached. 
Ibid. 

29.  Material  portions  of  record  wanting,  dismissal  not  prevented  by 

fact  that  absent  parts  are  fully  set  forth  in  bill  of  exceptions. 
Certificate  of  judge  can  no  more  authenticate  a  portion  of  the 
record  than  can  the  certificate  of  the  clerk  a  portion  of  the 
bill  of  exceptions.     Thompson  m.  Central B,B,  d  Batd^g  Co,, 

eoo. 

30.  Suggestion  of  diminution  not  allowed  after  abstract  has  been 

read  and  the  argument  progressed,  even  though  attention  of 
counsel  for  plaintiff  be  then  called,  for  first  time,  to  defect 
Ibid. 

81.  Where  counsel  suggests  the  death  of  plaintiff  in  error,  and  moves 

an  order  making  his  temporary  administrator  a  party,  and 
such  motion  is  resisted  upon  the  ground  that  the  action  abated 
on  the  death  of  the  plaintiff,  the  question  as  to  the  right  of  a  tern, 
porary  administrator  to  be  made  a  party  being  waived,  and  the 
court  directs  that  the  question  as  to  the  abatement  of  the  suit, 
be  argued  with  the  main  case,  and  that  the  clerk  should  not 
enter  the  order  until  the  preliminary  question  was  determined, 
upon  the  attention  of  counsel  being  called  to  the  fact  that  ma- 
terial portions  of  the  record  were  wanting,  thus  necessitating 
a  dismissal  of  the  writ  of  error,  he  will  be  allowed  to  withdraw 
such  motion  to  make  parties,  and  the  case  will  be  continued. 
Ibid. 

82.  Bill  of  exceptions  signed  neither  by  plaintiff  in  error  nor  his 

counsel,  and  no  assignment  of  error  therein  contained,  writ  of 
error  dismissed.    Copy  bill  is  no  evidence,  and  cannot  be  con* 
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sidered  to  show  assignment  of  error  not  in  original.  Anderson, 
executor,  ts.  Baker,  604. 

33.  Bill  of  exceptions  by  claimant,  but  supported  by  no  record  ap- 
propriate to  claim  case,  reversal  impracticable.  Harnett  «#. 
Morris,  004. 

PRESCRIPTION. 

1.  Principle  of  common  law,  that  right  to  easement  of  light  and 
air  passing  over  another's  land  through  ancient  windows,  may 
be  acquired  by  possession  and  use,  is  not  applicable  to  this 
country.     Turner  tw.  Th4)fnpson,  268. 

3.  Execution  showing  levy  upon,  and  sale  of,  certain  land,  without 
specifying  who  to,  inadmissible  as  color  of  title,  in  absence  of 
proof  that  deed  was  executed  in  accordance  with  sale.  Baird 
et  cU»  ts.  JSdans,  850. 

3.  Parol  evidence  as  to  who  was  purchaser,  as  foundation  for  its 

introduction,  properly  excluded.   Ibid, 

4.  Quit  claim  deed  sufficient  color  upon  which  to  base  prescription. 

OasiUberry  vs.  Black  et  al.,  886. 

6.  For  defendant  to  rely  on  deed  as  color,  not  necessary  to  show 
affirmatively  that  person  who  executed  same  had  either  title 
or  possession.    McMuUin  et  al,  vs.  JShnein,  427. 

6.  Color  and  possession  sufficient  for  prescription,  whether  posses- 

sion be  in  person  or  by  tenant.    Ibid, 

7.  Written  agreement  to  divide  lands  owned  or  claimed  in  common, 

though  made  by  the  administrator  of  one  of  the  tenants  in 
common,  without  an  order  from  court  for  the  partition  there- 
of,  is  admissible  as  color.    Shiels  vs,  Lamar,  adm%  591. 

8.  Though  the  description  be  not  clearly  expressed,  yet  when  it 

contains  certain  indicia  by  which  a  surveyor  can  ascertain  the  di- 
viding line  agreed  upon,  paper  is  color  to  extent  of  true  divid- 
ing line;  and  where  that  line  actually  was,  is  question  for 
jury.    Ibid, 

9.  Seven  years'  possession  up  to  line,  by  party  who  made  agree- 

ment, and  those  who  hold  under  him,  sufficient  title  to  recover 
in  ejectment.    Ibid. 

10.  Disputed  lines  between  adverse  claimants  of  land,  and  questions 
of  where  old  fences  stood  in  the  past,  and  how  long  they  stood 
in  certain  localities,  are  peculiarly  for  the  jury.    Ibid, 

PRESUMPTIONS.    See  Administrators  and  Executors,  7;  Equitj/,  27; 
PracHee  in  Supreme  Court,  18,  24. 

PRINCIPAL  AND  ACCESSORIES.    See  Onminal  Law,  65,  67,  68. 


PRINCIPAL  AXD  AGENT. 

1.  Aolion  against  corporation  for  libel;  conduct  of  agent  which  Till 

bind  companj'  oh  admission  that  it  authorized  publicalioo.    The 
Hinee  Jiaeliiiie  Co.  vt.  Sotuler,  M. 

2.  Sayings  of  conductor  to  fireman  at  next  station  to  that  of  injuiy, 

inadmissible  in  suii  against  railroad;  especially  when  offered 
in  behalf  of  compuif.     Cent.  R.  B  A  Rk'g  Co.  m.  Kdlf.  101. 
8.  Tenant  \s  not  agent  of  landlord 
damages  lo  Ibird  persons  wbic 
ligent  use  of  the  premises  b; 
Moatg-initrg,  304. 

4.  Principal  lialilc  for  tort  of  agent 

the  same  extent  as  would  be  t! 

way  v*.  At  it,W.  P.  R.  R.  Co., 

6.  Tbif>  principle  is  especially  app 

afler  the  lort,  and  thereby  his 

6.  Contract  with  agent,  in  ignoranc 

lug  an  principal,  for  certain  wi 
lo  him  before  notice,  allowed 
Prrl  M.  Shepherd,  365. 

7.  Title  retained  as  agent,  remain 

notes  for  purchase  money  be 
JtnterM  Of.  Biandgt,  3TV. 

8.  TroTcr  for  property,  on  condii 

brought  by  principal.  /Mrf, 
ft.  Party  taking  and  enjoying  bene 
quently  object  thereto  on  grou 
to  bind  him  by  submiasion. 
10.  Whether  unauthorized  order  fo 
agent,  was  ratified,  question  fo 
not  for  court.     Barr  A  Qi.  w. 

PRINCIPAL  AND  SECLTUTY. 
I.  Personalty  of  principal,  which  t 
under  levy,  surety  has  no  abso 
sale  day.     LOf  m.  SoberU,  30 

5.  If  creditor,  for  no  consideration  i 

debt,  or  part  thereof,  postpone 
tion,  surety  not  discharged. 

3.  Joint  bond  sued  by  eherilT ;  proc 

by  him  on  all  the  defendant 
file  no  plea;  not  too  late,  at  se 
diamisa  for  want  of  legal  proc 
its.    JeAnton  et  al,  vs.  8/tvrte$ 
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4.  Conversation  by  creditor  with  principal,  resulting  in  the  granting 

of  solicited  indulgence  as  a  favor,  not  dincharge  surety.  Va- 
•on  et  aL ,  T8.  BeaU,  trustee,  500. 

5.  Joint  and  several  note,  surety  not  discharged  because   in  snii 

against  principal,  justice  gave  judgment  for  him;  especially  if 
holder  consulted  surety  before  trading  for  it,  and  relied  upon 
his  promise  to  attend  to  the  suit;  and  especially  as  it  did  not 
appear  but  that  the  judgment  was  only  a  dismissal  of  the  case. 
Mardin  vs.  Johjutan,  522. 

PROCESS.    See  Practice  in  Superior  Gimrt,  8,  10. 

PRODUCTION  OF  PAPERS.     See  Evidenre,  19,  3D. 

PROMISSORY  NOTES     See  NegotiahU  Instruments,  1,  2. 

RAILROADS. 

1.  Opinion  of  plaintiff,  that  damage  from  crushing  of  hand  in  coup- 

ling  cars  was  $10,000.00,  inadmissible;  he  should  state  facts. 
Cent.  B,  B.  and  Bk'g  Co.  vs.  KeUy,  107. 

2.  Sayings  of  conductor  to  fireman  at  next  station  to  that  of  acci- 

dent, inadmissible,  especially  in  behalf  of  company.     Ibid. 

8.  Questions  are  the  fault  of  plaintiff  and  the  negligence  of  defend* 
ant,  without  regard  to  the  nature  of  the  business  or  the  condi- 
tion  of  the  plaintiff *s  hands.  If  business  was  very  dangerous, 
duty  was  upon  both  parties  to  use  more  care;  if  there  was  a 
defect  in  the  left  hand  of  plaintiff,  the  di^fendant  should  have 
observed  it  before  employing  him  about  such  work.     Ibid. 

4.  Rule  as  to  presumptions  in  cases  of  injuries  to  employees  of  rail- 

roads.   Ibid. 

5.  Train  not  run  according  to  schedule,  railroad  liable  to  person 

sustaining  injury.  8av.,  Skid,  and  Sea.  B.  B.  Co.  tSs  Bojiaud,  180 

• 

7.  Liability  of  railroad  extends  to  tortious  acts  of  servants  in  check- 

ing baggage,  and  on  the  platform  or  area  along  the  cars  neces- 
sary to  be  used  by  passengers  in  procuring  seats  and  checking 
baggage,  etc.     Gastcay  vs.  A.  and  W.  P.  B.  B.  Co.,  216. 

8.  If  tortious  act  be  such  as  would  have  subjected  servant  to  exem- 

plary or  vindictive  damages  had  he  been  sued  as  principal, 
company  will  be  responsible  for  like  damages.    Ibid. 

9.  These  principles  are  especially  applicable  where  servants  are  re* 

tained  after  the  torts,  and  thereby  their  acts  impliedly  ratified. 
Ibid. 
10.  Action  for  loss  of  freight  in  car  loaded  by  plaintiff,  but  keys  re- 
tained by  agent  of  railroad,  not  error  to  exclude  evidence  that 
it  was  the  custom  of  the  company  not  to  be  responsible  for 
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conduct  of  agents  who  held  keys.  Gent.  B,  B.  and  ffk'g  Co. 
va.  Anderson,  393. 

11.  Nor  was  it  error  to  exclude  evidence  that  when  a  car  is  chartered 

by  road,  and  loaded  and  unloaaed  by  owner  of  goods,  company 
is  not  responsible  for  any  loss  whatever,  especially  if  its  agents 
retain  the  keys,  and  more  especially  where  there  was  a  special 
contract  which  fixed  the  company's  liability.    Ibid. 

12.  In  case  of  chartered  car,  responsibility  of  carrier  commences  with 

delivery  to  it  of  goods,  and  ends  with  their  delivery  at  destina- 
tion.   Ibid, 

13.  After  proof  of  loss,  burden  is  on  carrier  to  show  diligence,  the 

presumption  being  against  it.    Ibid, 

14.  Special  contract,  if  legal,  will  govern.    Ibid, 

15.  Plaintiff  was  traveling  on  free  ticket  which  had  on  its  back  an 

indorsement  containing  certain  conditions  for  his  signature, 
which  he  declined  to  sign,  and  was  ejected  from  the  cars;  dis- 
cretion of  court  below  setting  aside  verdict  for  $5,000.00  not 
controlled.    Elliott  m.  W,  and  A.  B.  B.  Co.,  454. 

16.  One  who  has  ticket,  and  is  present  at  ordinary  point  of  departure, 

though  not  on  train,  is  a  passenger.  Cent  B  B.  and  B'i^g  Co, 
V8,  Perry,  461. 

17.  In  duties  towards  him,  directly  involving  his  safety,  company 

bound  to  extraordinary  diligence,  and  in  those  touching  bis 
convenience,  to  ordinary  diligence.    Ibid. 

18.  Rule  of  extraordinary  diligence  applies  to  receiving,  keeping. 

carrying  and  discharging  passengers;  not  apply  to  precau- 
tions to  prevent  them  from  being  left,  if  they  are  unnecessa- 
rily late  in  taking  places,  etc.    Ilnd. 

10.  Ordinany  diligence  as  to  signals  is  required  on  both  sides — on  the 
side  of  the  company  in  giving,  and  on  the  side  of  the  passen 
gers  in  observing  them.  What  kind  of  signals  will  come  up 
to  such  diligence,  by  what  means  to  be  made,  and  with  what 
degree  of  loudness  or  distinctness,  are  questions  for  the  jury. 
Ibid. 

20.  Ordinarily  the  sole  place  to  board  a  train  is  that  provided  by  the 

company.  Whether  pursuit,  with  intention  of  boarding  a 
moving  train,  could  properly  be  imdertaken  at  all,  or  could 
properly  be  continued  until  the  injury  was  received,  should  be 
left  to  the  jury.    Ibid. 

21.  Depot  and  track  used  in  common  by  two  chartered  companies, 

though  l>elonging  to  one  of  them  exclusively,  must  be  consid- 
ered as  belonging  to  each  relatively  to  its  own  operations  and 
business.    Ibid. 
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22.  Employee  suing  for  injury  resulting  from  act  in  which  he  partic- 

ipated, must  prove,  either  that  he  was  not  to  blame,  or  that 
the  company  was.  Company  may  defend  successfully  by  dis- 
proving either  proposition.  Cent.  B.  E.  and  Bl^g  Co.  vs.  Ken- 
ney,  485. 

23.  8ection-ma8ter  in  temporary  charge  of  a  hand-car,  must  note  such 

defects  in  it  as  are  discoverable  by  reasonable  and  ordinary 
diligence,  and  decline  to  use  it  if  it  be  obviously  unsafe.    Ibid. 

24.  If  defect  was  such  as  to  deceive  human  judgment,  both  plaintiff 

and  company  stand  excused,  and  the  diligence  exercised  by  the 
employee  goes  to  the  employer's  credit  as  well  as  his  own.   Ibid. 

25.  Stock  killed,  remedy  provided  for  in  §3043  of  Code  etseq.,  is 

merely  cumulative,  and  does  not  oust  the  regular  justice  courts 
of  their  jurisdiction.     W.  and  A.  R.  R.  Co.  vs.  Brown,  534. 

RECEIVER.     See  Injunction  and  Receiver, 
REGISTRY.     See  Deeds,  1. 
REPLEVY  BOND.    See  X«r»,  2,  4, 

SALEa 

1.  Sale,  nominally  for  cash,  may  be  completed  by  adopting  in  set- 

tlement a  substitute  therefor,  if  parties  intend  to  pass  title. 
Flanders  A  Huguenin  vs.  Mayna/rd,  56. 

2.  Where  cotton  was  sold  nominally  for  cash,  but,  on  settlement, 

price  was  entered  to  seller's  credit  by  purchasers,  as  bankers, 
seller  taking  pass-book,  cotton  being  in  neighboring  warehouse 
and  nothing  said  as  to  delivery,  transaction  is  prima  fade  either 
a  loan  of  value  of  cotton,  considered  as  paid  for,  or  a  sale  for 
credit  instead  of  cash.    Ibid. 

3.  Intention  to  dispense  with  actual  delivery,  may  be  inferred  from 

circumstances.    Ibid. 

4.  Parties  considering  sale  complete  as  to  price  and  delivery,  title 

passes;  otherwise,  not.   Ibid. 

5.  Delivery  made  with  stipulation  for  retaining  title  till  payment, 

sale  is  conditional.    Ibid. 

6.  Condition  not  avoided  by  sale  to  bona  fde  purchaser  for  value, 

and  without  notice.    Ibid. 

7.  In  sales  of  cotton,  etc.,  by  planter  or  commission  merchant  "on 

cash  sale,"  title  remains  undi vested  till  payment,  by  operation 
of  statute.    Ibid. 

8.  Where  goods  are  bought  at  definite  prices  in  one  market  for  sale 

in  another,  and  buyer  has  full  opportunity  to  examine  for  him- 
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self,  seller  not  held  to  warrant  prices  to  be  as  low  as  any  in 
former  market,  and  low  enough  to  prod  ace  profit  in  latti^r, 
though  he  may  say  they  are  so,  and  though  buyer  may  believe 
it  and  act  thereon.  Falkner  A  Co.  vs.  Lane,  116. 
9.  Delivery  of  personalty  on  contract  that  title  is  to  n»nain  in  seller 
until  price  is  paid,  not  pass  title  presently.  Jewer»  im.  Bkuidffe. 
879. 

10.  Mortgage  or  sale  of  portion  of  crop  not  planted,  there  cannot  be. 

Bedd  <k  Co.  v$.  Burrus  A  WiUiaTM,  574. 

11.  Delivery  to  carrier  is  delivery  to  consignees,  but  not  to  third  party 

to  whom  cotton  was  not  consigned,  though  the  proceeds  were 
intended  for  his  benefit ;  therefore  attachment  will  take  prece- 
dence.   Ibid. 

SCALING  ORDINANCE.    See  Debtor  and  Creditor,  6,  6. 

SERVICE. 

1.  Traverse  of  return  by  sheriff  alleged  as  follows:  **And  now 
comes  defendant,  and  during  first  term  after  knowledge  that 
any  entry  of  service  was  made  serving  him,  defendant,  by 
Matthew  Kemp,  with  a  copy  of  the  declaration,  and  traverseH 
said  return,  and  says  the  same  is  untrue  and  false,  and  he  avers 
that  no  service  of  any  kind,  personally  or  otherwise,  was  ever 
perfected  on  him,  and  of  this  he  prays  judgment:  Held,  that 
a  demurrer  thereto  w as  properly  overruled.  Hoberteon  t».  Pharr, 
605. 

SET-OFF. 

1.  Debts  are  not  mutual  when  one  is  by  the  defendants  as  principal 
and  surety,  to  the  plaintiff  as  trustee  for  a  minor,  and  the  other 
is  by  the  plaintiff  as  an  individual  to  the  defendants  as  part- 
ners.    Va^n  et  al.  vs.  Beall,  ii^siee,  500. 

SEVERANCE.    See  Criminal  Law,  70. 

SHELLEY'S  CASE,  RULE  IN.     See  TrusU,  1. 

SLANDEIC    See  Libel  and  Slander. 

SPECIFIC  PERFORMANCE..     See  Equity,  28,  24. 

STATUTE  OF  FRAUDS.     See  FartnerMp,  8. 

STATUTE  OF  LIMITATIONS.     See  Limitations,  StatuU  of. 

STREETS.     See  Municipal  Corporations,  2,  6. 
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TAXES. 

1.  Mo&ey  raiaed  by  sherifC  under  executioa  issued  by  comptroller 
against  delinquent  tax  collector,  not  paid  to  plaintiff  in  older 
judgment.  Sheriff's  duty  is  to  remit  to  comptroller  at  once. 
Goldsmith,  Campt,  Gen,  vs.  Kemp,  adm'r,  et  al,,  106. 

TELEGRAPH  COMPANIES. 

1.  Where  message  is  delivered  for  transmission,  company  occupies 

legal  status  of  bailee  for  hir«,  and  not  that  of  common  carrier. 
West,  U,  Tel.  Co.  vs.  Fontaine,  433. 

2,  Agreement  that  company  shall  not  be  liable  for  errors  or  delays 

In  transmission  or  delivery,  or  for  non-delivery,  from  whatever 
cause  occurring,  not  relieve  it  from  liability  for  gross  negli- 
gence.   Ibid. 

TENANT  IN  COMMON.    See  Dower,  2;  Estates,  6. 

THREATS.     See  Cfnminal  Law,  33. 

TRADE,  CONTRACTS  IN  RESTRAINT  OP.    See  Contracts,  10, 11. 

TROVER     See  Actions,  3,  4. 

TRUSTS. 

1.  Executory  trusts  not  within  rule  in  Shelley's  case.     Wayne  wr. 

Latorence,  admW,  et  al.,  15. 

2.  Title  in  trustees  for  use  of  husband,  wile  and  children,  on  cer- 

tain contingencies,  such  title  not  divested  by  verdict  of  total 
divorce  in  favor  of  wife,  so  as  to  vest  property  absolutely  in 
children,  the  trustee  being  no  party  to  proceeding  in  divorce 
case,  and  the  verdict  being  silent  as  to  the  disposition  of  the 
property^  although  it  was  embraced  in  a  schedule  attached  to 
the  libel.    Barclay  vs.  Waring,  guardian,  86. 

3.  As  the  deed  provided  that  the  property,  on  certain  contingencieB* 

should  go  to  the  husband  and  children,  should  the  former  sur- 
vive her,  it  must  mean  some  person  who  should  be  her  hus- 
band at  her  death;  and  as,  after  the  divorce,  the  defendant 
ceased  to  be  her  husband,  he  took  nothing  in  the  property  con- 
veyed.     Ibid. 

4.  Will   provided  that  trustee  should  hold  property  for   benefit 

of  children  of  complainants  and  of  the  wife  of  said  trustee, 
imtil  death  of  last  survivor  of  complainants  and  of  said  wife, 
then  to  be  divided  equally  between  said  children  or  their  repre- 
sentatives; complainants  filed  bill  alleging  waste,  mismanage- 
mentf  etc.,  and  praying  injunction  and  receiver:  Held,  that 
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demurrer  thereto,  on  ground  that  complainants  had  no  interest 
in  property,  should  have  been  sustained.  Bia$fle»,  trtutee,  vs. 
Farmer  et  al.,  824. 

5.  Should  children  be  made  parties,  court  would  see  that  trust  prop- 

erty was  protected.    Ibid, 

6.  Promise  by  trustee  to  allow  his  personal  debt  as  credit  upon  note 

held  by  him  as  trustee,  not  binding  on  trust,  and  this  though 
personal  debt  has  become  barred  from  delay  to  sue  thus  in- 
duced.    Vcu&n  et  €U.,  ve.  Beall,  trtietee,  500. 

7.  Bill  to  set  aside  unauthorized  trade  by  trustee,  with  one  who  had 

notice  of  want  of  authority,  filed  by  complainant,  a  married 
woman  and  her  infant  children,  five  years  after  trade,  demurrer 
thereto  properly  overruled.     Gardner  tw.  Crockett,  603. 

USURY.    See  IrUereet  and  Usury,  2, 8. 

VENDOR  AND  PURCHASER. 

1.  The  principle  of  the  common  law,  that  the  right  to  the  easement 

of  light  and  air  passing  over  another's  land  through  ancient 
windows,  may  be  acquired  by  possession  and  use,  is  not  appli- 
cable to  this  country.     Turner  vs.  Thompson,  268. 

2.  Where  executrix  sold  half  lot  of  land,  with  tenement  thereon 

having  windows  opening  on  the  other  half  lot,  and  bought  the 
other  half  herself,  she  is  estopped  from  obstructing  the  pas- 
sage of  light  and  air  through  such  windows,  if  necessary  to 
the  reasonable  enjoyment  of  the  tenement  which  she  sold.   Ibid. 

8.  In  dividing  the  lot  between  the  executrix  and  the  purchaser, 

there  having  been  no  dividing  fence  at  the  time  of  the  sale, 
regard  should  be  had  to  the  outbuildings  in  the  rear,  and  if 
the  line  which  his  deed  calls  for  divides  the  lot  substantially, 
and  places  the  buildings  in  the  rear  on  the  proper  sides,  and  the 
jury  find  such  to  be  the  true  line,  it  should  stand.    Ibid, 

4.  Title  of  bona  fide  purchaser  of  property  obtained  by  duress,  with- 

out notice,  protected.    Batemore  t>s.  Freeman  et  al.  ,exeeutors,276. 

5.  Where  wife,  in  April,  1872,  brings  ejectment  for  land,  to  which 

she  had  executed  a  deed  in  January,  1869,  but  claiming  that  it 
was  obtained  by  the  duress  of  hei  husband,  it  would  seem  that 
she  would  be  estopped  by  her  acquiescence,  as  against  a  pur- 
chaser without  notice.    Ibid. 

6.  Breach  of  warranty  against  incumbrances  set  up  defensively  to 

action  for  purchase  money,  all  breaches  must  be  assigned  which 
have  occurred.    Desverg&rs  et  al.  vs.  Willis,  adm*r,  888. 

7.  Complainant,  as  administrator,  sold  land;  the  purchaser  died 

without  having  paid  for  it;  complainant  then,  as  administra- 
tor of  the  purchaser,  again  sold  it,  and  the  widow  of  the  latter 
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bought.  She  has  never  paid  one  dollar  of  the  purchase  money. 
The  first  eale  took  place  before  the  abolishment  of  the  vendor's 
lien,  and  the  second  after.  lAo  deeds  were  ever  delivered. 
Held,  that  complainant  was  not  entitled  to  recoveer  the  land 
as  administrator  of  either  estate  for  the  purpose  of  again  ad- 
ministering it.  The  land  should  be  sold,  and  the  proceeds  ap- 
plied, first,  to  the  payment  of  the  balance  due  the  estate  of  the 
original  owner,  and,  next,  to  the  estate  of  the  first  purchaser, 
to  be  paid  over  to  his  widow  on  final  settlement  between  her 
and  complainant  as  his  administrator.  MeClure  m.  WiUiams, 
admW,  494. 

8.  That  one  of  the  lots  of  land  for  which  note  was  given,  was 
omitted  from  deed,  which  was  accepted  by  defendant,  though 
specified  in  bond,  upon  which  was  based  a  prayer  that  the  deed 
be  reformed,  or  that  defendant  be  permitted  to  set  off  or  re- 
coup the  value  of  the  lot,  in  absence  of  averment  that  it  was 
omitted  by  fraud,  accident  or  mistake,  plea  so  alleging,  pro- 
perly stricken.    NeU  vs.  Bunn,  588. 

VENUE.  See  Equity,  14. 

VERDICT. 

1.  Trover,  that  verdict  in  was  written  on  bail  affidavit  instead  of  on 

declaration,  no  ground  either  of  arrest  of  judgment  or  of  new 
trial.  Proper  for  court  to  direct  that  it  be  transferred  to  de- 
claration.   Erikin  vs.  Wiggins,  186. 

2.  Must  be  for  plaintiff  or  defendant,  and  must  cover  issues  made; 

therefore,  verdict  for  one  defendant  against  another,  there 
being  no  pleadings  between  them,  is  void.  Maples  vs.  Hogga/rd, 
815. 
8.  In  civil  case  verdict  may  be  received  in  absence  of  defendant  and 
counsel.     Perry,  admW,  vs.  MuJUgan,  479. 

4.  To  render  verdict  on  principles  of  equity,  is  to  do  between  the 

parties  what  is  right  and  equitable,  according  to  the  evidence 
and  the  law.     Vasan  et  al»  vs.  BeaU,  trustee,  500. 

5.  Verdict  for  $60.00  principal,  interest  and  costs,  means  $60.00 

principal,  with  interest  and  costs,  and  the  court  may  order  it 
corrected  so  as  thus  to  read.     Hardin  vs.  Johnston,  522. 

6.  Verdict  of  guilty  of   "involuntary  manslaughter  without  due 

caution  and  circumspection,"  is  so  uncertain  as  to  authorize 
the  judge  not  to  receive  it;  and  when  the  jury  returned  with  a 
verdict  of  voluntary  manslaughter,  it  was  properly  received. 
TurbaviOe  vs.  State,  545. 

7.  Count  upon  which  it  was  rendered,  verdict  need  not  specify. 

Stewart  vs.  State,  577. 
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WAIFS.    See  Partnership,  4 

WARRANTY.     See  SdUs,  8;  Vendor  and  Purchaser,  6. 

WILLS. 

1.  Where  one  item  of  will  gave  bulk  of  property  to  testator's  wife 

for  life,  aiid  at  her  death  to  her  children;  and  another  item 
gave  his  granddaughter  $1000,  to  be  paid  at  the  close  of  his  es- 
tate, and  $50(^for  her  tuition,  and  provided  that  "if  she  should 
depart  this  life,  the  money  to  be  returned  to  the  estate ; "  if  she 
died  before  the  close  of  the  estate,  legacy  lapsed.  ITaryt  ex'Vy 
vs.  Hobbs  tt  tU,,  Bd. 

2.  At  close  of  estate,  kgacy  was  to  be  paid  her  absolutely.     1  bid^ 

3.  Time  of  such  closing  of  estate  was  upon  division  of  property, 

after  death  of  wife.    Ibid. 

4.  Bequest  for  benefit  of  slave,  in  1857,  was  void;  will  must  be  con- 

strued under  law  as  it  existed  at  that  date.  Munroe  vs.  Basin- 
ger,  118. 

6.  Provision  that  lands  should  not  be  sold  for  distribution  for  thir> 
teen  years  from  date;  private  sale  by  executrix  within  period 
and  ejectment  by  heirs:  HM,  that  they  could  not  recover,  be- 
cause if  executrix  had  no  authority  to  sell,  title  still  remained 
in  her.    Neiskr  vs.  Moore  et  al.,  334. 

WITNESS. 

1.  Where  an  ante-nuptial  deed  settled  certain  property  in  trust,  and 

such  instrument  had  been  mutilated  by  tearing  off  some  of  the 
signatures  thereto,  and  a  post-nuptial  deed  made  by  the  bus- 
band,  by  virtue  of  his  marital  rights,  settling  the  property  dif- 
ferently, and  the  wife  had  obtained  a  total  divorce,  and  died, 
leaving  an  only  child,  and  the  latter,  by  her  guardian,  brought 
a  bill  to  cancel  the  post-nuptial  and  to  set  up  the  ante-nuptial 
deed,  on  the  ground  that  the  latter  had  been  fraudulently  mu. 
tilated  by  her  father;  and  where  the  father  defended,  by  alle|^- 
ing  that  the  ante-nuptial  deed  was  mutilated  and  destroyed  be- 
fore the  marriage,  by  the  trustee,  in  his  presence,  and  that  of 
his  wife,  and  where  both  the  wife  and  the  trustee  were  dead  at 
the  time  of  the  trial:  Held,  that  the  husband  was  incompetent 
to  prove  the  destruction  of  the  marriage  settlement.  BarrUty 
vs.  Waring,  guardian,  86. 

2.  Privilege  of  attorney  as  witness.    Ba^  vs.  Moore  et  ok,  04. 

3.  Whenever  the  witness  is  unintelligible,  court  may  have  inter- 

preter sworn  to  translate  evidence.    SehaU  vs.  Eisner,  190. 
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4.  Answer  of  attorney  to  rule  cannot  discbarge  him  by  setting  up 

contract  with  client  appropriating  claim  upon  which  collection 
was  made,  to  indebtedness  to  him  otherwise  barred  by  act  of 
1869 ;  especially  if  other  party  to  contract  be  dead.  Foster  V8. 
Beid  et  al.,  221. 

5.  One  party  to  contract  dead,  other  incompetent.    Ha^s  v$.  CaUa- 

tray,  228, 

0.  That  party  was  examined  in  chief  as  to  matters  which  did  not 
transpire  between  him  and  deceased,  not  authorize  cross-exami 
nation  as  to  transactions  which  did.    Perry,  adm'r,  v$.  Mulli- 
gan, 479. 

7.  If  agent  of  dead  party  has  been  examined  by  interrogatories, 

survivor  may  testify  as  to  transactions  between  himself  and 
such  agent,  though  the  latter  be  deaA  at  the  time  of  trial.    Ibid, 

8.  Party  incompetent  because  other  party  to  contract  is  dead ;  rule 

inapplicable  as  to  matters  not  transpiring  between  the  witness 
and  the  deceased.    MeClmre  vs,  WilUams,  adm'r,  494. 

9.  Separation  of  witnesses  is  required  when  "practicable  and  con- 

venient," and  is  within  the  discretion  of  the  presiding  judge, 
which  will  not  be  interfered  with  unless  grossly  abused.  Tur- 
bivOU  fw.  State,  545. 


